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THE WORK OF THE WISCONSIN SUPREME COURT 
FOR THE 
AUGUST 1934, AND JANUARY 1935, TERMS 


I 
STATISTICAL SURVEY* 


DonaLp C. HEIDE 


The August 1934 term of the Wisconsin Supreme Court began 
under a handicap in the vacancy of one justiceship. Justice Theo- 
dore G. Lewis, who had been appointed by Governor Schmedeman 
to fill the unexpired term of the late Justice Walter C. Owen, died 
December 5, 1934, without having sat with the court in a single case. 
Subsequently, Mr. Joseph Martin of Green Bay was appointed by 
Governor Schmedeman to fill the unexpired term, and he began his 
judicial duties on December 28, 1934. The bulk of the work for 
the first term, it can readily be seen, was borne by a six man court. 
In view of the handicap, it was a fortuitous circumstance that the 
volume of cases before the court decreased slightly from the previous 
year! and appreciably from two years ago.” 

The charts prepared in this statistical study reveal some rather 
marked differences from the results reached in previous studies.® 
Of the cases before the Supreme Court on appeal, 33.7% were re- 
versed or modified, as against 40.1% for the 1932-3 terms.* Exclud- 
ing Justice Martin, who participated in the activities of the court 
during approximately half of the time under consideration, each of 
the justices wrote an average of 42.6 opinions, as compared with 
52.1 opinions during 1932-3, and 53.8 opinions during 1933-4.5 In- 
cluding the opinions written by Justice Martin, the average number 
per justice is 40.3. 

The diminution in quantity of written material can be accounted 
for by three factors: (1) The number of cases for the period con- 





* The compiler acknowledges the helpful cooperation of Mr. Arthur A. 
McLeod, clerk of the Supreme Court, without whose assistance this study could 
not have been undertaken. 

’ Statistical Survey, 10 Wis. L. Rev. 5. During the 1933-4 terms of court, 504 
cases were handled. 

* Statistical Survey, 9 Wis. L. Rev. 5. A total of 550 cases were disposed of 
by the court during the 1932-3 terms. 

*See notes 1 and 2. 

*See note 2. 

*See notes 1 and 2, and compare the charts contained in those studies with 
the charts presented here. 
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sidered was less than the previous two periods, though not suffici- 
ently less to account for the disparity above noted. (2) The number 
of continued cases increased markedly, as a glance at Table I will 
indicate.* (3) The number of memorandum decisions and connected 
cases exceed those of the previous period by 29.7 

The court seems increasingly to utilize the advantage gained by 
Rule 64,8 which provides that “In cases where the order or judg- 
ment is affirmed, opinions will not hereafter be written unless the 
questions involved be deemed by this court of such special impor- 
tance or difficulty as to demand treatment in an opinion... .” Of 
the 85 memorandum decisions and connected cases, tabulated in 
Table III, 69 were disposed of under Rule 64, and the rest were so 
closely connected with cases decided with opinions that mere refer- 
ence to the written opinion was deemed sufficient in each case. The 
court was enabled, by using these short-cuts, to decide 23.1% of 
the cases before it, without opinion. 

Another instance wherein the present study reveals a change 
from the two previous studies, is in the proportion of litigation based 
on negligence. During the period 1932-3 there was a total of 104 
negligence cases,® or 23.7% of all litigation then before the court. 
During the period 1933-4 there were 65 negligence cases,’® or 16.9% 
of all litigation. The proportion decreased further, to 14.7% for the 
period 1934-5, as a computation based on Table III of this survey 
will disclose. Of the total of 54 negligence cases, 37 involved ques- 
tions of responsibility for death or personal injuries in automobile 
accidents. The proportion of automobile negligence cases to all the 
cases before the court is, then, 10.1%, which is considerably less than 
the findings of the two previous surveys. Whether this diminution 
reflects a falling off in litigation of this nature, or is merely the 
normal rise and fall in cases of a particular classification and there- 
fore without significance, is conjectural. 

It is interesting to note that of the 30 cases under the classifica- 
tion “Master and Servant”, 28 arose under the Wisconsin Work- 
men’s Compensation Act," totaling 7.6% of all the cases before the 
court. Practice and Procedure, with 27 cases, involved 7.3% of 
the total number of cases. 











*In 1932-3 there were 33 continuances, and in 1933-4 there were 29. 

* Reference to Table III will show 85 memorandum decisions and connected 
cases. During the previous two terms, only 56 cases were decided without opinion 
under Rule 64. In 1932-3, however, there were 91 cases so decided. 

* Adopted May 18, 1915, and amended October 10, 1927. 

*See Table III, Statistical Survey, 9 Wis. L. Rev. 5, 8. 

“See Table III, Statistical Survey, 10 Wis. L Rev. 5, 8. 

™See Table III. 
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Table V indicates little variation in the number of dissenting 
opinions written by the court. An average of 2.2 dissenting opin- 
ions per justice,’* as against 1.6 per justice for the preceding pe- 
riod?*, permits of the conclusion that the proportion does not change 


greatly from year to year. 
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TABLE I 

Disposition oF LITIGATION* 
224 
Affirmed in part and reversed in part 13 
69 
26 
Modified, and as modified, affirmed oe 
121 
Dismissed for non-appearance of parties* 4 
Writ quashed by order of the court 1 
Motion for continuance denied and appeal dismissed with coSts ............ssssssssee 1 
Judgment reversed on motion of appellant* 1 
Judgment reversed on motion of respondent® 2 
2 
Judgment entered in original action on stipulation of the parties*® .................... 1 
Appeal dismissed for want of prosecution" 4 
7 
Appeal dismissed by stipulation 3 
Dismissed with costs on motion of respondent’ 1 
Original action referred to circuit court 1 
Appeal dismissed on motion of appellant 1 
Writ denied in original action 3 
1 
Judgment entered for defendant in original action 1 
Technical affirmance for failure to prosecute appeal? 1 
OO ‘csctcsnssscccieansitetsteisiscenisatbacaiacaap aha aaa cagitaiodlen 493 





* This table illustrates the disposition of each of the 493 cases comprising the 


August 1934 and January 1935 terms. 


» This classification includes cases affirmed without opinion under Rule 64 and 


also connected cases. 
* Rule 31. 
“Rule 32. 
* Rule 33. 
Rule 31. 


* Original actions have been listed separately in this table, and are included 
among various classifications. There was a total of 18 original actions during the 


period studied. 
»Rule 31. 
‘Rule 33. 
1 Rule 31. 





* Justice Martin is excluded from this computation because of his non-par- 


ticipation in any dissents. 
™See Table V. Statistical Survey, 10 Wis. L. Rev. 5, 10. 












































Modified, and as modified, affirmed 
Remanded with directions for / to 


Agency 

BOD GOT TRIN oicssecescccccsccesscssscoss 14 

Bills and Notes 7 

Constitutional Law  ..........cccccseseeseceeees 12 

Contracts 7 

Corporations 3 

Criminal Law 30 

III III: ica cncecissgianicnhininianitosas 6 
i II scddilsidddisiretiiahaschiadinabmentiasunnices 2 one 
Eminent Domain 5 1 
: Equity 5 

I hictchicki taceahletistatdcpnianbalgatiniias 1 
Insurance 12 

NOR GIRE TOT URE cccccccsccesscssccscscossess 19 

Malpractice 1 

Mortgages 12 
Municipal Corporations ...............00 14 
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TABLE II 








DISPOSITION UPON REVERSAL OR PARTIAL REVERSAL 


Miscellaneous reversals, which for practical purposes terminated the litigation .... 15 





Affirm judgment of justice court 





Confirm order of Industrial Commission ............ 





Vacate award of Industrial Commission ........ 





Vacate order of Tax Commission 








BN A cite ascteaes sheen cibidinniecebitidecniniinanhansnenonesasee 
2 INL cinchacanicelicsahdnsebsieetnbovenbasentasenssiantines 





Enter judgment for plaintiff 





Enter judgment for defendant 





Enter judgment on verdict 








Further proceedings in accordance with opinion 


a 





Further proceedings according to law 
ae A IS ERIE EE ee ene, SR en 


— 








Overrule demurrer to complaint or answer 





Sustain demurrer to complaint or answer 











I IIIT cctonscnensinenetacsenriasesssachietniendcieinnnehtinseninasiniettaeiatasaniioen 


Dismiss claim 








Dismiss information 
Confirm foreclosure sale 





Enter order of foreclosure 








Admit will to probate nS 


Enter order terminating trust 








Discharge defendant 





Enter judgment according to opinion 
Issue writ of mandamus 





Reinstate writ of mandamus 


eR We ee ee Ow Oe 





Reinstate jury’s answer in special verdict 


N 





Be set for further hearing by Industrial Commission ............. 


Total 





TABLE III 


Topica, ANALysiIs OF DECISIONS 
Memorandum 
Decisions Decisions 
with and Connected 
Opinions Cases 
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Other Negligence 


TABLE III (Continued) 





Partnership 





Paupers 
Personal Property 
| Persons 





Practice and Procedure 


Probate 





Real Property 





Sales 


Statutory Construction 
Suretyship and Guaranty 


Taxation 





Torts 





Trusts 





Total 





Agency 
Banks and Banking 
Bills and Notes 
Const’] Law 
Contracts 
Corporations 
| Criminal Law 
Creditors’ Rights 
Damages 
Eminent Domain 
Equity 
Evidence 
Insurance 
Malpractice 
Master and Servant 
Mortgages 
Municipial Corps. 
Negligence (Auto) 
Other Negligence 
Partnership 
Paupers 
Personal Property 
Persons 


Probate 

Real Property 

Sales 

Stat. Construction 

Suretyship and 
Guaranty 

Taxation 

Torts 
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TABLE V 


DIssENTS 


Concurrence in 
Dissenting Opin- 


With Without ion written by 
Opinion Opinion another Justice Total 
Rosenberry, C. J. an nS 2 2 
Fowler, J. 7 ae aa 7 
Fritz, J. on 2 1 3 
Fairchild, J. 2 wi 2 4 
Wickhem, J. 2 2 2 6 
Nelson, J. 2 2 5 9 
Martin, J. 7 wl pa 
Total 13 6 12 31 
II. 


BANKING AND NEGOTIABLE INSTRUMENTS 


Grecory M. BUENZLI 


A. BANKS AND BANKING 


Although the economic hysteria so adversely affecting banking 
institutions in 1933 has subsided and banks are able to resume normal 
operations, the effect of these panic years is reflected in the problems 
on banking and negotiable instruments being presented to the appel- 
late courts. The liquidation of the many banks that did not survive 
has necessitated a great amount of litigation, much of which raises 
new questions or presents variations of questions previously de- 
cided. 

Criminal charges against officers of banks for violations of the 
statutory provisions governing their right to borrow’ and the making 
of false entries? have resulted in several cases being brought before 
the court for review. 

Section 221.17 of the Wisconsin Statutes prohibits any officer, 
director or employee of any bank from making any false statement 
or false entry in the books of the bank with intent to deceive per- 
sons authorized to examine into the affairs of the bank. In Oleston 
v. Schoultz,’ the defendant and cashier of a bank received certain 
funds in compromise settlement of a loan arid used the funds so 
received to purchase bonds. The bonds purchased were entered on 
the books of the bank at an excessive cost equal to the original 





* Wis. Stat. (1933) §221.31. 
* Wis. Stat. (1933) §§221.17, 221.39. 
*258 N. W. 801 (Wis. 1935). 
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amount of the loan and the balance of the excessive entry credited 
as a payment on loans and discounts, which obviated the necessity of 
making the customary charge-off to bad debts, with the result that 
the loss to the bank in the settlement of the loan appeared nowhere 
in the records. It was held that these transactions were sufficient to 
warrant a charge of making false entries under the provisions of 
this statute. 

Section 221.39 of the Wisconsin Statutes, the section of the bank- 
ing law prohibiting embezzlement, also prohibits any officer, director 
or employee of any bank from making any false entry in any book, 
report or statement of the bank, with intent in either case to injure 
or defraud the bank, or any person or corporation, or to deceive any 
officer of the bank, or any other person, or any agent appointed to 
examine the affairs of such bank. In Lochner v. State,* the presi- 
dent of a bank, in order to make a payment toward the capital stock 
of a holding company, organized to build a new bank building, drew 
a check on the bank in an amount greatly in excess of $1,000 with- 
out having funds on deposit to cover the check and without any 
authorization from the board of directors. He then directed that 
certain entries be made and kited checks so as to cover up the trans- 
action for about four days, at which time he deposited funds and 
made the overdraft good. He was convicted of a criminal offense 
under this section of the statutes. The court commented, in dispos- 
ing of the defense, that it was only a temporary transaction, the in- 
tent being to make immediate restitution, that the crime of making 
false entries in the books of a bank includes the making or causing 
to be made of any entries on the books of the bank which are inten- 
tionally made to represent that which is not true or does not exist, 
with intent to defraud or deceive the officers or any person author- 
ized to examine the affairs of the bank. 

Section 221.31 of the Wisconsin Statutes prohibits any officer, 
director or employee of a bank from borrowing more than $1,000 
in the aggregate unless the loan is previously approved by the board 
of directors and the entire line of loans, including those previously 
made, is fully secured by endorsements or collateral approved by the 
board of directors. This statute, however, before being amended by 
the 1931 session of the legislature, did not include the phrase “in 
the aggregate” which is now in this statute.5 In Thomas v. State,® 
an officer of a bank who was already indebted to the bank on a pre- 





*261 N. W. 227 (Wis. 1935). 
*Wis. Laws 1931, c. 252. 
*259 N. W. 829 (Wis. 1935). 
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vious loan, secured a loan from the bank without complying with 
the provisions of Section 221.31 although the loans in the aggregate 
were in excess of $1,000. The defendant claimed that he repaid the 
first loan as soon as he received the proceeds of the second loan so 
that he did not receive more than $1,000 for his own use. The rec- 
ords of the bank showed that for a period of several days both 
notes, totaling more than $1,000, were in force, but sufficient evi- 
dence was not presented to show that the defendant did not immedi- 
ately repay the first loan as soon as he actually received the proceeds 
of the second loan and the conviction was, therefore, reversed. 

In State v. Bradford,’ an officer of a bank had followed the prac- 
tice of overdrawing his account for amounts totaling more than 
$1,000 at one time and securing money by means of making a loan 
to a third party who in turn repaid the overdraft. This was held to 
be a violation of this statute as the money loaned was for his benefit 
and the board of directors had not approved any of the loans. It 
was further stated in this case that the use of the overdraft was a 
securing of money as defined under the statutes and, therefore, a 
prohibited act. 

In both these cases it was claimed that the statute in force, prior 
to its amendment in 1931 and which was in effect at the time of the 
alleged violations, did not include the phrase “in the aggregate” and 
that consequently the borrowing of $1,000 or less at any one time 
was allowable despite previous loans in force. The court remarked 
that it was clearly the intent of the legislature to prohibit the bor- 
rowing or otherwise securing of more than $1,000 in the aggregate 
whether this phrase was included in the statute or not as to hold 
otherwise would make this provision meaningless. 

It is a well established rule of law that the directors of a corpora- 
tion can not use their position to profit at the expense of the cor- 
poration. In Johnson v. Crook,’ the directors of a bank having been 
ordered by the Commissioner of Banking to strengthen the capital 
of the bank by means of a voluntary assessment had, acting as indi- 
viduals, borrowed money to strengthen the capital and to avoid the 
payment of an assessment. Later, acting as directors of the bank, 
they renewed the note purporting to make it the obligation of the 
bank. The bank had not incurred any obligation to the payee or 
the directors under the personal note first executed, as the money 
was borrowed by the directors and placed in the bank in considera- 
tion of the commissioner withdrawing his order for an assessment, 





* 260 N. W. 248 (Wis. 1935). 
*216 Wis. 534, 257 N. W. 453 (1934). 
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and, therefore, could not now be held liable even though the direc- 
tors signed the second note in their capacity as directors under due 
authorization properly recorded in the minute book of the bank as 
they could not use fheir position to profit at the expense of the bank 
This differs from the case of the Park Falls State Bank v. Fordyce,® 
as in that case the director was entitled to have the bank assume his 
obligation, having become indebted originally in order to accommo- 
date the bank by assuming an obligation for which he received no 
consideration. 

All stock held in state banks in Wisconsin is subject to two kinds 
or types of assessment known commonly as “voluntary assess- 
ments”!® and “statutory assessments”. These assessments differ 
greatly in purpose and effect, the one being for the purpose of 
strengthening the capital structure of a going bank, thereby assuring 
its continuance, and the other being for the benefit of the depositors 
and creditors of a bank in liquidation. In the troubled period 1931- 
1933 it often happened that a voluntary assessment would be levied 
and collected by a bank and a short time thereafter, despite this 
voluntary payment, the bank would be placed in liquidation and the 
statutory assessment levied. In the Plain State Bank case’? the 
stockholders of the bank had paid a 100% voluntary assessment a 
few months before the bank closed, with the understanding that if 
the bank closed within a reasonable time they would be given credit 
on the statutory assessment. In order to further this purpose, the 
voluntary assessment paid was placed in a special deposit account 
and not entered in the books as a capital payment. When the Bank- 
ing Commision levied the statutory assessment and withheld payment 
of dividends on deposits from stockholders who had not paid their 
assessments, the stockholders petitioned the court to be given credit 
for the voluntary payment. In denying the application of the stock- 
holders the court stated in substance that the voluntary assessment 
is against the bank stock itself, there being no personal liability on 
the stockholders and that any such assessment when paid, whether 
purported to be placed in a special deposit account or not, becomes 
a part of the capital account. The statutory assessment, however, 
is a personal liability imposed on the stockholders for the benefit of 
the depositors and creditors and is mandatory upon the Banking 
Commission’s taking possession of the bank. No such special ar- 





* 206 Wis. 628, 238 N. W. 516 (1932). 
” Wis. Stat. (1933) §220.07 (1). 
"Wis. Stat. (1933) §221.42. 
%258 N. W. 783 (Wis. 1935). 








14 WISCONSIN LAW REVIEW 





rangement, as was here contemplated, will permit credit being ap- 
plied on the statutory liability for the previous payment of a volun- 
tary assessment. 

The Security Savings Bank case raises the same general ques- 
tions as does the Plain State Bank case’ the only difference being 
that in this case the stockholders paid the voluntary assessment with 
the understanding that all payments would be kept in a separate 
trust account until all stockholders had paid their assessments in full 
but before all of the stockholders had paid, the bank was placed in 
liquidation. Such an arrangement was no more effective than that 
attempted in the Plain case!’. The payments having been made they 
are properly a part of the capital and the deposits could not be re- 
turned nor could credit be given on the statutory assessment. 

Section 221.42 of the Wisconsin Statutes provides that a stock- 
holder of a bank shall be liable for the statutory assessment for one 
year after written notice to the Banking Commission of any transfer 
of stock and, further, that persons holding stock as executors, ad- 
ministrators, guardians or trustees shall not be personally liable but 
that the trust funds in their hands shall be liable to the same extent 
as the testator, intestate, ward, or person interested in such trust 
funds would be if living or competent to act. In Cleary v. Bert- 
rand,’® an action was instituted against a former stockholder of the 
bank for the statutory liability due on bank stock he had transferred 
more than six months before the bank was placed in liquidation, on 
the grounds that he knew of the insolvency of the bank and could 
not pass title to the stock so as to avoid the statutory liability. It 
had previously been held in Zdunek v. Thomas" that a stockholder 
of a national bank, who transferred his stock with knowledge of the 
impending failure of the bank, could not avoid payment of the statu- 
tory liability. Section 5151 of the United States Revised Statutes 
governing transfer of bank stock, however, definitely provides that 
this can not be done while the state statute relied upon does not so 
provide, merely having a time limit which is now one year and was 
at the time of the transfer six months'*. The court held that it 
could not read such an intention into the statute and that it was 
apparent that it was the intent of the legislature to have a limitation 
as to time only and that the action of the legislature in the 1933 





*250 N. W. 426 (Wis. 1935). 

™ Supra, note 12. 

* Supra, note 12. 

258 N. W. 799 (Wis. 1935). 

7215 Wis. 11, 254 N. W. 382 (1934). 
* Wis. Laws 1933, c. 17, §1. 
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session in so amending the statute as to lengthen the period from 
six months to one year further fortified this conclusion. 

In Banking Commission v. Marquardt, under the provisions of 
a will certain shares of bank stock owned by the deceased were left 
to his wife in trust with the provision that on her death or remar- 
riage the stock would go to his two sons. In an action to enforce 
payment of the statutory assessment against the trustees and to se- 
cure payment out of the trusteed assets, the trustees denied liability 
claiming that the proper persons interested were not the trustees but 
the subsequent beneficiaries. The court held, however, that the terms 
of the will, which would subsequently place title to the stock in the 
two sons, would not, until the contingency occurred which would so 
place title, remove the liability from the trustees of the trust estate 
and they were held liable to pay, out of the trust funds in their pos- 
session, the assessment on the shares of stock so held in the trust 
estate. 

The general rule governing bank deposits, as stated in the War- 
ren’s Bank case”, is that a bank account is a general deposit unless 
specific agreements are proved to the contrary. In Ruben v. Banking 
Commission,”" a claim was filed in the liquidation of a bank for a 
preferred claim on a deposit made by testamentary trustee in his 
capacity as such a trustee on the grounds that a trust relationship 
existed between the trustee and the bank. It was evident, however, 
from the records of the bank that the account was an ordinary de- 
posit account in which periodic deposits were made and which were 
subject to having checks drawn against it. The court followed the 
rule set forth in Smith v. American National Bank”? that the mere 
fact that a deposit is in the name of a trustee as such does not char- 
acterize the deposit as a special deposit or indicate a trust relation- 
ship between the depositor and the bank. 

In Oak Grove Farmers’ Mutual Insurance Company v. Almena 
State Bank,”* the bank acted as a collecting agent for the insurance 
company under instructions to remit at stated intervals all insurance 
assessment collections. Just before the bank was placed in liquida- 
tion it sent its cashier’s check to the insurance company for the bal- 
ance of collections on hand. The check was at once deposited by the 
company in its local bank for collection but did not clear before the 
paying bank closed. It is a general rule that moneys collected by a 





* 260 N. W. 464 (Wis. 1935). 

* 209 Wis. 121, 244 N. W. 594 (1932). 
7216 Wis. 98, 256 N. W. 712 (1934). 

* 215 Wis. 288, 254 N. W. 548 (1934). 
* 216 Wis. 182, 256 N. W. 696 (1934). 
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bank for a customer belong to such customer and are considered 
trust funds in the custody of the bank so long as they can be traced 
or identified and as it was shown in this case that the amount of 
money on hand in the bank at all times exceeded the amount of this 
trust deposit, in accordance with the rule as stated in the Warren’s 
Bank case”*, the trust fund was traceable. The fact that the funds 
were transmitted to the company by cashier’s check, the check having 
been sent on the bank’s own initiative, did not affect the position of 
the cestui que trust as the company should have such time as is rea- 
sonably required to present the check for payment, either personally 
or by its agent, and, in fact, did so almost immediately. 

Several decisions deal with the general powers of the Banking 
Commission acting in its capacity as statutory receiver of state banks 
in liquidation, a question which had not heretofore been considered. 
In Pallange v. Liberty State Bank® a creditor of a bank in liquida- 
tion attempted to maintain an action, the right to which properly 
belonged to the bank and the statutory receiver, the Banking Com- 
mission. The court, in its decision denying the right of a creditor 
to maintain such an action, discussed the powers of the Banking 
Commission as statutory receiver of a state bank in liquidation and 
stated that such an attempt was an undue interference with the 
powers of the Commission. If any creditor requested the Commis- 
sion to maintain an action and the request was refused, the proper 
procedure would be to apply to the circuit court of the county in 
which the bank is located to obtain an order authorizing the institut- 
ing of such an action. Such a procedure would permit the Com- 
mission to state its reasons for so refusing, which might well be 
sound ones, and would permit the court to decide whether or not 
the Commission was justified in its refusal or was guided by ulterior 
motives. The court in this case follows quite closely the decision of 
the New York court in the case of Isaac v. Marcus®* which deals 
with facts quite similar to this case. 

In Schafer, et al. v. Bickel,?" a state bank which had sold all of 
its assets to another bank and executed a guaranty of all assets so 
sold was, upon its failure to make good on the guaranty, placed in 
liquidation by order of the Banking Commission. The Commission, 
as statutory receiver, thereupon instituted an action for the collection 
of the statutory stock assessment due by the stockholders of the 





* Supra, note 20. 
7° 216 Wis. 418, 256 N. W. 708 (1934), 
* 258 N. Y. 257, 179 N. E. 487 (1932). 
* 258 N. W. 797 (Wis. 1935). 
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bank and the defense was interposed that there was no liability on 
the guaranty agreement and the bank, having no other liabilities, 
could not be placed in liquidation and the statutory liability enforced. 
The court held that the proper remedy in such a case is to appeal 
from the order of the Commission placing the bank in liquidation*® 
or later to object to the claim filed by the claimant bank at the time 
a hearing is held on such claims*®. The stockholders not having 
appealed cannot at this time interpose these allegations as a defense 
in an action to collect the statutory assessment. The facts in Kings- 
ton v. Creedon*® are substantially the same as in the Bickel case**. 
The defendant stockholders in this case claimed that because the 
directors failed to appeal from the order of the Commissioner of 
Banking within the statutory period of ten days as provided by Sec- 
tion 220.08 (9) of the Wisconsin Statutes, they may now interpose 
as a defense questions that could have been raised by such an appeal 
and also that a bank which had been inactive for more than four 
years could not be placed in liquidation so as to invoke the provi- 
sions of Section 221.42 of the Wisconsin Statutes imposing the 
statutory liability. It was held that the stockholders were bound by 
the acts of the directors, the question of the appeal being within 
their discretion and the time for appeal having expired, the question 
cannot be raised. In disposing of the contention that the bank 
could not be closed, the court held that there is a definite statutory 
provision for dissolving a banking corporation*®? and unless the pro- 
visions of this statute are followed, the bank continues in existence 
and the Banking Commission, if it has grounds for so doing, can 
at any time place the bank in liquidation and proceed to collect the 
statutory assessment. 

The statutes governing the liquidation of national banks do not 
permit the litigation of claims during the liquidation proceedings and 
in cases involving the litigation of such claims, in actions by the 
Comptroller of the Currency to enforce the statutory assessment, it 
has been held that to deny the stockholders the right to such litiga- 
tion would be in violation of Amendment 14 to the United States 
Constitution. However, where the statute gives the stockholders op- 
portunity to litigate claims during the liquidation proceedings, as is 
the case in Wisconsin, they are not denied due process of law when 





* Wis. Stat. (1933) §220.08 (9). 
* Wis. Stat. (1933) §220.08 (8). 
* 260 N. W. 453 (Wis. 1935). 

* Supra, note 27. 

* Wis. Stat. (1933) §221.24. 
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they are refused the right to litigate such claims in an action to 
enforce the statutory liability. 

The question of the right of a stockholder to set-off his deposit 
in a closed bank against his statutory liability is raised in Banking 
Commission v. Bitker**. It was held that the right of set-off under 
the statutes could not be allowed as the requirement is that the de- 
mands of the respective parties must be subsisting and due between 
the same parties in the same capacity or right. A claim which accrued 
in favor of a receiver of a corporation after his appointment could 
not set-off a claim against the corporation which had accrued in the 
defendant’s favor prior to the appointment of the receiver. The 
claim of the Banking Commission in this case for the statutory lia- 
bility accrued to it as statutory receiver for the benefit of the credi- 
tors and not as a mere successor of the bank. 

An attempt was made in Peters v. First National Bank of New 
London* to enforce a claim against a national bank which had gone 
into voluntary liquidation, in accordance with the federal statutes 
governing national banks. The court held that such an action could 
not be maintained as under the plan of voluntary dissolution the 
assets became a trust fund for the pro rata payment of all debts and 
no liens could be created thereafter by the bank or by rendition of 
judgments by the court. Furthermore, a definite procedure was pro- 
vided for the allowance of claims and as the liquidating agent had 
done all he could do in admitting the validity of the claim in question 
and expressing a willingness to pay the pro rata share, the plaintiff 
was not entitled to have a judicial determination of the claim. 


B. NEGOTIABLE INSTRUMENTS 


In Wallrich Land and Lumber Company v. Ebenreiter,® the de- 
fendants had signed a note after the statement “protest waived, pay- 
ment guaranteed” and subsequently, without notice to them, the 
maker entered into an agreement with the holder and others of his 
creditors, to extend the time of payment of his obligation. The 
agreement was not to become effective unless all would sign and all 
not agreeing to the plan, it failed. The defendants were held liable 
as indorsers rather than as guarantors as no notice is required in the 
case of a guaranty and the statement “protest waived” cannot pos- 
sibly refer to a guarantor. An ambiguity existing through failure 
of the signers to clearly indicate their intent to be bound otherwise 





* 216 Wis. 497, 257 N. W. 616 (1934). 
* 259 N. W. 600 (Wis. 1935). 
* 216 Wis. 140, 256 N. W. 773 (1934). 
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than as indorsers, they are presumed to be indorsers in accordance 
with the provisions of Section 116.68 of the Wisconsin Statutes. The 
extension agreement signed by the holder not being intended to be- 
come effective unless all creditors signed, and the debtor failing to 
secure the consent of all creditors, the indorsers were not discharged 
from their liability as provided in Section 117.38 (6) of the Wis- 
consin Statutes. 

In National Bank of La Crosse v. Funk,®* the defendant had 
guaranteed the payment of the notes of a partnership. Subsequently 
one of the partners filed a petition in bankruptcy and the two re- 
maining partners thereafter executed the renewal note. Thereupon, 
the guarantor claimed to be released. The court held following 
Rosendale State Bank v. Holland** and Wisconsin Trust Company 
v. Cousins,*® that the giving of a new note is not a discharge of the 
original note and the creation of a new obligation unless the parties 
so agree. The payee, by accepting the renewal note executed by the 
two partners after the third partner had filed a petition in bank- 
ruptcy, did not release the guarantor as the filing of a petition in 
bankruptcy constitutes a release by operation of law*®. 

In Mars, Inc. v. Chubrilo,*® a check was given at Kenosha on a 
Kenosha bank and forwarded by the payee to a depositary bank in 
Minneapolis and from there it was sent to Chicago for collection. 
The bank on which the check was drawn closed before it was pre- 
sented for payment. The evidence clearly showed that if the check 
had been sent directly to Chicago for deposit it would have cleared 
before the bank closed. The court followed the rule of Aebi v. Bank 
of Evansville* that it is improper for a payee to send a check over 
a circuitous route and the forwarding of a check in such a manner 
will discharge the drawer from liability thereon to the extent of the 
loss occasioned by the delay if the check is not paid on presentment 
and it appears that the check would have been paid if forwarded 
direct. In a case such as this, the drawer is discharged only to the 
extent of the loss he sustains on his deposit in the closed bank and 
the payee is entitled to his pro rata share of the dividends paid by 
the closed bank. 





* 216 Wis. 412, 256 N. W. 786 (1934). 

7105 Wis. 131, 217 N. W. 645 (1928). 

* 172 Wis. 486, 179 N. W. 801 (1920). 

* Klatte v. Franklin State Bank, 211 Wis. 613, 622, 248 N. W. 158, 162 (1933). 
“216 Wis. 313, 257 N. W. 157 (1934). 

124 Wis. 73, 102 N. W. 329 (1905). 
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In McAskill Estate case*? a claim was filed against an estate for 
certain demand notes. The notes had been given a considerable time 
before the death of the maker for services rendered prior to and 
subsequent to the giving of the notes. The claim was rejected on 
the grounds that the notes were invalid because there was not suffi- 
cient consideration or good delivery and the payment was postponed 
until after the death of the maker. The court held that the notes 
were valid and proper claims against the estate for the reason that 
under Section 116.20 of the Wisconsin Statutes valid and intentional 
delivery is presumed until proven otherwise if the negotiable instru- 
ment is no longer in the hands of the maker and under Section 
116.29 a negotiable instrument is deemed prima facie to have been 
issued for a consideration. Furthermore, there is abundant author- 
ity for the rule that when the value of services rendered is indefinite 
or largely a matter of opinion, the courts will not substitute their 
judgment for that of the contracting parties. The court also affirmed 
the rule established in Sheldon v. Blackman** that an instrument 
otherwise valid is not invalidated merely because payment is post- 
poned until or after death. 

In Norman F. Thiex, Inc. v. General Motors Acceptance Corpo- 
ration,** the complainant had signed a conditional sales contract leav- 
ing in blank a schedule of payments which was a part of the instru- 
ment. Subsequently, in order to discount the contract with the de- 
fendant finance company the dealer filled in these blanks. It was 
the complainant’s contention that the filling in of the blanks after he 
had signed the instrument was a “material alteration” and invalidated 
the contract. Following the rule of Friend v. Yahr,* the court held 
that it was within the right of the dealer to fill in blanks left by the 
signer at the time he executed the contract as it could not be dis- 
counted without this being done and it could not, therefore, be con- 
strued as a “material alteration” so as to invalidate the contract in 
the hands of an assignee who did not know of the alteration at the 
time of the assignment of the contract. 

Section 116.60 of the Wisconsin Statutes provides that the title 
of a person who negotiates an instrument which he has obtained 
from a person who did not know the nature of the instrument and 
could not have obtained such knowledge by the use of ordinary care 
is void. In Klosterhuber v. Wisconsin State Bank,* the plaintiffs, 





“216 Wis. 276, 257 N. W. 177 (1934). 
“188 Wis. 4, 205 N. W. 486 (1925). 
“259 N. W. 855 (Wis. 1935). 

“126 Wis. 291, 104 N. W. 997 (1905). 
“260 N. W. 644 (Wis. 1935). 
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man and wife, had signed a note and mortgage which the husband 
was told and believed was a loan application. The evidence clearly 
showed that he was physically and mentally unable to understand 
the nature of the instrument and his wife did not understand such 
matters. It was held that the evidence was sufficient to prove that 
in his condition the plaintiff had met the burden imposed on him by 
statute of showing that he did not know the nature of the instru- 
ment and could not have obtained such knowledge by ordinary care 
and was, therefore, entitled to have the note and mortgage declared 
void. The instruments were also declared void as to the wife, the 
court holding in accordance with Aukland v. Arnold* that the note 
and mortgage being void as to the one signer, because of fraud in 
procuring his signature, they were also void as to the other signer. 

In Bruha v. La Crosse Plow Company,*® an action was brought 
against the receiver of a company for interest on a demand note, 
the principal of which had been paid in full by the receiver. It was 
held following Barry v. Minahan* that the note, being a demand 
note, was due the day the loan was made and, therefore, all interest 
thereon was considered interest after maturity. The interest accru- 
ing on a note after maturity, unless expressly provided for in the 
note, is recoverable only as damages and must be recovered in an 
action brought for the recovery of the principal. The plaintiff, hav- 
ing accepted payment of the principal in full, cannot now bring an 
independent action to recover interest. 

The common law rule that payments by one of two co-makers 
tolled the the Statute of Limitations as to both is changed by the pro- 
visions of Section 330.47 of the Wisconsin Statutes. In the Schmidt's 
Estate case™® it was held that a note authorizing renewal without 
notice to signers or indorsers did not authorize the payment of in- 
terest after maturity and thereby toll the Statute of Limitations as 
to accommodation maker in the absence of either the renewal of the 
note or a definite time extension. Notwithstanding, however, the 
statutory provision preserving to a joint contractor or a co-obligee 
the benefits of the Statute of Limitations, he may acquiesce in or 
consent to such payments and thereby toll the statute. 





“131 Wis. 64, 111 N. W. 212 (1907). 
“260 N. W. 425 (Wis. 1935). 

“127 Wis. 570, 107 N. W. 488 (1906). 
* 261 N. W. 240 (Wis. 1935). 
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III. 
CONSTITUTIONAL LAW 
Hersert H. Naujoxs 


A. EMERGENCY LEGISLATION 


Among the decisions which were handed down during the Au- 
gust, 1934 and January, 1935 calendars of the Wisconsin Supreme 
Court covering the field of constitutional law probably the most in- 
teresting, though not necessarily the most important, were those re- 
lating to emergency legislation. 

In Hanauer v. Republic Bldg. Co.,1 on rehearing, the court af- 
firmed the former judgment,? which held that Section 269.58, Wis- 
consin Statutes 1933, providing that “no action at law or in equity 
shall be commenced, * * * except for the foreclosure of a mortgage, 
where the evidence of indebtedness is secured by a mortgage on real 
estate, until the mortgage is foreclosed * * *,” was void as impairing 
the obligation of contracts in violation of Article I, Section 10, 
United States Constitution, as applied to the holders of negotiable 
bonds secured by a trust deed. The original decision was based upon 
the Blaisdell® and Worthen* cases, the court saying that “it (Sec. 
269.58) unconditionally and indefinitely denied to them (the bond- 
holders) the only remedy over which they had any substantial meas- 
ure of control.” The Act in question was enacted as an emergency 
measure, but without any limitation as to time, and the court found 
that the failure to fix a time limit for the operation of the statute was 
fatal to its validity and that the requirement that emergency legisla- 
tion, in order to be valid, must be limited to the period of emergency, 
was not met by a reference in the Act to the fact of an emergency 
as the reason for its adoption. The basis of the court’s decision was 
the failure of the Act in question to meet the test of reasonableness. 
This case was manifestly decided in accordance with established 
principles of law® and does not conflict in any way with the views of 
the United States Supreme Court in these matters.® 


*216 Wis. 62, 256 N. W. 784 (1934). 

7216 Wis. 49, 255 N. W. 136 (1934). 

* Home Building & Loan Assoc. v. Blaisdell, 290 U. S. 398, 54 Sup. Ct. 231, 78 
L. Ed. 413 (1934). 

“W. B. Worthen Co. v. Thomas, 292 U. S. 426, 54 Sup. Ct. 816, 78 L. Ed. 
1344 (1934). 

*Oatman v. Bond, 15 Wis. 22 (1862); State ex rel. Knox v. Hundhausen, 24 
Wis. 196 (1869); Barnitz v. Beverly, 163 U. S. 118, 16 Sup. Ct. 1042, 41 L. Ed. 
93 (1896). 

* The reasoning of the court in distinguishing the Blaisdell and Worthen cases, 
supra, is sound. On principle, the failure to fix a time limit for emergency measures, 
where the invasion of the private right is great, justifies the court in refusing 
te recognize the Act as a valid exercise of police power. 
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In the cases of Henneman v. Finnegan" and Gibson Auto Co., 
Inc. v. Finnegan,® there was involved the constitutionality of Chapter 
110 of the 1933 Statutes (Chapter 476, Laws 1933). This Act pro- 
vided, in substance, for the emergency promotion of industrial re- 
covery and it authorized a preponderant majority of persons engaged 
in a trade or industry to adopt a code, which, when approved by the 
Governor, should become a law. This law would be enforced through 
penal provisions. It was held that the Act was unconstitutional as 
an attempt unlawfully to delegate legislative power to an indefinite 
class or group. It was further held that since the essential basic 
features of the Act are invalid the whole Act is void. This decision 
would seem to be in accord with the established law in this state.® 


B. Equat Protection CLAUSE 


In Ed. Schuster & Co. v. Henry’ and Wadhams Oil Co. v. 
Henry, there was drawn in question the validity of Section 76.75, 
Wisconsin Statutes 1933, levying an occupational tax upon the gross 
incomes of persons, firms and corporations operating two or more 
stores within the State of Wisconsin. Prior to the enactment of 
this law the United States Supreme Court had had before it several 


so-called chain store tax laws and it had theretofore sustained a 
graduated tax based upon the number of units in a chain store sys- 
tem.1* In the instant case the Wisconsin court was asked by the 
state to sustain a graduated tax based upon the gross income of a 
chain store system upon the ground that such a tax should be sus- 
tained for the same reasons that a tax based upon the number of 
units of a chain store system was sustained. The court, however, 
held Section 76.75 of the 1933 Statutes void as violative of the Four- 
teenth Amendment, and based its opinion upon the decision of the 
United States Supreme Court in the case of Stewart Dry Goods Co. 
v. Lewis.* The Stewart case involved the constitutionality of Chap- 
ter 149, Acts of 1930 of the State of Kentucky, which is entitled, 
“An Act relating to revenues and taxation, imposing an excise or 





7259 N. W. 425 (Wis. 1935). 

*259 N. W. 420 (Wis. 1935). 

* Compare decision in Schechter v. U. S., 79 L. Ed. 888 (1935) (adv. ops.), 
holding unconstitutional provisions of §3 of the National Industrial Recovery 
Act upon the ground that legislative power was unlawfully delegated by that Act. 

* 261 N. W. 20 (Wis. 1935). 

™ 261 N. W. 20 (Wis. 1935). 

* Fox v. Standard Oil Co., 293 U. S. 87, 55 Sup. Ct. 333, 79 L. Ed. 339 (1935); 
Louis K. Liggett Co. et al. v. Lee, 288 U. S. 517, 53 Sup. Ct. 481, 77 L. Ed. 
929, 85 A. L. R. 699 (1933) ; State Board v. Jackson, 283 U. S. 527, 51 Sup. Ct. 
540, 75 L. Ed. 1248, 73 A. L. R. 1464 (1930). 

* 204 U.S. 550, 55 Sup. Ct. 525, 79 L. Ed. 539 (1935). 
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license tax on retail merchants, * * *” and which computed the tax 
on the amount of sales. A petition for a writ of certiorari had been 
filed in the United States Supreme Court requesting a review of the 
Wisconsin court’s decision in this case. On October 21, 1935 the 
United States Supreme Court denied the petition. The effect of 
their refusing to assume jurisdiction in this case is to sustain the de- 
cision of the Wisconsin court. It will now be necessary for many 
tax experts to revise their views on chain store taxation, inasmuch 
as the graduated tax on volume is becoming quite popular in many 
states.1* The only question before the United States Supreme Court 
was whether the decision in the Stewart case is applicable as well to 
a chain store tax as to a tax on the gross sales of all retail merchants. 
Mr. Justice Roberts, writing the opinion in the Stewart case, very 
carefully pointed out that the chain store cases decided by that court 
were not applicable because the Kentucky statute was not a chain 
store statute.'® 

Another case involving the equal protection clause was that of 
Whipple et al. v. So. Milwaukee,® where it was held that a city ordi- 
nance which forbade hawkers and peddlers to sell or solicit orders 
for the sale of goods for mercantile houses from cities other than 
the one passing the ordinance was void as violative of the Four- 
teenth Amendment and also Article I, Section 1 of the Wisconsin 
Constitution, by reason of its discriminating against persons making 
sales for mercantile houses located outside that city.17 This decision 
merely applies the principles of law as they have always been under- 
stood in this state. 


C. ExecuTivE Power 


In State ex. rel. Wisconsin Telephone Co. v. Henry,'* the Wis- 
consin Telephone Company filed a petition for leave to institute an 





“States now having chain store tax laws based both on the number of out- 
lets and the volume of sales are: Iowa, c. 75, Laws of 1935; South Dakota, c. 204, 
Laws of 1935; Florida, S. B. 724 (old law rewritten in 1935); and Minnesota, 
c. 213, Laws of 1933. States which have adopted chain store taxation based on 
volume of sales alone are: Vermont, H. B. No. 115, Laws of 1933; New Mexico, 
c. 33, Laws of 1934, and Wisconsin, c. 469, Laws of 1933. The Vermont, New 
Mexico and Wisconsin laws were declared unconstitutional by the state courts. 
See The Great Atlantic & Pacific Tea Co. v. Harvey, 177 Atl. 423 (Vt. 1935); 
Wadhams Oil Co. v. Henry, 261 N. W. 20 (Wis. 1935). The Kentucky law, 
c. 149, Laws of 1933, though probably not a chain store law was held unconsti- 
tutional by the United States Supreme Court in the Stewart case, supra note 13. 

*79 L. ed. 546-547 (1935) (adv. ops.). 

* 261 N. W. 235 (Wis. 1935). 

"Cf. American Bakeries Co. v. City of Sumter, 173 S. C. 94, 174 S. E. 919 
(1933); appeal dismissed 55 Sup. Ct. 120. 

*260 N. W. 486 (Wis. 1935). 
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original proceeding under Section 269.56, Wisconsin Statutes, for 
declaratory relief. The prayer of the petition requested judgment 
declaring that Bill No. 48, A. of the 1935 legislature was not law- 
fully enacted,’or, if lawfully enacted, that it was not legally pub- 
lished, and hence, is not a law. The court held that Article V, Sec- 
tion 10, Wisconsin Constitution, authorizing the Governor to approve 
in whole or in part appropriation bills, empowered the Governor to 
veto the sections of the bill complained of and that such sections 
declaring the intention of the legislature in enacting the bill and the 
subsections creating a new administrative agency were not conditions 
inseparably connected with the appropriation. The court further 
held that the Governor has power under the Constitution to veto 
parts of an appropriation bill that are not an appropriation. 

The court attributes to the Governor very broad powers under 
the Constitution to veto parts of bills which are not essential, inte- 
gral and inter-dependent parts of those which were approved. While 
this decision may appear to be at variance with other decisions con- 
struing similar constitutional provisions, and while it approves in the 
broadest terms a plenary, partial veto power, we believe the decision 
indicates the present tendency to increase the powers of the execu- 
tive, particularly in matters pertaining to legislation.” 


D. Due Process or Law 


In Rust v. State Board of Dental Examiners, the court sus- 
tained the constitutionality of Chapter 189, Laws of 1933, regulating 
advertising in the dental profession and authorizing the Dental Board 
to provide rules and regulations for the administration and enforce- 
ment of the dental law. 


This decision emphasizes the fact that the courts will uphold, 
under the police power of the state, reasonable regulations controlling 
practices and professional conduct which may result in deception of 
the public, particularly with reference to the healing arts; i.e., the 
medical and dental professions." This need for control by society 
over the conduct of professional men in their relation to the public 





* As contrasted with the liberal view of the Wisconsin court in the matter of 
the Governor’s veto power, see the decision in State ex rel. Teachers v. Holder, 
76 Miss. 158, 23 So. 643 (1898). 

* 216 Wis. 127, 256 N. W. 919 (1934). 

™ See Semler v. Oregon State Board, 79 L. Ed. 595 (1935) (adv. ops.) ; Mod- 
ern System Dentists, Inc. v. State Board, 216 Wis. 190, 256 N. W. 922 (1934); 
Dent v. W Virginia, 129 U. S. 114, 9 Sup. Ct 231, 32 L. Ed. 623 (1889); People 
v. Painless Parker, Inc., 85 Colo. 304, 275 Pac. 928 (1929); Painless Parker v. 
Board, 216 Cal. 285, 14 P. (2d) 67 (1932). 
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has been recognized since antiquity.** The ruling of the courts that 
the regulation of flamboyant and high-pressure methods of adver- 
tising by dentists is within the police power is merely a recognition 
that the police power applies as well to the learned professions as to 
other classes of persons. 


IV. 
CONTRACTS AND VENDOR AND PURCHASER: 


Mites LAMBERT 


In a case where A rendered personal services to B, and B there- 
after executed his promissory note to A for what he considered the 
value of the services to be, the court held that there was considera- 
tion.! The actual value of the services was held to be immaterial, 
the court applying the elementary rule that if consideration is tech- 
nically sufficient, it does not matter whether or not it is an adequate 
return for the promise. On the other hand, where a purported con- 
tract consisted simply of a promise by one party to purchase certain 
stock at an agreed price, and contained no agreement by anyone to 
sell or deliver the stock, and no other consideration appeared, there 
was no contract, because of lack of consideration.? 


A contract for the sale of land was signed only by the president 
of the vendor corporation, and not also by the secretary, as required 
by statute. It was held that this did not affect the validity of the 
contract, on the ground that the requirements of the statute affect 
only the recordability of instruments, in analogy with the rule ap- 
plied where conveyances of private individuals are not properly wit- 
nessed or acknowledged. With reference to corporate deeds, the 
opinion is in direct conflict with the earlier case of Galloway v. Ham- 
ilton.5 Whether the earlier or the later case correctly interprets the 
statute is perhaps beyond the scope of this article. But in any event 
the last decision seems clearly correct, since a statute relating only 
to corporate conveyances should not be held to affect executory con- 
tracts. 





™ Kelly, Regulation of Physicians by Law, pp. 16-18; Purrington, Legal 
Decisions on Medicine, pp. 8-9; Freund, Police Power (1904) §133. 

"In re McAskill’s Estate, 216 Wis. 276, 257 N. W. 177 (1934). 

?In re Leedom’s Estate, 259 N. W. 721 (Wis. 1935). 

* Wis. Stat. (1933) §235.19. Jefferson Gardens Inc. v. Terzan, 216 Wis. 230, 
257 N. W. 154 (1934). 

“Marvin v. Anderson, 111 Wis. 387, 87 N. W. 226 (1901); Leinenkugel v. 
Kehl, 73 Wis. 238, 40 N. W. 683 (1888). 

*68 Wis. 651, 32 N. W. 636 (1887). 
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A conditional sales contract, although not in writing, is good as 
between the parties, and persons having notice. A memorandum 
signed by an authorized agent of the vendor satisfiies the require- 
ments of the Statute of Frauds.” 

Although a contract is induced by false representations that a 
third party corporation will purchase mortgages without recourse, it 
cannot be avoided on the ground of fraud, since the representations 
are promissory and relate to the future. The court thus follows 
the general rule, which is well established in this state.? Where the 
signature to a written contract was obtained by representations that 
it was an instrument containing different terms which had been pre- 
viously submitted, there could be no recovery against the defrauded 
party.?° 

Where goods, sold by misrepresentation, are installed upon the 
premises of the buyer, and promptly after discovery of the misrepre- 
sentation he gives the seller notice that they are not accepted, and 
makes no use of them for his own benefit or to the disadvantage of 
the seller, the buyer is not obliged to return the goods." The buyer 
is only required to take reasonable care of the goods, and the seller 
must arrange for their return.1? In the case last cited'* it was held 
that where the seller knows from the outset that the goods will not 
be accepted unless a demonstration shows their worth as complying 
with the seller’s representations, and the seller takes part in the 
demonstration, the time allowed for rescission is not limited by the 
time required for demonstration. In the absence of an agreement 
between the parties for a definite period of time, the test is whether . 
the buyer has kept the goods for such a period of time as to result 
in prejudice to the seller. If this means that the buyer has more 
time than is necessary to discover the defect, the scope of the deci- 
sion must be taken to be limited to cases where the seller necessarily 
discovers from the demonstration itself that the goods do not meet 





* New Dells Lumber Co. v. Pfiffner, 216 Wis. 638, 258 N. W. 375 (1935). 

"Jefferson Gardens Inc. v. Terzan, 216 Wis. 230, 257 N. W. 154 (1934). 

* Associated Leaders of Lumber & Fuel Dealers of America v. Hildebrand 
Lumber & Supply Co., 216 Wis. 271, 257 N. W. 19 (1934). 

* Beers v. Atlas Assurance Corp., 215 Wis. 165, 253 N. W. 584 (1934) (action 
for deceit) ; Milwaukee Brick & Cement Co. v. Schoknecht, 108 Wis. 457, 84 N. W. 
838 (1901). 

* DeKarske v. Woelffer, 259 N. W. 259 (Wis. 1935). 

“Organ Co. v. McDonald, 258 N. W. 359 (Wis. 1935). 

4 Wis. Stat. (1933) §121.50. 

* Organ Co. v. McDonald, 258 N. W. 359 (Wis. 1935). 
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the test, and therefore will not be accepted; otherwise it would seem 
to be in conflict with the earlier cases.’ 

A vendor of land represented that he had record title to a tract 
of land, the boundaries of which he pointed out, and agreed to give 
record title. He did not have, and was unable to obtain, record title 
to a portion of the land, although he had title by adverse possession. 
Following the prevailing Wisconsin rule,” it was held that the pur- 
chaser was entitled to record title, and could maintain an action to 
rescind.’ The relief sought was equitable rescission on the ground 
of constructive fraud. It would seem that relief would also be given 
on the theory of breach of contract.17 The purchaser was held not 
to have waived his right to rescind by remaining in possession of 
the land after discovering that his deed did not cover the entire tract, 
where he did so in reliance upon the vendor’s assertion that he had 
record title to the entire tract and could give the purchaser good 
record title.'® 

In Holly v. First National Bank,” plaintiff’s husband, with her 
consent, pledged stock belonging to the plaintiff to secure his in- 
debtedness to the defendant. The defendant wishing to sell some of 
the collateral, the agreement between plaintiff’s husband and the de- 
fendant was modified to provide that plaintiff’s stock would never 
be sold. Defendant sold the stock in violation of this agreement, 
and plaintiff sues for conversion. It was held that the agreement 
that the plaintiff’s stock would not be sold was a beneficiary con- 
tract which could be enforced by the plaintiff. No new consideration 
was necessary, since the agreement not to sell was merely a modifica- 
tion of the pledge contract. A dissenting opinion is based upon the 
theory that upon the record the agreement not to sell the stock was a 
direct agreement between plaintiff and defendant, for which there 
was no consideration. 

Where a policy of fire insurance contained a mortgage clause 
providing that no “default” upon the part of the mortgagor should 
void the policy as to the mortgagee except upon ten days notice to 
the mortgagee, it was held that “default” was not limited to non- 
payment of premiums, and that the policy was not void as to the 
mortgagee where the mortgagor, without knowledge on the part of 





“Cj. J. L. Owens Co. v. Whitcomb, 165 Wis. 92, 160 N. W. 161 (1917); 
Boothby v. Scales, 27 Wis. 626 (1871). 

* Zunker v. Kuehn, 113 Wis. 421, 88 N. W. 605 (1902). 

* Vicker v. O’Connor, 260 N. W. 426 (Wis. 1935). 

™ Restatement, Contracts (1932) §347. 
* Vicker v. O’Connor, 260 N. W. 426 (Wis. 1935). 
* 260 N. W. 429 (Wis. 1935). 
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the mortgagee, installed an illicit still upon the insured premises.”° 
The court applied well-known rules of interpretation in reaching this. 
result, pointing out that a contrary construction would make other 
provisions of the contract practically meaningless, and applying the 
rule that an interpretation which will make a contract just, fair and 
reasonable will be preferred to an interpretation which makes it un- 
usual and extraordinary. The policy being one which was issued by 
a town mutual insurance company, the statutes governing such com- 
panies were held to constitute part of the contract. 

Where a contract fixes no definite date for its termination it may 
be terminated by either party upon reasonable notice.”* Filing a 
claim against the maker’s estate is equivalent to a demand upon a 
demand note, in analogy with the rule that commencement of action 
is equivalent to a demand.2? Contemporaneous instruments are to 
be construed together, and where a mortgage securing a note pro- 
vided for acceleration of the due date in case of a partial default, 
action could be brought upon the note, which contained no such pro- 
vision, where although the note was not due, the maker was in de- 
fault in payment of interest.2* Where a land contract provides that 
the vendor shall deliver a deed when all payments are made, delivery 
of the deed is not a condition precedent to maintaining an action to 
recover the purchase price.* A contract by which a public officer 
or agent engages a person to perform services for the public will not 
be construed to impose personal liability upon such officer, in the 
absence of unmistakeable language in the contract.2* This holding 
is supported by the early case of McCurdy v. Rogers.*® An oral 
agreement or understanding of the parties that a note, on its face 
payable on demand, shall not become payable until the death of the 
maker, cannot be shown.?* 

The case of Kryl v. Frank Holton & Co.** is of timely interest 
in view of the widespread practice of “indorsing,” for a considera- 
tion, advertised articles. A band director agreed, in return for a 
promise to make certain payments, to advertise in connection with 
the publicity for his band that “Holton instruments (are) used ex- 





* Bank of Cashton v. La Crosse County Scandinavian Town Mutual Ins. Co.,. 
216 Wis. 513, 257 N. W. 451 (1934). 

* Milwaukee v. West Allis, 258 N. W. 851 (Wis. 1935). 

*In re McAskill’s Estate, 216 Wis. 276, 257 N. W. 177 (1934). 

* Bank of Sheboygan v. Fessler, 260 N. W. 441 (Wis. 1935). 

* Jefferson Gardens Inc. v. Terzan, 216 Wis. 230, 257 N. W. 154 (1934). 

* Sullivan v. Baker, 258 N. W. 617 (Wis. 1935). 

*21 Wis. 197 (1866). 
"In re McAskill’s Estate, 216 Wis. 276, 257 N. W. 177 (1934). 
* 259 N. W. 828 (Wis. 1935). 
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clusively”. As a matter of fact, his band used only a small per- 
centage of Holton instruments. It was rightly held that the agree- 
ment was illegal and could not be enforced. The agreement was a 
direct violation of the Wisconsin Statute forbidding fraudulent ad- 
vertising,”® and in view of the tendency to mislead and defraud the 
public would be contrary to public policy even in the absence of any 
statute.°° The court says in argument, “He sold the right to use his 
own and his band’s name in connection with the sale and advertise- 
ment of band instruments manufactured by respondent for the pur- 
pose of creating in the public mind the belief that he and his band 
used those instruments because they were of a superior quality, in- 
stead of for the money consideration promised him.” Query: would 
the contract have been legal if it had contemplated that Holton in- 
struments were actually to be used exclusively, and they were in fact 
so used? There would seem to be nothing wrong with an agree- 
ment to use a certain type of instrument exclusively, and nothing 
per se illegal in advertising it. But it might well be argued, on the 
basis of the reasoning of the portion of the opinion quoted, that ad- 
vertising the fact for a money consideration is merely a more subtle 
type of false advertising than the gross fraud involved in the case 
discussed. 

The validity of a contract not to compete was the question in- 
volved in Betten Co. v. Brauman.*' A vendor of stock in a company 
engaged in the junk business agreed not to engage in the business 
within a radius of one hundred miles of the city where the company 
was located. The corporation had previously engaged in the junk 
business in a number of cities, some of which were more than one 
hundred miles from the city named. From the nature of the busi- 
ness, there were no continuously repeating transactions with the 
same patrons at regular or seasonal intervals, but the company trans- 
acted business within the territory as opportunity offered, and un- 
doubtedly had a valuable good will within the territory covered by 
the restriction. The contract was held valid, and within the rule 
that the restriction must be reasonably limited, and not of greater 
scope than necessary to protect the good will and the value of the 
stock sold. The restraint in this type of contract may be broader 
than where the parties are employer and employee.*? Following 





* Wis. Stat. (1933) § 343.413 (1). 

* Blakely v. Sousa, 197 Pa. 305, 47 Atl. 286 (1900). 

* 260 N. W.-456 (Wis. 1935). 

™ Cf. Wis. Ice & Coal Co. v. Lueth, 213 Wis. 42, 250 N. W. 819 (1933); Mil- 
waukee Linen Supply Co. v. Ring, 210 Wis. 457, 246 N. W. 567 (1933). 
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General Bronze Corp. v. Schmeling,®* it was held that the permis- 
sable territory was not to be determined by taking each city as a 
unit and determining whether the corporation had transacted busi- 
ness there, but the question was whether the territory within which 
competition was prohibited was, taken as a whole, broader than that 
in which the corporation had an active good will. The court took 
into consideration the fact that the contract in the instant case was 
drawn up at a time when the parties did not know which would be 
the buyer and which the seller, and that they were better qualified 
to determine the reasonableness of the restraint than any court. 

A contract between a county and a private individual, by which 
the latter agrees to sell lands held by the county on tax deed for a 
commission, is contrary to public policy in view of the fact that the 
official who is charged with the duty of selling such lands and the 
compensation to be received by him, are specifically designated and 
fixed by statute.** A provision in a teacher’s contract that it might 
be terminated by either party on sixty day’s notice is not contrary to 
public policy or beyond the statutory powers of a city school 
board.** An agreement between a bank and some of its directors, 
by which the latter executed their notes for the amount of uncol- 
lected stock assessments, and the bank agreed to collect these assess- 
ments and apply the proceeds to payment of the notes, is not con- 
trary to public policy.*® 

The remedies of a vendor under a land contract include an action 
to recover the purchase price.** Earlier cases so holding®® are re- 
affirmed. The holder of a note secured by mortgage may proceed 
in separate actions to recover on the note and to foreclose the mort- 
gage.*® A purchaser under a land contract who has the right to 
rescind and elects to exercise it cannot also recover damages for 
misrepresentation.*® 





* 208 Wis. 565, 243 N. W. 469 (1932). 
“State ex rel Buchanan v. Cole, 260 N. W. 467 (Wis. 1935). 
* Kuebler v. City of Two Rivers, 216 Wis. 428, 257 N. W. 591 (1934). 
** Banking Commission v. Marquardt, 260 N. W. 464 (Wis. 1935). 
* Jefferson Gardens Inc. v. Terzan, 216 Wis. 230, 257 N. W. 154 (1934). 
*Shenners v. Pritchard, 104 Wis. 287, 80 N. W. 458 (1899); Foster v. 
Lowe, 131 Wis. 54, 110 N. W. 829 (1907). 
* Bank of Sheboygan v. Fessler 260 N. W. 441 (Wis. 1935). 
“Vicker v. O'Connor, 260 N. W. 426 (Wis. 1935). 
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V. 
CRIMINAL LAW. 


FRANCIS X. SWIETLIK 


A. Banxkinc Laws 


Violations of the banking laws continued to occupy a good por- 
tion of the time of the Supreme Court of this state during the last 
few months. 

In State v. Thomas,’ the defendant was charged with violating 
Section 221.31 of the Wisconsin Statutes. It appears that this sec- 
tion was repealed by Chapter 352, Laws of 1931, and a new section 
carrying the same number (221.31) was substituted for it. Under 
the old section, as it appeared before its repeal, every president, 
director, etc. of a bank who borrowed money from the bank of 
which he was an officer or director “in excess of one thousand dol- 
lars in amount”, violated the law. The new section, as adopted in 
1931, provides that no bank shall loan more than one thousand dol- 
lars in the aggregate to any of its officers or directors without prop- 
er approval. 

The defandant was prosecuted for the violation of Section 
221.31, as it existed in 1927. He contended that the said section 
as it then read applied only to particular borrowings or single loans, 
and since no single loan exceeded one thousand dollars in amount, 
no offense was committed. 

The court held that even under the old section the language used 
therein must be construed to mean that if the borrowings of any 
officer or director of a bank aggregated more than one thousand dol- 
lars in amount, the law was violated. Since “to give the statute 
any other construction would completely emasculate it and reduce 
it to an absurd and ineffective piece of legislation. If the law is 
subject to the construction urged by the defendant, an officer could 
wholly deplete the capital of a bank by loans on successive days, 
each under one thousand dollars, and do so with impunity. This 
was not the legislative intent.” 

This same section, to-wit: 221.31, was again considered in State 
v. Bradford.*, The facts in this case disclose that the defendant, 
president of a bank, overdrew his account in that bank in the sum 
of $2,834.78. His wife executed a note to the bank for the sum of 





*259 N. W. 829 (Wis. 1935). 
7260 N. W. 248 (Wis. 1935). 
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$3,200 and the proceeds of that loan were credited to the defend- 
ant’s account. This note was not secured or endorsed by anyone. 

The court held that the crediting of the account of a bank presi- 
dent with the proceeds of a loan secured by his wife amounted to an 
indirect loan by the bank to such president and constituted a viola- 
tion of the statute in question. The defendant contended that the 
loan of $3,200, made by the wife, the proceeds of which were cred- 
ited to his account, would not amount to a violation of the statute 
in question if the difference between the amount of his overdraft 
and the loan did not exceed one thousand dollars. 

In answer to that contention the court used the following lan- 
guage: “In other words, if the defendant’s contention be the law of 
this state, whenever any of the officers or employees of a bank men- 
tioned in the statute exhausted their line of credit through the regu- 
lar and legal channels of borrowing, all they need do is to issue 
checks against an empty bank account and thereby procure an un- 
limited amount of money from the bank and thus evade their credit 
limit and all the safety provisions which the statute requires relative 
to such loans. The language of the statute is..... ‘directly or 
indirectly borrows or otherwise procures for his use moneys or prop- 
erty of the bank... .’” 

In Lochner v. State,® the defendant was charged with violation 
of Section 221.39 of the Wisconsin Statutes. This statute provides 
a penalty where any officer of a bank “embezzles, abstracts or wil- 
fully misapplies any money, funds or credits of his bank with intent 
to defraud the bank”. 

The evidence disclosed that the defendant as president of a bank 
issued a check on said bank without having any funds in his account 
to cover this check. The court clearly states the distinction between 
embezzlement and wrongful abstraction of funds from a bank, and 
held that while in this case there was no embezzlement, because the 
defendant did not acquire the physical possession of the funds; nev- 
ertheless the defendant was guilty of “wrongfully abstracting” funds 
from the bank when he issued a check knowing that there were no 
funds to cover it. 


B. Riot—UNLAWFUL ASSEMBLY 


Koss v. State,* presents an interesting situation. The defendants 
were charged with “engaging in an unlawful assembly and riot” in 





*261 N. W. 227 (Wis. 1935). 
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violation of Section 347.02 of the Wisconsin Statutes. After care- 
fully defining the offense charged, the court carefully distinguishes 
it from lawful assemblies, such as “marchers parading peacefully 
upon a public highway” and “peaceable assembly for the purpose of 
protestation at a place not primarily dedicated to public travel.” 
The court emphasizes the fact that an assembly, although lawful 
in its inception may become unlawful within the provisions of the 
above section, if it unreasonably obstructs the use of a public high- 
way or the participants therein trespass upon private property. 


C. MUNICIPAL ORDINANCES 


In Guinther v. City of Milwaukee,5 several defendants were 
charged with disorderly conduct resulting from a riotous assembly. 
The case was called for trial in the district court of the City of Mil- 
waukee. The city attorney moved to dismiss the case. The judge 
in his discretion denied the motion. The city attorney thereupon 
refused to prosecute and the court appointed a lawyer to represent 
the city. The city attorney contended that the district court was 
bound in law to grant his motion of dismissal and had no right to 
appoint a member of the bar to represent the city in that case. 

The Supreme Court held that since the interests of the public 
were involved in this case the district court was justified in denying 
the city’s motion to dismiss the case, and had full power to appoint 
a member of the bar to represent the city. 


D. Writ or Error Coram Nosis 


In Gelosi v. State,® the Supreme Court states the distinction 
which exists between a writ of error and a writ of error coram 
nobis. 

A writ of error is brought to correct an error of law appearing 
in the record. While a writ of error coram nobis is addressed to 
the trial court for the purpose of setting aside the judgment on 
account of certain facts which do not appear in the record but which, 
if they had been known to the court, would have prevented the 
entry of the judgment. 

In its decision the court cites Ernst v. State," which discusses 
fully the nature of the writ of error coram nobis. To this case 
might be added In re Ernst8 





*258 N. W. 865 (Wis. 1935). 

*260 N. W. 442 (Wis. 1935). 

*181 Wis. 155, 193 N. W. 978 (1923). 
*179 Wis. 646, 192 N. W. 65 (1923). 
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E. Arrest AND BaIL 


An interesting question arose in the case of City of Janesville v. 
Tweedell.® The defendant, a female, was arrested for violating a 
city ordinance. Upon conviction she petitioned the court for a writ 
of habeas corpus, alleging that her arrest was illegal under Section 
264.02 (2) which provides that “no female shall be arrested in any 
action except for a wilful injury to person, character or property.” 

The court held that Section 62.09, which confers upon city offi- 
cials the power to arrest every person who violates an ordinance, 
supersedes Section 264.02 (2), exempting females from arrest, the 
latter being a general statute, and Section 62.09 being a specific 
statute, and held the arrest legal. 


F, INEXPERIENCE OF ATTORNEY 


In Blitstein v. State,!° a motion for a new trial was made on the 
ground of the inexperience of the attorney who appeared for the de- 
fendant and participated in the trial. The defendant was charged 
with first degree murder and the contention was made that he was 
not properly represented and his rights were not properly safe- 
guarded because of the inexperience of the attorney who tried his 
case. 

The court overruled the motion and sustained the conviction, and 
in the course of its opinion used the following language: “A poor 
defense of a person charged with a crime will not justify a reversal 
of a judgment. The occasion for granting a new trial does not 
exist where the evidence shows the commission of the acts and sup- 
ports the finding of intention. ..... The possibility that had great- 
er skill been employed it might have induced a finding of a lesser 
degree of crime than an exact measure of the evidence warranted, 
or the probability that by some art of persuasion there might have 
been secured an advantage to which the defendant was not legally 
strictly entitled as a matter of law, cannot be varied or transformed 
into a lost substantial right.” 


G. ORIGINAL JURISDICTION OF THE SUPREME COURT 


The original jurisdiction of the Supreme Court was invoked in 
the case of In re Zabel, to review the action of the Board of Con- 
trol, in paroling a prisoner from a penal institution. 





° 258 N. W. 437 (Wis. 1935). 
250 N. W. 715 (Wis. 1935). 
* 261 N. W. 669 (Wis. 1935). 
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The Supreme Court refused to take original jurisdiction, stating 
that the circuit court offered an adequate remedy in this case, espe- 
cially since..... “the only person who is directly affected by such 
illegal release is the prisoner. As the illegal release, which the peti- 
tioner challenges, did not directly affect the rights of the people at 
large, or of any such large number of people as were affected by 
the illegal acts questioned (a number of citations), upon which he 
relies, there is no such inadequacy of jurisdiction as was held suffi- 
cient in those cases to warrant the exercise of this Court’s extra- 
ordinary jurisdiction”. 


H. Misconpuct or Jurors 


In the case of Newbern v. State,® the facts disclose a flagrant 
case of misconduct of jurors in the course of a criminal trial. How- 
ever, the court found that the defendant was estopped from de- 
manding a new trial on that ground because he interposed no objec- 
tion to the continuance of the trial after learning of this misconduct. 

This case contains numerous citations of authorities on the ques- 
tion of misconduct of jurors. The Supreme Court of this state has 
had before it numerous appeals in criminal cases during the last few 
months. But a careful reading of these cases discloses that in most 
instances they reiterate the law as it is firmly established in this 
state and present no new situations. The court was called upon in 
most instances to determine the question of whether or not the facts 
sustained the conviction, and it would serve no useful purpose to 
cite these cases in detail in this article. 


VI. 
EVIDENCE 


PauL GrRuBB 


A. Cross EXAMINATION 
(1) Expert Witnesses 


' In Bruins v. Brandon Canning Company, plaintiff brought suit 
to recover damages for cancer of the breast claimed to be traumatic 
in origin. A physician called by the defense testified that he knew 








™* This case was subsequently heard in the circuit court of Dane County and 
appealed to the Supreme Court, and finally adjudicated. 
* 260 N. W. 236 (Wis. 1935). 
*216 Wis. 387, 257 N. W. 35 (1934). 
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of no authority supporting a single injury as the cause of cancer. 
On cross examination he was asked whether or not he was familiar 
with a certain medical work. Upon his affirmative answer, and over 
objection, a passage from the book was read supporting the opposite 
view. Ruling affirmed. 

It has been generally recognized that while a text may not be in- 
troduced or read from to prove its contents, or the facts therein 
stated, unless the author is present for cross examination, neverthe- 
less on cross examination of an expert where he has referred to a 
specific treatise as supporting him, passages therefrom may be 
offered to show that it does not in fact offer such corroboration.” 


(2) Interest or Bias 


In Doepke v. Reimer,’ the action was against the assured and the 
insurance company, and arose after the enactment of Section 260.11 
of the Wisconsin Statutes. During the course of the trial a defense 
witness was asked if the insurance company was not paying him to 
come from outside the state. The question was held proper as show- 
ing the interest of the witness. The court says: 

“While such questions would probably have been held to be prejudicial 
prior to the enactment of . . . Sec. 260.11... we now have a different 
situation.” 

The interest or bias of a witness is universally recognized as a 
proper subject of inquiry. Several courts have held, even where the 
insurance company was not a proper party defendant, that never- 
theless permitting the interest of the witness arising from employ- 
ment by the insurance company to be shown, without attempting to 
show the fact of insurance, is a proper application of the rule, not- 
withstanding the incidental mention of the insurance company, 
otherwise improper.* 

This question did not arise in Wisconsin prior to the enactment 
of Section 260.11. The court has based the change in rule upon the 
statute. It might easily have reached the same result without the 
aid of the statute. 





*3 Wigmore, Evidence (2d ed. 1923) §1700; City of Ripon v. Bittel, 30 
Wis. 614 (1872) ; Knoll v. State, 55 Wis. 249, 12 N. W. 369 (1882). 

*258 N. W. 345 (Wis. 1935). 

*2 Wigmore, Evidence (2d ed. 1923) §969; Dempsey v. Goldstein Bros. 
Amusement Co., 231 Mass. 461, 121 N. E. 429 (1919); Gibson v. Grey Motor Co., 
147 Minn. 134, 179 N. W. 729 (1920); Rust v. Washington T. & H. Co., 101 
Wash. 552, 172 Pac. 846 (1918). 
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B. EvipENcE or Goop CHARACTER IN FrAup CASES 


In Drexler v. Zohlen,® in an action for fraud the defendant 
offered evidence of his good character. This question had not been 
passed upon in Wisconsin. The court holds that such evidence is 
not admissable “except possibly in cases where the transactions in- 
volved are extremely remote in point of time or the party charged 
with the fraud is dead . . . as to which we express no opinion.” 

The case is in accord with the great weight of authority. If char- 
acter in civil actions were an issue in all cases involving dishonesty, 
it would contribute vastly to the difficulties without a corresponding 
contribution to certainty of result. Individual popularity should not 
in ordinary circumstances be a factor in decision of the result.* This 
does not derogate from the rule that in those cases where character 
is in itself an issue, as in defamation, seduction, false imprisonment, 
etc., it is admissible. 


C. Jupicrat Notice 


State v. Whitfield" was a prosecution for offering for sale, in vio- 
lation of Section 343.652, prison branded goods not marked as re- 
quired by Section 132.13. The statute prohibited offering or pos- 
sessing any goods made outside this state by convict labor in any 
penitentiary, without such labeling. The state contended that it is 
the policy of our prison officials to mark and label such products, 
and that the legislation was, therefore, not discriminatory. The 
court held that it cannot take judicial notice of the administrative 
policy of those engaged in supervising prisons and prison labor. 

Matters as to which a court will take judicial notice must be well 
established and authoritatively settled, not doubtful or uncertain. 

“Their essential and sole purpose is to relieve the party from proof— 
that is from proof of facts which are so notorious as not to need proof.’’8 


“If there be a reasonable doubt as to whether judicial notice should be 
taken, it should ex abundante cantela be resolved in the negative.’ 


In State v. Krawczac, Section 66.05 (10) (g) 1, limiting the 
number of class “B” beer licenses issued to one person to two was 





°216 Wis. 483, 257 N. W. 675 (1934). 

*1 Wigmore, Evidence (2d ed. 1923) §§63, 64; 1 Jones, Evidence (2d ed. 
1913) §§155, 156. 

*216 Wis. 577, 257 N. W. 601 (1934). 

*5 Wigmore, Evidence (2d ed. 1923) §2583; 1 Jones, Evidence (2d ed. 1913) 
$132; 15 R. C. L. 1059. 
*1 Jones, Evidence (2d ed. 1913) §132. 
* 259 N. W. 607 (Wis. 1935). 
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involved. The court took judicial notice of the legislative purpose 
in this limitation to prevent brewers from establishing chains of li- 
censed places as was commonly done in pre-prohibition days, the 
management of which the brewer controlled and in which the sale 
was limited to his own product. 

The decision is in accord with the great weight of authority. It 
has repeatedly been held that courts will take notice of the evil in- 
tended to be corrected by a constitutional amendment or by a statute, 
and that judges will make use of their knowledge of state and na- 
tional history in passing upon these problems, as well as of all facts 
leading up to, coincident with, and in any way connected with the 
passage of the legislation in order that they may properly interpret 
the legislative intent.’ 


D. ADMISSION BY ADOPTION 


In Monsos v. Euler, plaintiff brought suit to recover for per- 
sonal injuries sustained while riding as a guest of the defendant 
Euler, his insurance company being joined in the action. A written 
statement prepared by the assured was used as the basis of a letter 
from the local agent to the general agent, in which it was stated that 
the assured felt that he was to blame for the accident. The assured 
was given a carbon copy of this letter which, knowing its contents, 
he mailed to the plaintiff. At the trial this carbon was offered as an 
admission and received. 

On appeal the court held that while ordinarily this carbon would 
have been hearsay evidence, being the writing of a third person, the 
delivery of the same to the plaintiff without repudiation constituted 
an admission by conduct and silence, amounting to an adoption of 
the statement. Viewing this question abstractly, in principle the 
field within which the doctrine of qui tacet consentire videtur is ap- 
plied is large. Admissions from silence are generally receivable, 
unless it is shown that there was no opportunity or motive to deny 
the correctness of the statement made in the presence of the party. 

It is equally well recognized that written statements of a third 
person, if dealt with by the party in such a manner as to indicate his 
assent, become admissions by adoption.1* The most common illus- 





“™ Wigmore, Evidence (2d ed. 1923) §2572; 1 Jones, Evidence (2d ed. 1913) 
§125a; First Nat. Bank v. City of Hartford, 187 Wis. 290, 203 N. W. 721 (1925) ; 
Ashland County Bank v. Village of Butternut, 208 Wis. 90, 241 N. W. 638 (1932) ; 
see cases cited, 23 C. J. 122, 131; 15 R. C. L. 1066. 
216 Wis. 133, 256 N. W. 630 (1934). 

*2 Wigmore, Evidence (2d ed. 1923) §§1071, 1073. 
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tration of this rule is the incorporation in proofs of loss under in- 
surance policies of the statements of third parties. Generally speak- 
ing, these are sincere controversies between the assured and the 
company and at the time the statement of the third party was incor- 
porated it was not appreciated by the assured that the statement 
sought to be used was in fact against interest. This is a true and 
logical application of the rule by adoption.'* 

In host and guest cases in Wisconsin, there has been some indi- 
cation that there is not always a bona fide controversy between the 
plaintiff and the assured. This has particularly been observed in 
husband and wife and other close relative cases. An admission of 
fault by the driver to the guest under circumstances where there is 
no insurance and the driver is personally liable is receivable. If an 
admission is delivered to the plaintiff by an assured who has no 
actual financial interest in the result, the inferences are quite differ- 
ent. Under those circumstances it is not an admission against interest 
in any true sense. Theoretically the assured is a party interested in 
the result; actually, in such cases, he has no financial interest what- 
ever, and accordingly, such statements are not receivable. 


E. Parot EvipENCE 


In McAskill’s Estate,> an effort was made to show an intention 
of the maker of a note differing from its terms, in the face of un- 
conditional delivery, and without claim of fraud or mistake. The 
court follows the universal rule that under such circumstances parol 
evidence is not admissible.’® 


F. PRESUMPTIONS 
(1) Gratuitous Services 


In In re Ghent’s Estate," the claimant asked compensation for 
the care of his deceased uncle who resided with claimant. The proof 
showed expectation of compensation by the claimant, and a record 
of services rendered, and testimony of third persons that the de- 
ceased had said that he would see that the claimant was well paid. 





* Voelkel v. Supreme Tent K. M. W., 116 Wis. 202, 92 N. W. 1104 (1903); 
Fey v. The I. O. O. F. Mutual Life Ins. Soc., 120 Wis. 358, 98 N. W. 206 (1904) ; 
Krogh v. Modern Brotherhood, 153 Wis. 397, 141 N. W. 276 (1913). 

** 216 Wis. 276, 257 N. W. 177 (1934). 

* 5 Wigmore, Evidence (2d ed. 1923) §2444; 3 Jones, Evidence (2d ed 1913) 
§494; Gillmann v. Henry, 53 Wis. 465, 10 N. W. 692 (1881) ; Strachan v. Muxlow, 
24 Wis. 21 (1869); Cooper v. Tappan, 4 Wis. 362 (1855). 

259 N. W. 865 (Wis. 1935). 
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The court held the evidence insufficient to establish an express con- 
tract, and that expectation of compensation rebuts rather than esta- 
blishes an express contract. 

This decision is in line with the rule laid down in Estate of 
Goltz'® and preceding cases holding that in the case of near relatives 
residing together, the presumption that the services are gratuitous 
can be overcome only by competent proof of an express contract or 
by unequivocal facts or circumstances which prove the equivalent of 
an express contract.!® 


(2) Presumption of Death 


Delaney v. Metropolitan Life Ins. Co.” reaffirms the Wisconsin 
rule that the presumption of death after seven years disappearance 
is limited to establishing the fact of death after the seven-year pe- 
riod, and does not prove that death occurred at any particular time 
within that period. The case further holds that a showing of a dili- 
gent search is unnecessary as a condition precedent to the presump- 
tion of death. 


VII. 
INSURANCE 


Epwin CoNRAD 


A. PRESUMPTION OF DEATH: SpeEciFic PERIL DocTRINE 


Although chiefly concerned with rules of evidence, Delaney v. 
Metropolitan Life Insurance Co.’ is important in insurance law. The 
decision re-affirmed the Wisconsin rule that a diligent search is un- 
necessary to establish the presumption of death after seven years 
absence.? The weight of authority, however, is contra.2 The Wis- 





* 205 Wis. 590, 238 N. W. 374 (1931). 

* Estate of Kessler, 87 Wis. 660, 59 N. W. 129 (1894). 

* 216 Wis. 265, 257 N. W. 140 (1934). 

*216 Wis. 265, 257 N. W. 140 (1934). 

* Ewing v. Metrop. Life Ins. Co., 191 Wis. 299, 210 N. W. 819 (1926); Page v. 
Mode:n Woodman of America, 162 Wis. 259, 156 N. W. 137 (1916). 

*The general rule and cases supporting it are cited in 17 C. J. 1171. See also 
6 Cooley, Briefs on Insurance (2d ed. 1928) 5173. The rules seem to fall into three 
classes: (1) The Wisconsin rule requiring no diligent search to raise the presump- 
tion; (2) The weight of authority requiring a reasonable and diligent search; (3) 
The California rule requiring a diligent search plus exhaustion of every source 
of information. Brown v. Grand Lodge of Ancient Order of United Workmen 
of California, 13 Cal. App. 537, 110 Pac. 351 (1910). 
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consin court also repudiated the specific peril doctrine.* This court 
has held many times that there is no presumption as to death at any 
particular time during the seven year period.® The fact of death 
within the period is for the jury and is to be determined from all 
the facts and circumstances of the case.* The Wisconsin court states 
that Davie v. Briggs,’ on which the specific peril doctrine rests, was 
expressly over-ruled.* This doctrine has never been adopted by Wis- 
consin, nor by the weight of authority.? It seeks to impose arbi- 
trary requirements upon a natural inference of fact.’® 

In the Delaney case the court further held that evidence that 
assured was a sober, home-loving man and very regular in his hab- 
its, was sufficient to show that he died on the date of his disappear- 
ance. The home ties in this case were even greater than in the White 
case,!! where the court sustained a similar finding. The court dis- 
tinguished the instant case from the famous Dobelin case’? by point- 
ing out that in the latter the home ties were slight and the wander- 
lust great, so that the evidence was insufficient to prove assured died 
shortly after his disappearance. 


B. ConpiITION AGAINST ENCUMBRANCES 


The standard fire insurance policy of Wisconsin provides that 
the company shall not be liable for loss of property encumbered by 
a chattel mortgage.4* In Mielke v. Nat. Reserve Insurance Co.,\* a 
husband mortgaged household furniture and tavern equipment. The 





*The specific peril doctrine appears to have been established in Davie v. 
Briggs, 97 U. S. 634, 24 L. Ed. 1088, and requires a finding that the as- 
sured must have met some specific peril during the seven year period of absence, 
if it is alleged that he died any time within the seven year period. 

* Wisconsin Trust Co. v. Wisconsin Marine and Fire Ins. Co., 105 Wis. 464, 
81 N. W. 642 (1900); Whiteley v. Equitable Life Assur. Soc., 72 Wis. 170, 39 
N. W. 369 (1888). Accord: 17 C. J. 1174; 6 Cooley, Briefs on Insurance (2d ed. 
1928) 5170. 

*White v. Brotherhood of Locomotive Firemen, 165 Wis. 418, 162 N. W. 
441 (1917). 

"See footnote 4, supra. 

*Fidelity Mutual Life Ass’n. v. Mettler, 185 U. S. 308, 22 Sup. Ct. 662, 46 
L. Ed. 922 (1902). 

*Sherman v. Minn. Mut. Life Ins. Co., 191 Minn. 607, 255 N. W. 113 (1934); 
Lesser v. N. Y. Life Ins. Co., 53 Cal. App. 236, 200 Pac. 22 (1921); Sovereign 
Camp of Woodmen v. Robinson, 187 S. W. 215 (Tex. Civ. App. 1916). 

* Delaney v. Metropolitan Life Ins. Co., 216 Wis. 265, 257 N. W. 140 (1934). 

* White v. Brotherhood of Locomotive Firemen, 165 Wis. 418, 162 N. W. 441 
(1917). 

* Dobelin v. Ladies of Maccabees, 171 Wis. 54, 174 N. W. 897 (1920). 
™ Wis. Stat. (1933) §203.C1. 
* 216 Wis. 148, 256 N. W. 776 (1934). 
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wife did not join, contrary to Section 241.08 of the statutes.° The 
court held: (1) that as to specific property exempt, to wit, bible, 
etc., no claim is necessary to establish exemption,’® and hence a 
mortgage on such property would not breach the above condition ; 
but (2) property of a like kind in a specific amount had to be se- 
lected so as to claim exemption,’” and as to this type of property 
the condition of the policy was violated, and liability could be 
avoided. ‘The moral risk is the same whether the mortgage is valid 
and where it is invalid if the invalidity be unknown to the in- 
sured.”18 A similar result was reached in Lipides v. Liverpool and 
L. & G. Insurance Co.,!® where the court held that a chattel mort- 
gage, void for usury, breached the condition. In the principal case, 
however, the liability was voided only as to property encumbered ; 
in the New York case all liability was avoided. In view of the Wis- 
consin rule that this clause relates to the extent of coverage, and 
not to the title of the property,”° the conclusion is sound. But many 
authorities feel that this is merely a question of interpretation of 
contracts, the only question being, Is there an encumbrance? and 
not, Is there a moral risk??4_ Under this theory the Wisconsin view 
is untenable. 


C. UNCONDITIONAL OWNER CLAUSE 


“This entire policy shall be void, ... (a) if the interest of the 


insured be otherwise than unconditional and sole ownership . . . or 
(d) if any change other than by death . . . takes place in the interest 
and title or possession of the insured... .””* It appeared in Bartz 


v. Eagle Point Mutual Fire Insurance Co.,?5 that a husband and 
wife orally agreed to convey their homestead to the insured. It was 
held that under Section 235.01 of the statutes,** plaintiff never ac- 
quired title so as to become a sole and unconditional owner. It seems 
that the court could have placed more emphasis on the fact that this 





“Wis. Stat. (1933) §241.08, provides that a mortgage on exempt property 
is invalid unless the wife signs it. 

25 C. J. 132. 

725 C. J. 131. 

* Mielke v. Nat. Reserve Ins. Co., 216 Wis. 148, 256 N. W. 776 (1934) 
(adopting reasoning of New York case cited in footnote 19, infra). 

* 229 N. Y. 201, 128 N. E. 160 (1920) (a 4-3 decision). 

” Moe v. Allemannia Fire Ins. Co., 209 Wis. 526, 244 N. W. 593 (1932). 

* Dissenting opinion of Justice Collin in Lipides v. Liverpool and L. & G. 
Insurance Co., supra note 19, and cases therein cited; Watertown Fire Ins. Co. v. 
The Grover and Baker Sewing Machine Co., 41 Mich. 131, 1 N. W. 961 (1879). 
*™ Wis. Stat. (1933) §203.01. 

* 260 N. W. 469 (Wis. 1935). 
* Where the homestead is conveyed, the deed is void unless wife joins. 











44 WISCONSIN LAW REVIEW 


transaction did not conform to the Statute of Frauds.” It is well 
settled that the clause aforementioned is used for the purpose of 
selecting risks, it being assumed that a sole owner will take better 
care of his property.”* 

Confronted with the Wisconsin rule that a vendee under a land 
contract, not in default at the time the policy is issued, is an uncon- 
ditional owner,”? the defense in Dey Keyser v. Nat. Liberty Insur- 
ance Co.*8 urged that a subsequent default in payments would con- 
stitute a change in title. The court ruled that mere defaults by the 
vendee after the policy is issued, where no forfeiture is declared on 
the land contract, does not effect a change in the title so as to avoid 
liability. The sole and unconditional owner clause by the great 
weight of authority applies to the time of the issuance of the pol- 
icy.2® Language in the Friede case,®° to the effect that requirements 
of ownership are not satisfied where the only interest of the insured 
is that of a vendee under a land contract and he is in default, is 
expressly over-ruled. 

In Korntved v. American Insurance Co.,** a vendee under a land 
contract was held to have voluntarily surrendered possession of the 
premises, this act being such a change in the title as to bring the 
clause into operation. 


D. FrAup AND FALsE SWEARING 


Under the stipulations of the standard fire insurance policy of 
this state, the entire policy becomes void if the insured is guilty of 
fraud or false swearing, before or after loss.*? The trial court in 
Juneau Store Co. v. Badger Mutual Fire Insurance Co.** instructed 
the jury that as to fraud the burden of proof was on the insurance 
company, and that any over-valuation, if honestly made in the belief 
that the goods were worth so much, was not fraudulent. The Su- 
preme Court sustained both of these instructions. “Over-valuation 
is simply presumptive evidence of fraudulent intent in proportion to 





* Wis. Stat. (1933) §240.06. 
* Alfred v. Bankers and Shippers Ins. Co., 167 Tenn. 278, 68 S. W. (2d) 
941 (1934). 


* Hinman v. The Hartford Fire Ins. Co., 36 Wis. 159 (1874); Friede v. 


Mercury Ins. Co., 201 Wis. 65, 228 N. W. 749 (1930). 

* 216 Wis. 566, 257 N. W. 673 (1934); 10 Wis. L. Rev. 404 (1935). 

»” American Ins. Co. v. Gregory, 77 S. W. (2d) 716 (Tex. 1934). 

” Friede v. Mercury Ins. Co., 201 Wis. 65, 228 N. W. 749 (1930). 

"216 Wis. 470, 257 N. W. 670 (1934). 

* Wis. Stat. (1933) §203.01. For similar conditions see 33 C. J. 19; 14 R. 
C. L. 1343. 
* 216 Wis. 342, 257 N. W. 144 (1934). 
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the excess and unless there exists an intent to deceive or defraud 
such over-valuation is not fraudulent.” 

That false swearing to avoid a policy must be willfully and know- 
ingly done is well settled in our jurisprudence.** Some courts hold 
that the intent to deceive is unnecessary.*° Wisconsin further holds 
that it is not necessary that actual damage has resulted in conse- 
quence of such fraud,** but there is some conflict in other jurisdic- 
tions.*7 The burden of proving fraud or false swearing is on the 
party alleging it®* and does not shift,®® and must be proved by “clear 
and satisfactory” evidence.*° 

A false swearing clause was contained in the health and accident 
policy in Kline v. Washington Nat. Insurance Co.*1 Although the 
court relieved the plaintiff of his false swearing in connection with 
the application because of the agent’s knowledge, since in his proof 
of loss plaintiff intentionally and willfully resubmitted the falsehood, 
the court held that the entire policy became void. 


E. COoNSTRUCTION OF POLICIES 


Both the husband and wife in Archer v. General Casualty Co.** 
were named as assured. The defendant did insure “against loss . . . 
resulting from claims upon the insured. . . .” The wife recovered a 
judgment against the husband who drove their car negligently while 
she was riding with him. Although she was named as an assured, 
the court allowed her to recover against the insurance company. The 
case can be sustained on the theory that she is not claiming as an 
assured, but as a third party beneficiary. Only one other case ap- 
proximates this decision in its reasoning.** 

In Vinograd v. Travelers Prot. Ass'n. of America,** the court 
construed the phrase “voluntary or unnecessary” exposure to danger 





“Fink v. La Crosse Mutual Fire Ins. Co., 203 Wis. 350, 234 N. W. 339 
(1931); 14 R. C. L. 1343; 33 C. J. 20. Cf. Liberty Tea Co. Inc. v. La Salle Fire 
Ins. Co., 206 Wis. 639, 238 N. W. 399 (1932). 

“33 C.J. 2: 4 BL. L. 15464. 

* Bannon v. Ins. Co., 115 Wis. 250, 91 N. W. 666 (1902); F. Dohmen Co. v. 
Niagara Fire Ins. Co., 96 Wis. 38, 71 N. W. 69 (1897). 

“Mu BR. C6. Lh. 1344. 

* Wolters v. Western Assur. Co., 95 Wis. 265, 70 N. W. 62 (1897) ; Wiesman v. 
American Ins. Co., 184 Wis. 523, 199 N. W. 55 (1924). 

* Kobin v. St. Paul F. & M. Ins. Co., 150 Wis. 591, 137 N. W. 753 (1912). 

“Wiesman v. American Ins. Co., 184 Wis. 523, 199 N. W. 55 (1924). 

“258 N. W. 370 (Wis. 1935). 

“261 N. W. 9 (Wis. 1935), rehearing denied, 262 N. W. 257 (Wis. 1935). 

“Bachman v. Indep. Indemnity Co., 214 Cal. 529, 6 P. (2d) 943 (1931), 
reversing 112 Cal. App. 465, 297 Pac. 119 (1931). 

“258 N. W. 787 (Wis. 1935). 
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as “voluntary and unnecessary,” requiring a finding of gross negli- 
gence to defeat recovery. The case is distinguished from the Shev- 
lin case,*® where it was held ordinary negligence was sufficient, on 
two grounds: In the latter case (1) the phrase was “exposure to 
unnecessary danger”; (2) plaintiff was guilty of gross negligence. 

Larson v. Watzke** reiterated the Wisconsin rule as set forth in 
Shaler Umbrella Co. v. Blow*" that, in the absence of a special agree- 
ment, an agent who receives advances on account of commissions 
cannot be held to a personal liability for such advances. 

The words “in default” are not limited solely to the nonpayment 
of assessments, but may refer to some act or neglect on the part of 
the insured mortgagor, depending on the terms of the policy.** 


F. Conrtict or Laws: No Action CLAUSE 


Illinois does not permit an action in Illinois for death occurring 
outside the state.4® Wisconsin has no such law. The Supreme Court 
held that Wisconsin would entertain a suit for death occurring in 
Illinois. The Wisconsin court, in considering policies issued by 
Massachusetts corporations, apparently delivered in Wisconsin, con- 
taining the famous “no action” clause, applied the law of Wisconsin 
and declared the “no action” clause of no effect in view of Section 
260.11 of the statutes.°° 


G. Mutuat INsurANCE LAw 


Section 202.11(1) of the statutes requires the board of directors 
of a town mutual to make assessments. In the Bartz case,®! the 
board directed the secretary to make the levy, although the resolu- 
tion contained the amount of loss, the rate of levy, and other perti- 
nent facts. The meaning of the resolution was obvious and it was 
decided that the board and not the secretary made the levy. It was 





“Shevlin v. The American Mutual Accident Ass’n., 94 Wis. 180, 68 N. W. 866 
(1896). The same result as in the principal case was reached in Irwin v. Phoenix 
Accident and Sick Benefit Ass’n., 127 Mich. 630, 86 N. W. 1036 (1901). See also 
Travellers Protect. Ass’n. v. Jones, 75 Ind. App. 29, 127 N. E. 783 (1920). 

“250 N. W. 712 (Wis. 1935). 

7109 Wis. 489, 227 N. W. 1 (1929). 

“ Bank of Cashton v. La Crosse County Mut. Ins. Co., 216 Wis. 513, 257 N. W. 
451 (1934). 

“Til. Rev. Stat. (Smith-Hurd 1930) c. 70, §2. 

Sheehan v. Lewis, 260 N. W. 633 (Wis. 1935). For discussion of the “no 
action” clause in Wisconsin see Campbell, “The Work of the Supreme Court for 
the August 1933 and January 1934 Terms: VIII. Negligence,” 10 Wis. L. Rev. 
78 (1934). 
™ Bartz v. Eagle Point Mut. Fire Ins. Co., 260 N. W. 469 (Wis. 1935). 
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further adjudged that under Section 202.11(2) of the statutes a no- 
tice of assessment, addressed to no one and not signed but contain- 
ing a printed name was held to be a substantial compliance with the 
statute. 

Section 202.11(2) requires the notice to state the time when pay- 
ment shall be made, which time shall not be less than 30 days nor 
more than 60 days from the date of notice. The notice was dated 
October Ist and stated that on or before December Ist all policies 
were void unless the assessments were paid. It was urged that the 
notice was insufficient for the reason that it extended the date of 
payment one day beyond the statutory period. The court held that 
the 30 day period was for the benefit of the insured and the 60 day 
period for the benefit of the company and that these provisions were 
directory. But the court did not rely on this holding squarely, but 
determined that what the notice really meant was that on December 
Ist all policies would be forfeited unless the premiums had been paid 
within 60 days from the date of notice.5? 


H. KNOWLEDGE oF AGENT IMPUTED TO PRINCIPAL 


Plaintiff informed defendant’s agent of a previous illness. The 
agent told him not to mention it as it would delay procuring the 
policy. In reliance thereon plaintiff answered that he had not con- 
sulted a physician in the last 5 years for any illness. Section 
203.13(1) of the statutes provides that the knowledge of the agent 
at the time of the application is the knowledge of the company. Ob- 
viously, it was held that the company had constructive knowledge 
of the illness.5* This is the general rule in other jurisdictions,®* but 
where the answer written is the result of a conspiracy between in- 
sured and agent to defraud the insurance company, it has been held 
that the knowledge will not be imputed.*> However, the court in 
the principal case decided there was no evidence of collusion. De- 
fendant’s attorney in the Bartz case,®* relied on the Kline case.5* 
There plaintiff told the agent of defendant that a sale of the prem- 
ises was made to him. The Kline case did not apply, the court 
pointed out, because the agent was not informed of the true state 
of the title. 








® Ibid. 
® Kline v. Washington Nat. Ins. Co., 258 N. W. 370 (Wis. 1935). 
“14 R. C. L. 1167. 
"14 R. C, L. 1167; Hanf. v. Northwestern Masonic Aid Ass’n., 76 Wis. 450, 
45 N. W. 315 (1890). 
* Bartz v. Eagle Point Mut. Fire Ins. Co., 260 N. W. 469 (Wis. 1935). 
* Kline v. Wash. Nat. Ins. Co., 258 N. W. 370 (Wis. 1935). 
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I. REFORMATION AND ESTOPPEL 


In Wisconsin Auto Racing Association v. Home Insurance Co.,* 
through a bilateral mistake a policy insuring plaintiff against loss of 
income because of rain, instead of one insuring against loss of ex- 
penses, was issued. The court reformed the policy, even though the 
contract as reformed was not usually written by insurance com- 
panies. But here there was no conjecture about what the plaintiff 
wanted as it was fully stated in the application, and in the absence 
of any law interfering, the insurance company may make such con- 
tracts with relation to rain insurance as it chooses. 

In another case a compensation carrier was not estopped to claim 
that the deceased was not an employee, in the absence of any proof 
that the premiums charged by the carrier were partly based on wages 
paid to the deceased.*® 


VIII. 
MORTGAGES AND REAL ESTATE 


Myron STEVENS 


The real estate mortgage decisions do not establish any prin- 
ciples of first impression, but they do make several important appli- 
cations of rules established in comparatively recent leading cases. 
These decisions are herein grouped as to: possession, value, and 
agreements made in lieu of foreclosure. 


A. Possession 


In First Wisconsin Trust Company v. Adams, the trust deed in 
foreclosure pledged the rents and profits, gave the mortgagors the 
enjoyment and income of the premises until default, and provided 
that on the commencement of foreclosure the court might appoint a 
receiver to collect the rents, issues and profits. The appeal was taken 
from an order directing the mortgagors to account for rent collected 
by them between the date of the commencement of the action and 
the appointment of the receiver some time later, the plaintiff having 
demanded the rents at the time of the commencement of the action 
and a show cause order having restrained the defendant from using 
such rents for any other purpose than on account of the premises. 





* 216 Wis. 321, 257 N. W. 7 (1934). 
” Gomber v. Ind. Commission, 261 N. W. 409 (Wis. 1935). 
*261 N. W. 16 (Wis. 1935). 
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Enough income kad tticretofofe been: collected’ from the premises to 
pay these rents bat that ihe same ‘had betn applied for other pur- 
poses. erm et pee 

The Supreme Court*held that the’ request for the restraining 
order was equivalent.to 2 demand for nassession, that from the time 
of such demand, -the right’ of the ndrtgazor was.limited by the pro- 
visions of the contract relating to default and that the mortgagor 
should in all respects be deemed a receiver liable for an accounting 
for the rent collected. The court further stated that the right to 
rents and profits, when they have been pledged, is in the mortgagee 
after commencement of foreclosure. 

The court stated that Grether v. Nick,? was cited in support of 
the mortgagor’s position that the right to rents and profits continues 
in the mortgagor until a receiver has been appointed and has taken 
possession, apparently being that portion of the Grether opinion ap- 
pearing on page 513 of the Wisconsin Reports. This contention 
was answered by quoting the next following portion of the Grether 
opinion to the effect that a pledge of rents and profits vests in the 
mortgagee a right which equity will recognize and which can only 
be enforced by the appointment of a receiver under circumstances 
justifying such procedure. Elsewhere in the Grether opinion is the 
further statement that upon the application of the mortgagee, the 
court may appoint a receiver to take possession of the premises to 
prevent waste and to collect rents and profits. 

In the First Wisconsin case, the only waste that had been com- 
mitted was the failure to pay taxes. Under Section 278.102 (2) 
Statutes of 1933 (Repealed by Chapter 319, Laws of 1935), the 
failure to pay taxes in and of itself did not constitute ground for 
the appointment of a receiver, but the court was permitted to ap- 
point a receiver in its discretion. The court in the First Wisconsin 
case in its discretion may have made the appointment on the theory 
of preventing future waste by reason of non-application of future 
income toward the payment of taxes. 

Thus there was ample precedent in the Grether case and under 
the statutes to support the conclusion of the First Wisconsin case 
without it being said that this decision further reflects a liberalizing 
trend in the appointment of receivers, a trend indicated in several 
receivership cases subsequent to the Grether case, but prior to the 
two terms of court here under consideration. In spite of this prece- 
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dent, however, the J’irst Viscensin case does ‘place considerable re- 
liance upon the pledge of the rents and profits and the agreement 
for possession in the trust deed and it. wovld seem that the appoint- 
ment to an extent is made a matter of ccniract rather than solely a 
matter of equitable, discretiqn, for. waste committed, 

Express recognition. is. made of -the status of:a “mortgagee in 
possession” in Franzen v. G. R. Kinney Company.* It is there held 
that under a mortgage pledging rents and profits, a mortgagor is 
entitled to such rents until a mortgagee takes possession, either by 
a surrender of possession by the mortgagor or by the commencement 
of foreclosure proceedings and the appointment of a receiver. The 
court holds that as to a mortgagee in possession, the mortgagor has 
no right to amend an existing lease without the consent of such 
mortgagee. 


B. VALUE 


The Suring Bank case® has twice received close scrutiny of the 
court. 

The first occasion was in Kremer v. Rule.® The appeal was from 
a refusal of the trial court to confirm a sale and the Supreme Court 
in the opinion clarified the definition of minimum or upset price and 
fair value as used in the Suring case. 

In considering fair value, the court first explained that market 
value as used in the Suring case was not therein used in its ordinary 
sense with a willing buyer and a willing seller, but rather as meaning 
the real value of the premises. Market value could not be given 
its ordinary meaning, there being of necessity a forced sale, and con- 
sequently, the element of a willingness to sell must be absent. Real 
value was defined as the price which one willing and able to buy 
would reasonably pay, not at any remote time, but at the present 
time. Though the Suring case spoke of fair value and the Kremer 
case defines real value, presumably the two are intended to be syn- 
onymous and to define that amount which the mortgagee must credit 
on his judgment if he wishes an immediate confirmation without a 
resale. 

Concerning the minimum or upset price, the court states that 
this price must have some relation to the value of the security at 
the time of the sale as distinguished from some remote time but does 
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not designate whether it means market value as ordinarily under- 
stood or real value as already defined; though it does state that the 
upset price and real value of the security may be substantially the 
same, especially as to an ordinary farm or small property and that 
it may even be less than the mortgage debt in larger properties. 

In the Kremer case, the amount due on the mortgage was $13,205 
with a number of years interest in default. There was on hand in a 
receivership account, representing proceeds from ore removed from 
the premises during foreclosure and subject to the lien of the mort- 
gage, the sum of $3,642. The plaintiff had bid $10,000, moved for 
confirmation and an order directing payment to him of the balance 
of the fund in the receivership and also waived any deficiency judg- 
ment. The trial court set the value of the premises at $13,325 rep- 
resenting $65 an acre. The Supreme Court says that the reason for 
this was to leave a balance in the receivership account for the benefit 
of the mortgagee. The opinion does not show whether any other 
evidence of value was offered than that offered by the mortgagors 
of the market value during the years 1910 to 1914. The court does 
state, however, that were was no attempt on the part of the mort- 
gagee to make a low bid and secure a deficiency judgment as was 
the situation in the Suring case and also that there was no proof to 
show than any greater advantage could be obtained through a second 
sale. Thereupon the court confirmed the sale at such bid and directed 
the payment of the balance of the receivership fund to the plaintiff. 

It would seem quite significant that the court did not find it ne- 
cessary to determine either an upset price or the real or fair value 
of the premises. This was apparently on the theory that no defici- 
ency was asked for. If this is true, it would then seem that the 
case is authority for the proposition that if a mortgagee waives all 
claim to a deficiency, he may bid the property for any price that he 
wants, irrespective of value and have the sale confirmed. The court 
has not, however, stated this to be the law. 

The next discussion of value is in Weimer v. Uthus." In the 
Weimer case, the Suring case is further qualified, the court stating 
that the Suring case did not hold that the court had plenary power 
to fix a price and compel a mortgagee to accept payment at that 
price, but rather that the court’s power is limited to securing justice 
in a particular case and to preventing an unconscionable, inequitable 
and shocking result. 
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According to the statement of facts, the lower court set the upset 
price at $3,750; the mortgagee bid $2,500; the lower court confirmed 
the sale without a resale and allowed a deficiency for the debt over 
$3,750. From this the mortgagee appealed. 

After referring to Section 278.04 of the statutes, which allows 
the inclusion of a claim for deficiency in a mortgage foreclosure 
action, the Supreme Court states that the power to limit a right 
given by statute should be exercised with circumspection. It does 
not appear that there were no bidders because of the existing 
emergency, two years having elapsed since the Swuring case, but 
rather that bidders are not willing to pay what the court thinks they 
should. The court does not make clear whether evidence of this 
fact was offered or whether it is taking judicial notice of such fact. 

The mortgagee’s bid was at $65 an acre; the upset price was $75 
an acre. The Supreme Court stated that the differential between the 
present value of the premises and the price bid indicated a disagree- 
ment as to present value and was not a circumstance which shocked 
the conscience of the chancellor, and accordingly. ordered confirma- 
tion and deficiency computed on the bid of $2,500. 

The court, in the Kremer case, having so carefully differentiated 
between minimum or upset price, being the price which must be bid 
or a resale ordered, and fair or real value, being the amount which 
must be credited as a condition of immediate confirmation, the 
Weimer case represents a decided change, first, to now speak of 
present value without any definition thereof and second, to confirm 
without a resale, a bid which was over ten per cent short of the upset 
price and with no determination that the upset price as set by the 
trial court was erroneous. We have then a further rule allowing 
confirmation for less than the upset price and a deficiency computed 
thereon without the necessity of a resale, a rule of approximation 
based on the undefined present value, rather than a rule of thumb 
on an upset price and fair or real value. An arbitrary compliance 
with the Kremer case may seem severe but it also seems advisable 
to define present value more explicitly. 

While on the subject of value, a brief digression from the deci- 
sions to the new moratorium legislation seems proper.® 

By Section 281.206, the court is specifically authorized to order 
a resale or to make such further orders as may be just and equitable 
if it appears that the sale price is unreasonably and unfairly inade- 
quate, or that justice otherwise has not been done. 
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On the motion for confirmation, if the evidence is insufficient to 
establish a fair and reasonable market or rental value, the court shall 
receive any competent evidence, including that intending to establish 
the actual value of the property “for the purpose or purposes for 
which said property is or can be used,” and shall receive any evi- 
dence tending to show to what extent, if any, the property has de- 
creased in actual or market value by reason of the economic condi- 
tions existing at the time of or prior to such sale. 

Still more problems concerning value are introduced by this stat- 
ute. Is market value used in its ordinary sense or in its restricted 
sense as defined in the Kremer case? Are market and rental yalues 
the same or will “sufficient” evidence to establish either preclude the 
necessity of the court considering other evidence? If additional evi- 
dence is to be introduced, is a differentiation to be made between 
competent evidence as to present actual value and any evidence, 
whether competent or not, as to actual or market value at some re- 
mote time? And how is actual value differentiated from present, 
fair or real value? Then after all of this evidence has been received, 
what is the court to do about it; has there been any change made in 
the rules of confirmation as set forth in the Kremer and Weimer 
cases ? 

That the attack on value in these cases is directed to the con- 
firmation of the sale rather than the entry of a deficiency judgment 
is shown in Big Bay Reality Company v. Rosenberg.® This was 
an action for a specific performance of a land contract. The court 
confirmed the sale and entered deficiency judgment. The appeal 
was taken from the entry of the deficiency judgment and not the 
confirmation of the sale. The court stated that the consequence of 
confirmation must follow and accordingly a deficiency judgment 
computed thereon was proper. 


C. AGREEMENTS MADE IN LIEU OF FORECLOSURE 


The five elements necessary to support a conveyance from a 
mortgagor to a mortgagee were clearly defined in Paul v. Smith.’ 
The principles therein established have been twice applied and once 
differentiated. 

In Connor v. Connor," the corollary of the requirement that the 
mortgage be satisfied was logically applied. In the Connor case, a 
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mortgagor conveyed property to a mortgagee, claimed by the mort- 
gagor to be worth $12,000, in satisfaction of a $6,000 mortgage. In 
an action to have the conveyance set aside under the rules of Paul v. 
Smith, the mortgagor maintained that, notwithstanding the inade- 
quacy of the consideration, there was no debt in existence, the same 
having been satisfied at the time the conveyance was made. The 
court held that if there was no debt, then the conveyance could not 
stand as the security and the deed must stand. 

Shortly following the Connor decision, the court decided the 
case of Osipowicz v. Furland.’* In this case, the mortgagor, being 
in default, approached his mortgagee for an extension. The parties 
agreed to extend the maturities of the debt, to make payment di- 
rectly to the mortgagee at six per cent rather than six and one-half 
per cent, thus saving the mortgagor one half per cent interest which 
formerly had been retained by the company which had supervised 
the mortgage. It was further agreed that the amortized principal 
payments should be made monthly rather than semi-annually to 
meet the mortgagor’s convenience. The mortgagee preferred to have 
his security in the form of a land contract, so, as part of the trans- 
action, the mortgagor conveyed the premises to the mortgagee, the 
latter satisfied his mortgage and the parties entered into a land con- 
tract on the agreed terms, the purchase price being the amount due 
under the mortgage. The debt was $9,700; the premises were as- 
sessed at $13,800 which was accepted as their value. 

On the foreclosure later brought by the obligee, the obligor as- 
serted that in fact the conveyance and land contract were only given 
as additional security and that he was in fact mortgagor. 

The Supreme Court sustained this position, stating that the debt 
was inadequate for an absolute conveyance and since such element, 
as required in Paul v. Smith, was absent, the conveyance was in- 
valid. The court further stated that in substance there was no ma- 
terial change as to the debt, the subjection of the lot as security, the 
right as to possession and the right to a clear title on payment of 
the debt remained the same so that in substance it was but a convey- 
ance by way of security. 

The obligee claimed that since the mortgage had been and re- 
mained satisfied without a tender or offer to reinstate the same, the 
conveyance could not stand as security but must be construed as a 
deed under the rule of the Connor case. He further argued that 
there was some consideration for the transaction in that the time of 
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payment had been extended and that it was adequate notwithstand- 
ing the disparity in the relation of the debt to value because, as the 
court stated, the status of the parties was not materially changed. 
The greatest change would rest in the redemption periods in fore- 
closure. The period of redemption under a mortgage is set by 
law and in a land contract it is a reasonable time as determined by 
the court. To say that there is anything inadequate as to the land 
contract redemption period, would be to assert that the reasonable 
redemption period set by the court was unreasonable, and it would 
seem the requirements of Paul v. Smith have been met. 

In Waukesha National Bank v. Dewey, a refinancing agree- 
ment in lieu of foreclosure was sustained and held not to be gov- 
erned by Paul v. Smith. After foreclosure had been started, the 
parties agreed to a public sale being held within a year of the com- 
mencement of the action if the mortgagor could not prior to that 
time effect a private sale of the premises. The parties also agreed 
upon an upset price in event of sale and the mortgagor delivered a 
deed in escrow to be delivered to the purchaser at such public sale. 

The court differentiated Paul v. Smith on the ground that this 
was not a conveyance from a mortgagor to a mortgagee but rather 
that title was conveyed to a third party. This is true, but the rules 
of Paul v. Smith are fair and sound and it would seem the court 
might have extended such rules to this situation. The agreement 
might still be sustained as the mortgagor is fully protected in secur- 
ing a public sale. Especially would this be true if the mortgagee 
delivered a satisfaction of his mortgage in escrow to be delivered at 
the time of sale. 

A promise on the part of the mortgagee not to commence fore- 
closure and to cooperate with a mortgagor in the event that the lat- 
ter, during the depression, would pay taxes was held not to be a 
defense to the foreclosure in Brown v. Loewenbach.1* The court 
held that the mortgagee’s promises were as to a future conduct so 
that an estoppel did not arise and that no agreement had been made 
in view of the fact that the mortgagor had promised to do that 
which he was already bound to do. 

A very desirable addition to the statutes has been made in Sec- 
tion 281.207 (created by Chapter 319, Laws 1935). This section 
permits the court to confirm and approve compromises in foreclosure 
actions. There should be some way in which a mortgagor might 
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convey premises to a mortgagee in satisfaction of a mortgage debt 
under such circumstances that the mortgagee could be assured that 
his title is free from later attack by the mortgagor. If a mortgagor 
does desire to make such a conveyance, it will now be a simple mat- 
ter to commence a foreclosure action and then have the compromise 
confirmed by the court. The court can see that the requirements of 
Paul v. Smith have been met to fully protect the mortgagor and yet 
the wishes of the parties fulfilled. 

Among miscellaneous real estate decisions not included within 
the above classifications, the following are of interest: 

On motion for rehearing in the Hanauer case," the court main- 
tained its decision that Section 269.58, precluding actions on mort- 
gage notes without first foreclosing the mortgage, was unconstitu- 
tional. 15* Section 269.58 was repealed by Chapter 319, Laws of 
1935. 

In Haas v. Williams,!® a conveyance to husband and wife was 
held to create a joint tenancy with such clarity that extrinsic evi- 
dence as to the intent of the parties was held to be inadmissable. 

In State v. Circuit Court of Milwaukee County," it was held 
that in the foreclosure of a trust deed by a trustee, a bondholder 
was not a party to the foreclosure so as to give the court the right 
to enter an order against such bondholder on an order to show cause. 


SUPPLEMENT 


Since the writing of this summary, statutory changes have been 
made respecting certain points herein reviewed. 

By Chapter 449, Section 278.105 was amended to provide that 
no sale shall be confirmed and no judgment for deficiency rendered 
until the court is satisfied that the fair value of the premises has been 
credited to the mortgage debt, interest and costs. 

By Chapter 482, the provisions of Chapter 319 are extended to 
apply to all property; with the proviso that no extended redemption 
may be granted as to premises other than “homes” without requiring 
the payment of taxes and interest. 

By Section 4 of Chapter 482, the substance of Section 269.58, 
Statutes of 1933, precluding the bringing of actions on debts se- 
cured by mortgages without first foreclosing the same, has been re- 
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created, such provision to continue until the Governor has pro- 
claimed the end of the emergency, but in no event longer than April 
1, 1937. 

By Chapter 542, the grantee under a deed given in satisfaction 
or compromise of a mortgage or land contract is required under cer- 
tain situations to record an affidavit of the grantor giving certain 
specified information. 

By Section 2 of Chapter 542, the procedure in sheriff’s sales as 
to the down payment and delivery of sheriff’s deeds is amended. 


IX. 
NEGLIGENCE 
Ronotp A. DRECHSLER 
Rosert R. FREEMAN 


The average number of cases were presented during the period 
under consideration, though there were fewer automobile cases de- 
cided. Space limitations prohibit extensive comments upon the de- 
cisions, all of which will be touched upon. 


A. AcTIoNs 
(1) Condition Precedent to Right of Action 


The requirement of Section 330.19 (5) of the Wisconsin Stat- 
utes is a condition precedent to the right to maintain an action for 
damages in a personal injury case, and the statute is not tolled by 
failure to appoint an administrator for a tort-feasor within the two 
years, nor by Section 330.24, providing that an action be begun 
within one year after the appointment of an administrator.1 


(2) Survival of Actions 


If a tort-feasor dies before any cause of action for the tort 
arises, there is nothing to survive, and there is no cause of action 
for the tort. A cause of action for wrongful death does not accrue 
until the death of the victim.? 


(3) Action for Damages from Fright 
A husband cannot recover for the death of his wife due to phy- 
sical injury caused by fright or shock of witnessing, from a window 
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of her home, the negligent killing of her child, who was crossing 
the highway, since the wife, had she lived, could not recover.* De- 
fendant’s duty is to use ordinary care to avoid physical injury to 
those who would be put in physical peril, as the term is commonly 
understood, by conduct upon his part falling short of that standard. 
Since he owes no duty, there is no right to recover damages for 
physical injuries sustained by one out of the range of ordinary physi- 
cal peril as a result of the shock of witnessing another’s danger. 


B. RiGHTs AND LIABILITIES OF PERSONS IN CERTAIN 
RELATIONSHIPS 


(1) Host-Guest Automobile Cases 


The rule that assumption of risk is immaterial if the negligence 
involved was not a contributing cause of the injuries is stated in 
Patterson v. Phillips* and Monsos v. Euler.® In the Patterson case, 
it was held that to assume the risk of the host’s high rate of speed 
by not protesting, the speed must have persisted long enough to call 
for a protest. The Monsos case was distinguished from Knipfer v. 
Shaw,® on the ground that there was no causal connection between 
the weather conditions and the accident. The host had seen the 
truck in ample time. The accident was caused by his sudden appli- 
cation of the brakes, by reason of his failure to conscientiously exer- 
cise such skill, experience, and judgment as he had, and not because 
of lack of such skill, experience, and judgment. The Knipfer case 
was further distinguished in Bruins v. Brandon Canning Co.,” on 
the ground that the guest was not required to foresee that a wagon 
would be parked in violation of law, and it was, therefore, not a 
risk which she assumed by undertaking the journey with her hus- 
band, on a rainy night, and in continuing the journey. 


(2) Landlord and Tenant 


The owner of an apartment house is not liable, under the safe 
place or public building statute, to a person residing with the lessee 
of an apartment who was injured in a place not used by the public 
nor by the tenants in common, since by entering a boiler room, which 
she mistook for the locker room, she was a “trespasser”.® 
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C. NEGLIGENCE 
(1) Automobiles 
(a) Pedestrians—Children and Adults 


Instructions and special verdict questions as to the care of an 
automobile driver, where children are concerned, were considered in 
Hofman v. Regling.® 

A boy, aged 7 years, 10 months, in Mueller v. O’Leary,’® was 
struck while crossing a city street. He saw the automobile 170 feet 
away, when he started to cross, but he made no second observation. 
Whether he was guilty of negligence was held for the jury, which 
had found for him. The question in such cases is whether or not 
he, under the circumstances, exercised that degree of care that is 
ordinarily exercised by a child of the same age, capacity, discretion, 
knowledge and experience, under the same or similar circumstances. 
The failure to make a second observation cannot be said, as it might 
in the case of an adult, to be a failure to do what an ordinarily pru- 
dent person would do under the same or similar circumstances. 

The rule that a pedestrian, before crossing a busy city street, 
should, in the exercise of ordinary care, be required after leaving 
the curb, to make observations as to approaching traffic from the 
left, was held inapplicable where she made an observation just before 
entering the street, at a point outside of a cross-walk, and observed 
that the traffic light was red and cars were stopped.11 Her negli- 
gence in respect to looking for traffic approaching from her left, 
after leaving the sidewalk, was for the jury. 


(b) Intersections—Right of Way and Lookout 


Because the right of way of a motorist approaching from the 
right is forfeited by his excessive speed, it is not given to a motorist 
approaching from the left, if both were approaching and entering 
the intersection at the same time. In such situation, neither has the 
right of way as a matter of law.!? 


Causal connection was held to exist, as a matter of law, between 
plaintiff driver’s negligence and the collision, where he looked east 
and west, after entering the intersection, but saw no approaching 
automobile, his guest having seen the truck approaching before the 
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host entered the intersection, and motorists following the truck hav- 
ing seen plaintiff’s car before it entered.’ 


(c) Parking or Leaving Vehicle upon Highway 


One who leaves his automobile standing upon the concrete por- 
tion of a highway, when he could readily have moved it off the con- 
crete on to a 6 foot shoulder violates Section 85.19 (1) of the Wis- 
consin Statutes.'* The purpose of the statute is to keep a highway 
free from the obstruction of standing vehicles. 

The operator of a highway grader, in permitting it to stand on 
the left hand side of the traveled portion of the roadway while 
changing scarifier teeth, requiring 10 to 15 minutes, when it was 
practical to move it off the roadway, was negligent as a matter of 
law, and his negligence was a contributing cause of his injuries, 
when the grader was struck by a truck.1* Under Section 85.19 (12), 
the grader could be operated on the left side of the road, but as it 
was stopped, Section 85.19 (1), under the facts, was held appli- 
cable. 


(d) Obscured Vision—Stopping in Range of Lights 


The rule of Lauson v. Fond du Lac," is still the law in the ab- 
sence of a situation in which the phenomena of camouflage may be 
applied, as was the situation in Mann v. Reliable Transit Co." In 
this case, the court clarified its holding in Colby Cheese Box Co. v. 
Dallendorfer.® When one’s vision is completely obscured, his duty 
is to slow down or even stop until the cause of the obscured vision 
is at least in part removed. One should, in the exercise of ordinary 
care drive, in the nighttime, at such a rate of speed that the auto- 
mobile can be stopped within the range of his lights, unless the ob- 
ject in question could not be distinguished, though within the range 
of his lights, because of its invisibility to one in the exercise of 
ordinary care as to lookout. 


(e) Turning 


The statute relating to the making of right turns, Section 
85.17 (1), is inapplicable where the colliding cars are proceeding in 
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the same direction and in substantially the same line of travel.’® The 
purpose of the statute is to protect those in the right lane from sud- 
den turns to the right by travelers in the left lane. 


(f) Emergency Doctrine 


The emergency doctrine rule was applied in Mauerman v. 
Dixon. The driver’s misconduct, if any, was in getting into the 
position of danger, not in willful failure to exercise skill to get out 
of it. After one negligently gets into a position of imminent danger, 
which proximately causes injury, the skill to avoid injury is imma- 
terial. 


(2) Charities 


A charitable hospital is not liable for the negligence of its em- 
ployees in the care and treatment of patients, nor is it liable, to an 
injured patient, for its managing agent’s negligence in selecting in- 
competent employees.24_ The rules of Morrison v. Henke,?* and of 
Bachman v. Y.W.C.A.,* were properly extended in this case for 
there is no sound distinction between the negligence in both in- 
stances. 


(3) Liability of Municipal Corporations for Injuries 


A city is not liable to one injured by slipping upon a glary un- 
even sidewalk surface which was caused wholly by natural condi- 
tions.** A municipality, while acting in a governmental capacity or 
while performing a governmental function, as the maintenance of 
highways, is not liable for the negligence of its agents, officers or 
servants, although the latter may be liable to the party injured; so 
decided in Crowley v. Clark County,” involving the operation of a 
motor-powered road grader at night. 


(4) Recovery of Compromise Payment 


In Grand Trunk Western R. Co. v. Lahiff,?® where the operator 
of a car ferry was permitted to recover money paid to the widow 
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of an employee, the court held that care and diligence to ascertain 
the facts on the part of the one making the payment is not an essen- 
tial element of his right to recover the payment, if, in fact, it was 
made upon a mistaken understanding of the facts. 


(5) Setting Aside Release 


The rule that misrepresentations of matters of law may be the 
basis for rescission if made by one who has superior means of in- 
formation and professes a knowledge of the law, to one who is ig- 
norant and not informed, was followed and extended in Madison 
Trust Co. v. Helleckson,”" in which the automobile insurer’s agent, 
an attorney, was found to have falsely represented to the parents, 
who were advised by their own attorney, of a child killed by an auto- 
mobile, that the case was one of no liability, and that an action 
would be useless. Although the rule, as applied to this case may be 
sound, it leaves little to be said for the future effectiveness of re- 
leases. 


(6) Liability under Safe Place or Public Building Statute 


The statute does not apply to owners of a building unless they 
have actual or constructive notice of the maintenance that renders 
the place of work unsafe, and it does not impose upon them acts 
impossible of performance or the discovery of latent defects in ma- 
chines or appliances placed in the building by contractors or ten- 
ants.2* The duty of a public building owner to maintain it in a safe 
condition extends only to such parts as are used by the public or by 
tenants in common, and not towards trespassers in portions not so 
used.”® 


(7) Railroad Cases 


A railroad company owes no duty to its flagman employee, hired 
to protect the crossing, to maintain a lookout for him, or to stop its 
locomotive, unless and until it discovers him in a position of immi- 
nent danger.*° 

The presumption that the driver, killed when his wagon was 
struck by a train at a crossing, exercised ordinary care for his safe- 





"216 Wis. 443, 257 N. W. 691 (1934). 

* Kaczmarski v. F. Rosenberg Elevator Co., 216 Wis. 553, 257 N. W. 598 
(1934). 

* Grossenbach v. Devonshire Realty Co., 261 N. W. 742 (Wis. 1935). 

* Dretzka v. C. & N. W. R. Co., 216 Wis. 111, 256 N. W. 703 (1934); Lind 
v. C. M. St. P. & P. R. Co., 216 Wis. 405, 256 N. W. 705 (1934). 
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ty, ceases when credible evidence permits a contrary inference, as 
that to the effect that he did not look or listen before driving upon 
the tracks.34 


D. ContTrisuTtory NEGLIGENCE 


The rule that the violation of a safety statute is negligence and 
bars or diminishes recovery if it is a proximate cause of the injury, 
was followed in Langdon v. West Allis** (fastening a guy-wire so 
as to obstruct street) ; Kassela v. Hoseth*® (leaving highway grader 
to stand on roadway while changing scarifier teeth); Crowley v. 
Clark County** (operating motor-powered road grader at night) ; 
Burns v. Weyker*® (clearance lights on truck). 

Contributory negligence, as to lookout and speed in a rainstorm 
at night, was held for the jury in Mann v. Reliable Transit Co.,** 
under evidence that plaintiff slowed down when approaching a 
parked truck, which he thought was moving towards him, and that 
its bright lights prevented him from seeing the disabled truck ahead 
of him. 

A prospective passenger, approaching a railway track must make 
full use of his senses of sight and hearing at the last moment of 
opportunity before passing the line between safety and peril, and if 
he does not do so before stepping on the track he cannot recover 
(before comparative negligence statute) although the motorman was 
also negligent.37 


E. IMputeD NEGLIGENCE 


The negligence of the wife’s agent which bars her action for 
injuries, bars the husband’s action for loss of her services and medi- 
cal expenses.** In Paine v. C. & N. W. R. Co.,3® where husband and 
wife, the joint owners of the automobile in which they were riding, 
each frequently drove when the other was along, were returning 
from a card party and were killed, a joint adventure and mutual 
agency existed, which required that the negligence of the driver be 
imputed to the co-owner, following the rule of Archer v. C. M. St. 





“Finkelstein v. C. & N. W. R. Co., 259 N. W. 254 (Wis. 1935). 
216 Wis. 325, 257 N. W. 8 (1934). 

8 258 N. W. 340 (Wis. 1935). 

* 261 N. W. 221 (Wis. 1935). 

* 261 N. W. 244 (Wis. 1935). 

259 N. W. 415 (Wis. 1935). 

7 Peters v. M. E. R. & L. Co., 259 N. W. 724 (Wis. 1935). 

* Stuart v. Winnie, 258 N. W. 611 (Wis. 1935). 

*° 258 N. W. 846 (Wis. 1935). 
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P. & P. R. Co. Neither agency, partnership, nor joint adventure 
existed, so as to impute a son-in-law’s negligence to his father-in-law 
in an action by a third party for injuries from the former’s negli- 
gence, in Schleicker v. Krier,*! in which the son-in-law used the car 
with his father-in-law’s consent to get groceries to be used to feed 
the latter, boarding with him, and helpers who were harvesting a 
crop which the father-in-law retained for his own use when he 
rented the farm to the son-in-law under a share arrangement. 


F. ProxiMATE CAUSE 


Failure to provide clearance lights on a truck was not a cause of 
a collision where the driver of the approaching automobile saw the 
rack before he saw the lights of the truck, and so had the warning 
desired by the statute.** If the negligence was not a contributing 
cause of the injuries, assumption of risk thereof by a guest is imma- 
terial.*® In Langdon v. West Allis,** it was held that where plaintiff 
negligently created the obstruction that gave rise to the accident, he 
cannot isolate such negligence from his act in stationing himself upon 
the structure; that the condition which he created persisted down to 
the time of the accident, and was a cause of it, as a matter of law. 
The rule of Anger v. Al G. Barnes Amuse. Co.,*° was properly fol- 
lowed. 


G. CoMPARATIVE NEGLIGENCE 


The court in Peters v. M. E. R. & L. Co.* held that the statute 
relating to comparative negligence is not applicable to an action for 
injuries sustained prior to its enactment, following the rule previ- 
ously laid down. 

In all but exceptional cases, the comparison of negligence is for 
the jury. The rule, established in previous cases, was applied in 
Doepke v. Reimer,’ and in Stuart v. Winnie.*® In the Doepke case 
the comparison was between the pedestrian’s negligence in crossing 
a city street at a place other than a cross-walk and the defendant’s 





“215 Wis. 509, 255 N. W. 67 (1934). 

“261 N. W. 413 (Wis. 1935). 

“ Burns v. Weyker, 261 N. W. 244 (Wis. 1935). 

“Patterson v. Phillips, 216 Wis. 165, 256 N. W. 624 (1934); Monsos v. 
Euler, 216 Wis. 133, 256 N. W. 630 (1934). 

“216 Wis. 325, 257 N. W. 8 (1934). 

“183 Wis. 272, 197 N. W. 707 (1924). 

“250 N. W. 724 (Wis. 1935). 

“258 N. W. 345 (Wis. 1935). 
“258 N. W. 611 (Wis. 1935). 
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negligence in lookout and control. In the Stuart case, an action by 
husband and wife for injuries to the latter while riding in an auto- 
mobile driven by their son, it was held that the evidence sustained 
the jury’s verdict that of the total negligence, 50% was the son’s; 
40% the defendant’s; and 10% the wife’s. Since the son was her 
agent, his 50% was chargeable to her, and barred recovery by both 
husband and wife. 


7% 
PLEADING, PRACTICE AND PROCEDURE 
W. T. Doar 


Pleading is not a shotgun recital of facts; the complaint is a 
plain and concise statement of the ultimate facts constituting the 
cause of action.’ Practice is not a tricky method of getting the other 
fellow out of court; it is rather the law which regulates the formal 
steps in the determination of a legal controversy. Procedure is not 
a means of stalling, staying or delaying an action, but rather the 
orderly method to be followed to bring it to a judicial termination. 

The law relating to pleading, practice and procedure is aimed at 
expediting the trial of an action. This is sometimes not fully ap- 
preciated. 

The Supreme Court of Wisconsin from September, 1934, to 
June, 1935, has on several occasions given effect to these principles. 
In Waube v. Warrington,? the very interesting proposition of wheth- 
er the husband could recover for the death of the wife under the 
wrongful death statute where the complaint alleged “that as a direct 
and proximate result of said negligence on the part of said defend- 
ants, and the resultant injury to and untimely death of said child, 
Delores Waube caused as aforesaid . . . while the wife was in a frail 
state of health and prostrated through fright, shock and excessive 
sudden emotional disturbances, which caused her death,” was dis- 
posed of in the Supreme Court adversely to the plaintiff on a gen- 
eral demurrer, the court holding that the plaintiff was not entitled to 
recover damages for nervous shock caused by negligence without 
actual impact. 

In M. Carpenter Baking Company et al. v. Department of Agri- 
culture & Markets et al.,3 the Supreme Court determined on demur- 





*Wis. Stat. (1933) §263.03 (2). 
*258 N. W. 497 (Wis. 1935). 
*257 N. W. 606 (Wis. 1934). 
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rer that wrapping bread in form of loaves, whether sliced or un- 
sliced, must comply with statutes regulating weight of loaves of 
bread sold, and bread sold in wrappers is not within the statute ap- 
plicable to food in “package form”. 

In this case, the trial court was of the view that the allegation of 
the complaint that “plaintiffs found it necessary for sanitary and 
other reasons to wrap the loaves of bread so that thereafter bread 
was sold by them in package form as defined by Section 352.08” 
and this allegation being admitted by the demurrer, the court was 
foreclosed from inquiring whether or not an article of bread which 
was wrapped became a package as that term is defined in Section 
352.08. The Supreme Court held that if the allegation be one of 
fact the court is concluded; if it be one of law, it is not. Citing 
Weyauwega v. Industrial Comm.,* the court quoted: “Where the 
conclusion describes a legal status or condition, it is ordinarily de- 
nominated a conclusion of law. Whether a finding is an ultimate 
fact or a conclusion of law depends on whether it is reached by 
natural reasoning or by the application of fixed rules of law.” Ac- 
cordingly, the court applied this test to the pleading before it, and 
determined the issue on demurrer adversely to the plaintiffs. 

The issue raised by a demurrer in the foregoing cases determined 
the controversy speedily and effectively. In Sullivan v. Baker,5 
plaintiff sought to recover from defendant on four causes of action: 
(1) contract, (2) misrepresentation, (3) breach of implied warranty 
of authority to hire, (4) recovery for reasonable value of services 
and expenses under Section 16.01 to 16.30, Statutes of 1925. As 
to each cause of action, a demurrer was interposed. The complaint 
on the first cause of action alleged that “defendant promised to pay 
plaintiff and stated to plaintiff that she would receive her first check 
after Christmas 1926”; that, when plaintiff again requested her pay 
defendant said he was short of money, but always promised plain- 
tiff she would be paid. 

The Supreme Court said it required only a casual study of the 
complaint to discover the equivocal character of these allegations. 
While recognizing that the complaint should receive a liberal con- 
struction, the court held that in construing pleadings the rule re- 
quiring a liberal construction is not the only rule with which the 
court has to deal. The court, in effect, held that if the pleader was 
attempting to allege an express contract he would have so charged 





*180 Wis. 168, 192 N. W. 452 (1923). 
* 258 N. W. 617 (Wis. 1935). 
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and not having done so it must be assumed that there was no ex- 
press contract. All issues were disposed of by demurrer adverse to 
plaintiff. The court in this case did not decide the question whether 
the complaint is subject to demurrer where in a verified complaint 
the allegations in one count or paragraph are in point of fact incon- 
sistent with those in another paragraph. It would seem, however, 
that such a complaint would be subject to demurrer. 

The Supreme Court, therefore, has not thrown the rules of plead- 
ing into the discard. A few years ago, after the legislature passed 
the statute (Section 263.07) providing that if from complaint it ap- 
peared that the plaintiff was entitled to any measure of judicial re- 
lief the demurrer should be overruled and it was tritely stated by 
some lawyers that there was no longer such pleading as a demurrer 
for insufficiency, but a review of the decisions of the Supreme Court 
within the past year indicates clearly that our court still recognizes 
this as an effective way of determining controversies where the facts 
fully appear from the pleadings. 

It is interesting to note, however, that in Direct Service Oil Com- 
pany v. Wisconsin Ice & Coal Company,® there was a motion for 
judgment dismissing the complaint and for judgment for defendant 
on its counterclaim. The trial court denied the motion and there 
was an appeal to the Supreme Court. The Supreme Court held that 
defendant’s motion, even if considered a motion to dismiss the com- 
plaint, was obviously not based upon one of the statutory grounds 
of demurrer and could not be regarded as a demurrer to the com- 
plaint, but was merely a motion for judgment on the pleadings and 
not appealable. On the other hand, in Fleischmann et al. v. Reyn- 
olds,’ the Supreme Court held that a motion to strike an entire an- 
swer as frivolous should be treated as a demurrer to the answer on 
the ground that it does not state facts sufficient to constitute a de- 
fense. In Slama v. Dehmel,’ there was an appeal from an order 
striking an answer as sham. The Supreme Court considered the 
appeal and treated the motion as a challenge to the sufficiency of the 
answer and held that an order granting such a motion may be re- 
viewed by the Supreme Court on the ground that it is in effect an 
order sustaining a demurrer. In First Wisconsin National Bank v. 
Carpenter,® an order overruling plaintiff's motion to strike an an- 
swer as frivolous was held not appealable because it did not ex- 





*261 N. W. 215 (Wis. 1935). 

*216 Wis. 117, 256 N. W. 778 (1934). 
*216 Wis. 224, 257 N. W. 163 (1934). 
°259 N. W. 836 (Wis. 1935). 
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pressly appear upon the fact of the motion that it was based on one 
of the statutory grounds for demurrer. 

It would seem that in a case where there is a complaint, an an- 
swer, a counterclaim and a reply, which is followed by a motion for 
judgment on the pleadings that this motion should search the record 
as a demurrer? and be tantamount to challenging the sufficiency of 
the complaint, the answer, the counterclaim and the reply, and a 
decision on the issue of law thus raised be appealable so as to effec- 
tually determine speedily the issue made by the pleadings. A liberal 
construction of the appeal statute would permit this. Where the 
whole record is before the court on a motion for judgment on the 
pleadings it should make no difference that it does not appear ex- 
pressly upon the face of the motion or order that the motion or order 
is based on one of the statutory grounds for demurrer, if in fact the 
motion challenges the pleadings on a statutory ground for a demur- 
rer, such as insufficiency. 

It is interesting to note that a large number of cases that have 
arisen during the past year on demurrers and other practice motions 
come from Milwaukee County. This, no doubt, arises from the con- 
gested condition of their civil calendars and an effort on the part of 
some attorneys to bring about an expeditious determination of litiga- 
tion. 

In Van De Yacht v. Town of Holland," the court held that there 
was a distinction between a complaint which defectively states a good 
cause of action and one which states no cause of action at all. In the 
first situation, while the complaint as it stands may be so defective 
by reason of its omissions as to be subject to a general demurrer, it 
may be cured by the admission, without opposition, of evidence sup- 
plying the defects. In the other situation, the defect in the complaint 
is not the result of the mere omission of an essential allegation but a 
complete failure to state any cause of action at all. In the latter 
situation, the complaint is incapable of amendment. 

Some interesting questions have been passed on by the Supreme 
Court during this period on the Statute of Limitations. In Murphy 
v. Burns, the court again points out the distinction between cases 
where “after the accrual of a cause of action, the party against whom 
the cause of action exists shall depart from and reside out of this 
state,” and cases where, when a cause of action accrues, “the party 





* Meyer v. Reif, 258 N. W. 391 (Wis. 1935). 
* 259 N. W. 604 (Wis. 1935). 
216 Wis. 248, 257 N. W. 137 (1934). 
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against whom it accrues shall be out of the state.” This is in line 
with former holdings of the court. 

A review of the cases during the past year on pleadings, practice 
and procedure indicates that the Supreme Court recognizes the value, 
efficiency and need of adhering to the law of pleading, practice and 
procedure. This adherence aids in the administration of justice. 

On June 24, 1935, certain rules of pleading, practice and pro- 
cedure were adopted by the Supreme Court which take effect Janu- 
ary 1, 1936, and which affect the following sections of the Statutes: 
260.18, 262.12, 263.17, 263.23, 263.41, 263.42, 263.45, 269.03, 
269.04, 269.11, 269.24, 269.28, 269.32, 269.33, 269.34, 269.38, 
270.27, 270.28, 270.29, 270.32, 270.33, 270.54, 270.58, 300.07, 
327.24. The context may be obtained from the Clerk of the Supreme 
Court. 


XI. 
PROBATE 


Francis J. WILcox 


A. ApopTivE INHERITANCE 


The court was called upon to decide what effect Section 322.07 
of the Wisconsin Statutes had upon the right of an adopted child to 
inherit from its natural parents. In Sauer’s Estate,’ the court held 
that this statute did not deprive an adopted child of the right to in- 
herit from its natural parents. The court scrutinized the legislative 
proceedings in order to arrive at the intention of the legislature, and 
adhered to a rule of statutory construction which presumes that a 
remedial statute does not take away or impair any existing natural 
right by implication and in the absence of express language to the 
contrary. This decision gives an adopted child the right to inherit 
from two sets of parents, and seems in accord with the usual deci- 
sions under similar statutes.2_ Here there were no other children of 
the natural parents, except the adopted child. If other children had 
remained, the result might have worked some hardship on them, but 
seems clearly sound under the usual rules of law applicable. 





*216 Wis. 289, 257 N. W. 28 (1934). 

* Fisher v. Gardnier, 183 Mich. 660, 150 N. W. 358 (1915); Roberts v. 
Roberts, 160 Minn. 140, 199 N. W. 581 (1924); Sorenson v. Churchil, 51 S. D. 
113, 212 N. W. 488 (1927). 
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B. REVOCATION 


The question of when a valid will is revoked by destruction was 
passed upon by the court. In a previous case,* the court had held 
that an accidental destruction, acquiesced in by the testator, was a 
valid revocation. This rule was somewhat narrowed in Murphy's 
Estate,* where an heir had intentionally destroyed a valid will with- 
out authorization. The testator learned of this act and failed to make 
any new will. The court held that no valid revocation under Section 
238.14 had taken place, and distinguished the prior case on the 
ground that there, some change of condition had taken place and the 
destruction was accidental. Since, in these cases, the court is striving 
to arrive at the intention of the testator from the facts, it would 
seem that the distinction is a sound one, and the court is in accord 
with the usual rule in denying any valid revocation under the facts.® 


C. PRACTICE 


In several cases the court was called upon to pass on questions 
of practice with regard to the settlement of estates. The court laid 
down very strict rules with regard to the necessity of prompt and 
complete compliance with the statutory procedure outlined, and held 
that any deviation or delay in carrying out the various steps provided 
for in the statute, rendered the administrator or executor liable for 
resulting loss and could not be excused on any ground. 

In Robinson’s Will,® the court was called upon to pass upon the 
validity and effect of Chapter 335 of the Laws of 1933.7 The court 
held that the retroactive provision of that statute was invalid because 
the action of devastavit was a common law action and the statutory 
right merely declaratory; that it required a formal hearing with no- 
tice to all parties, in order for the administrator to take advantage 
of its provisions; and that no amount of acquiescence by the county 
judge in delays and violations of the statutory procedure could be a 
defense on behalf of the executor or administrator. 

In Smith’s Estate,’ the court, in dealing with the same problem, 
further held that there was no duty upon a creditor to be diligent in 
forcing action upon a claim duly filed; that Section 269.21 did not 
apply to claims in probate, and no laches or estoppel could be predi- 





* Parsons v. Balson, 129 Wis. 311, 109 N. W. 136 (1906). 
*259 N. W. 430 (Wis. 1935). 

"a Rh Cc. L.. a 297, Gaas. 

* 261 N. W. 725 (Wis. 1935). 

"Wis. Stat. (1933) $317.04. 
*261 N. W. 730 (Wis. 1935). 
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cated upon creditor’s inaction. The duty for prompt settlement rest- 
ing upon the administrator, relieved the creditor of any duty whatso- 
ever. The same general holding was used in Davis’ Estate,® to 
render an executor liable for shrinkage in value of a certificate of 
deposit which occurred during a delay of several months in the dis- 
tribution of funds. 


D. Grrt or BEQUEST 


Our court overruled a series of prior cases having to do with the 
question of a gift inter vivos of property by the creation of a joint 
tenancy. Staver’s Estate’® and Skilling’s Estate had to do with 
this problem. Here, the testator had caused to be issued certificates 
of deposit in joint tenancy some time prior to his death. No delivery 
whatsoever was made of these certificates and his will bequeathed the 
certificates to the joint tenant with the joint tenant’s knowledge. The 
court held that the joint tenancy was a valid gift under the doctrine 
of the Tweeddale case ;'* that the tenant took under the joint tenancy 
and not under the will, and that the property was not any part of 
the estate. The Dupont!* and Breitenbach** cases, holding to the 
contrary, were overruled. The Tobin'® and Voigt'® cases were dis- 
tinguished on the ground that where evidence was presented to show 
that the testator intended some result other than a gift by the crea- 
tion of a joint tenancy, the court would create a constructive trust 
to enforce the testator‘s intention, and no gift would be sustained. 


E. ACCEPTANCE AND RENUNCIATION BY ADMINISTRATOR 


In re Howy’s Estate™ presented the question of whether a bank, 
appointed executor, owing moneys to the testator, was subject to the 
rule that moneys owed by an executor automatically become assets 
in the hands of the executor upon his acceptance, regardless of sol- 
vency. The court adhered to the strict rule that such moneys do 
become assets, but, in order to avoid a harsh result by reason of the 
fact that the bank’s doors were closed at the time of the appoint- 





°259 N. W. 853 (Wis. 1935). 
*° 260 N. W. 655 (Wis. 1935). 
% 260 N. W. 660 (Wis. 1935). 
™ Tweeddale v. Tweeddale, 116 Wis. 517, 93 N. W. 440, 61 L. R. A. 509, 96 
Am. St. R. 1003 (1903). 
* Dupont v. Jonet, 165 Wis. 554, 162 N. W. 664 (1917). 
“ Breitenbach v. Schoen, 183 Wis. 587, 198 N. W. 622 (1924). 
* Tobin v. Tobin, 139 Wis. 494, 121 N. W. 144 (1909). 
** Marshall & Ilsley Bank v. Voigt, 214 Wis. 27, 252 N. W. 355 (1934). 
* 216 Wis. 94, 256 N. W. 620 (1934). 
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ment, pursuant to the proclamation of the Governor and President, 
the court invoked an old rule'® that where an executor had no inten- 
tion to accept the trust and did not intermeddle in the estate, there 
was no acceptance, even though no renunciation was made until sev- 
eral months after the executor learned of its appointment. The re- 
sult seems eminently fair in the instant case. However, the rule 
enunciated is rather broad since it, apparently, makes no limitation 
upon the length of time in which an executor may do nothing after 
learning of its appointment and still relieve itself of liability as an 
executor. In many jurisdictions statutory provisions control this 
point.!® 


F. Trusts 


A considerable number of cases involving testamentary trusts and 
their construction were decided by the court, the most important of 
which is probably Stack’s Will,2° where the court denied the county 
court the power to cut off certain remaindermen’s interests created 
by the terms of the trust even though the performance of the trust 
had become impossible. The court indulged in an exhaustive review 
of the history and purposes of testamentary trust control and re- 
iterated the sound doctrine that the purpose was solely to carry out 
the testator’s intention. It held that the court had no power to alter 
the interest of the cestui que trustent, even with their consent. If 
the performance of the trust according to the terms of the testator 
becomes impossible, the court has, under the doctrine of cy pres, the 
power to alter the terms of the trust, but not the interests of the 
cestuis. This rule seems clearly sound and in accord with general 
decisions elsewhere. 

In re Jaeger’s Will,” while containing no startling rules of law, 
is interesting on the facts because, here, the court was very liberal 
in relieving a trustee of the duty of diligence in the performance of 
the trust. The facts were that testator set up a trust for the benefit 
of disabled war veterans. The trustee was instructed to notify the 
mayor and request the formation of a committee and co-operate with 
the committee in setting up the mechanics of administering the trust. 
If nothing was done within ten years, the trust was to terminate. The 
trustee notified the mayor verbally of the trust and, upon a request 
by the mayor for further information, did not reply. The court 





* Finch v. Houghton, 19 Wis. 163 (1865). 
11 R.C.L. p. 94, §93. 

258 N. W. 324 (Wis. 1935). 
259 N. W. 842 (Wis. 1935). 
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held that the only duty was to notify the mayor and that this had 
been accomplished and that, consequently, the trustee had not 
breached the trust and it terminated by its own provisions for non- 
performance within ten years. The court mentioned the change in 
circumstances of disabled veterans since the execution of the will 
as one of the grounds of establishing such a liberal rule as to the 
trustee’s duty. 

The court found it necessary to clarify and distinguish the rule 
laid down in Newcomb v. Ingram? and Estate of Thompson® in 
Wittwer’s Estate.** Here, the will referred to an antenuptial agree- 
ment providing for a trust, and stated that if the income was insuf- 
ficient the wife might use the principal as necessary. The court held 
that this was sufficient authority to give the county court jurisdiction 
for the creation of a testamentary trust and that, consequently, the 
rules of the Jngram case as to jurisdiction and res adjudicata did not 
apply. A conversion of the trust property was accomplished by the 
method in which the executor transferred the funds to himself as 
trustee. The court adhered to the rule of the Thompson case and 
the Ingram case, that where the same person is both executor and 
trustee, with different sureties, it becomes necessary to determine 
when the conversion took place, and that if the conversion took place 
prior to the transfer of the fund to himself as trustee, the trustee’s 
sureties are not liable. However, where the conversion took place in 
the method of transfer, the court held the conversion was as trustee 
and not as executor. 

In several cases,?> the court followed previous decisions under 
Section 231.32 with regard to trust investments. In Grotenrath’s Es- 
tate,*® the court construed Section 231.34 as not retroactive and as 
requiring an order from the court before the trustee could retain 
non-trust investments in the original form. 


G. ADEMPTION 


In two cases, the court was required to distinguish between spe- 
cific and general bequests of corporate stock and decide whether such 
bequests had adeemed. In Hinner’s Will,?* the will bequeathed 225 
shares of “my stock” in the X Company. Between the date of the 





* 211 Wis. 88, 243 N. W. 209, 248 N. W. 171 (1933). 

* 212 Wis. 172, 183, 248 N. W. 167, 171 (1933). 

* 216 Wis. 432, 257 N. W. 626 (1934). 

*In re Allen’s Estate, 259 N. W. 848 (Wis. 1935); In re Peabody’s Estate, 
260 N. W. 444 (Wis. 1935) ; In re Techtonious’ Estate, 259 N. W. 260 (Wis. 1935). 
* 258 N. W. 453 (Wis. 1935). 

* 216 Wis. 294, 257 N. W. 148 (1934). 
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execution of the will and the death, a reorganization plan had been 
adopted by the company and exchange of stock taken place. The 
court held the bequest was specific and adeemable, but no ademption 
had occurred because the subject matter of the bequest was among 
the assets of the testator, though changed in form. In Blomdahl’s 
Will*® the bequest was of 100 shares of common stock in the X Com- 
pany. The testator owned such stock at the time of the making of 
the will, but not at the time of his death. The court held that this 
was a general bequest and did not adeem. Both cases are in accord 
with the general rule as to the presumptions of intention involved.”® 


H. MiIscELLANEouS CASES 


In McAskill’s Estate,®° the court held that the filing of a claim 
on a demand note was a sufficient commencement of action to render 
the maker in default and require the higher interest rate provided ; 
also that Section 324.11 does not limit a contractual agreement to 
pay fees and costs. 

In Goyk’s Estate,*4 an oral promise to convey real estate upon 
death, while void, was admissible to rebut a presumption of gratui- 
tous service and Section 313.05 was applied to exempt the adminis- 
trator from pleading the Statute of Limitations. 

In Walczak’s Estate,®* the court held that the reopening of a 
decree under Section 324.05 is purely discretionary and upheld a 
refusal to do so even though the decree was clearly erroneous where 
a delay of some eleven months had occurred after the entrance of 
the decree. 

In Blomdahl’s Wiil,* on motion to modify the mandate, the court 
summarily denied the claim that the refusal of the administrator to 
deliver stock pending appeal was such a wrongful withholding as to 
entitle the legatees to elect to take the equivalent of the stock value 
at the time the right to distribution accrued. 

In Lehman’s Estate,5* the court held Section 313.07 was not vio- 
lated by the allowance of a claim at the amount due plus the present 
value of the amount not yet due as long as the estate was given the 
right to carry out the original contract. 





* 216 Wis. 590, 257 N. W. 152 (1935). 
™28 R. C. L. p. 293, §268. 

216 Wis. 276, 257 N. W. 177 (1934). 
**216 Wis. 462, 257 N. W. 448 (1934). 
216 Wis. 465, 257 N. W. 589 (1934). 
* 216 Wis. 590, 258 N. W. 168 (1935). 
* 259 N. W. 407 (Wis. 1935). 
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In Fitton’s Will,> the court held that merger will terminate a 
trust unless a clear intent of the testator to the contrary is shown. 
Will of Hamburger,** distinguished on facts. 

In Koeffler’s Will,3* the court held an antenuptial agreement pro- 
viding for payment out of the estate is a contract enforceable against 
the estate. 

These recent decisions of the court have done much to clarify 
the rules of law and to insure the administration of estates in a 
prompt manner. None of these decisions present any new or un- 
usual deviation from general rules, but some of them, as above in- 
dicated, are matters of first impression in this jurisdiction. 


XII. 
TAXATION 
CLAIRE B. Birp 


During the period in question our Supreme Court has made some 
interesting decisions. In the main they apply well established rules 
of law to the facts, thereby clarifying the extent to which the rules 
will be applied. There seem to be no constitutional decisions of par- 
ticular moment. The validity of the litigated taxes turns not so 
much on the power of the legislature as it does on how far the stat- 
ute indicates the legislature intended to go. 

The decisions naturally fall into the three headings which follow: 


A. INcoME TAXES 
(1) Validity of Tax 


In the four cases falling under this head the contested tax was 
held valid in one case and void in three cases. 

The one case holding the tax valid is Appeal of Van Dyke.* It 
is held that Wisconsin may tax income received from bonds of its 
own municipalities, since nothing in our constitution prohibits such 
taxation. As the statute does not exempt such income, the tax is 
valid. 

This case further involved the validity of the 1931-1932 emer- 
gency tax law (Section 4, Chapter 29). The contesting taxpayer 





*259 N. W. 718 (Wis. 1935). 

*°185 Wis. 270, 201 N. W. 267, 268, 37 A. L. R. 1413 (1924). 
* 260 N. W. 638, 261 N. W. 711 (Wis. 1935). 

*259 N. W. 700 (Wis. 1935). 














76 WISCONSIN LAW REVIEW 


selected nearly every clause of the Wisconsin Constitution as being 
violated by this emergency act, but there seems nothing unusual or 
striking in the overruling of all these objections. Relief for unem- 
ployment was rather obviously held to be a public purpose. The act 
was held not to establish more than one system of town and county 
government nor to violate the provision for home rule to cities, nor 
as carrying on works of internal improvement, nor loaning the credit 
of the state, nor double taxation, nor was the alternative basis pre- 
scribed by the statute in case certain portions were held unconstitu- 
tional held to avoid the tax either as interfering with the rule of 
uniformity or otherwise. These decisions all seem to follow well 
established rules of law. 

Perhaps the decision as to retroactive effect may call for special 
attention. It is pointed out that this law, retroactive only to the be- 
ginning of the taxable year in which the law was passed, was valid, 
but that retroaction could not go back of the constitutional authority 
for income taxation. 

We now come to the three cases where the imposed tax was held 
void. 

Falk v. Tax Commission,’ interprets Section 71.02 (2) (b) class- 
ifying all dividends from stock as income as including liquidating 
dividends. In 1927 the legislature changed the rule and classified 
liquidating dividends as payment in exchange for stock, the gain or 
loss to be determined under the sale statute. It is held that the de- 
ductions made under the former statute were proper and not affected 
by the amendment. A detailed analysis of the statute and decision 
is hardly worth while. A reading of the opinion rather persuades 
one that these taxpayers were put to unnecessary litigation in this 
matter by the taxing authorities pressing to the limit a rather strained 
construction of their grant of power. 

Siesel v. Tax Commission,’ applies the rules (a) that state in- 
come taxes cannot reach beyond property or persons over which the 
state has jurisdiction, and (b), that the constitutional provision for 
taxing income does not justify taxing as income property received by 
gift or inheritance. Hence, it was held that the increase in value 
above cost of stock of a foreign corporation given by a non-resident 
of Wisconsin to a resident was not taxable as income to the Wiscon- 
sin resident who received the gift after the stock had increased in 
value. This case distinguishes the Federal decisions making such 





2250 N. W. 624 (Wis. 1935). 
* 250 N. W. 839 (Wis. 1935). 
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increase under the Federal statute taxable to the donee on the 
ground that both donor and donee are within the jurisdiction of the 
Federal Government. 

Newport v. Tax Commission,‘ involved additional taxes levied on 
a Delaware corporation, licensed to do and doing business in Wis- 
consin, because of a gain realized by it upon a sale of certain stocks 
owned by it in an operating Wisconsin corporation. This case ana- 
lyzes at length the decisions of the United States Supreme Court as 
to situs of property for taxation purposes. It holds that none of the 
profit realized on the sale of that stock was income in Wisconsin, 
but instead was all income at the situs of the foreign corporation ; 
that the fact that the stock was stock of a domestic corporation did 
not make the sale of that stock a transaction in Wisconsin so as to 
give it a situs here for taxation. This decision, notwithstanding the 
rather startling result, seems necessary in order to cooperate with 
the very commendable effort of the Supreme Court of the United 
States to prevent as far as possible the uncertainty and confusion of 
overlapping taxes by different jurisdictions making the aggregate tax 
confiscatory. 


(2) Procedure 


The Newport case above mentioned construes the statutes as to 
refunds and reassessments under a field audit so that finality as to 
the liability of a taxpayer for income of any year may be reached as 
soon as possible. 

Laabs v. Wisconsin Tax Commission,’ holds that the Tax Com- 
mission having excepted certain property from assessment as income, 
assuming such exception required under the Federal decisions, has 
power thereafter, when the United States Supreme Court appears 
to have changed its view, to levy an additional assessment when 
finally held authorized. 

Elwell v. Wisconsin Tax Commission,® holds that informal con- 
ferences between the Tax Commission and the taxpayer, whereby 
the Tax Commission acquiesced in the non-taxation of royalties un- 
der the then Federal rule, do not estop it from thereafter, when the 
United States Supreme Court changed its rule, levying a tax just as 
it did in the Laabs case. The case rather obviously holds that any 
agreement or compromise as to taxability can only be binding when 





*261 N. W. 884 (Wis. 1935). 
5261 N. W. 404 (Wis. 1935). 
*261 N. W. 674 (Wis. 1935). 
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carried out by official action of the taxing authorities to a finality in 
the manner provided by statute. 


B. INHERITANCE AND GIFT TAXES 


In Koeffler’s Will," an inheritance tax was levied because of 
property which passed to a widow as the result of an antenuptial 
agreement by which she was to be paid the sum of $25,000 in cash 
out of the personal estate which her intended husband should leave 
at his death. It was claimed that this was a transfer by grant or 
gift in contemplation of death “or intended to take effect in posses- 
sion or enjoyment at or after such death.” The case holds, as it 
seems quite obvious the court was required to hold, that this was 
merely a contract, not a grant of property, and hence was no more 
an inheritance than would be any other contract obligation incurred 
for a valid consideration, the maturity of which is fixed as at the 
death of the debtor. 

On rehearing,® it was claimed the court overlooked the provisions 
of the Sept. 3, 1929 amendment to Section 72.24 (Chapter 462, 
Laws of 1929), which provide that the intestate laws of the state 
should apply to “rights acquired by contract in lieu of dower.” The 
court says this statute in 1929 could not, under Coolidge v. Long,® 
tax as an inheritance rights already vested by contract, though to be 
consummated at death of the contractor. The validity of the statute 
as to antenuptial contracts executed after Sept. 3, 1929 is still an 
open question. 


C. Property TAXES 
(1) Taxability 


Town of Wolf River v. Wisconsin-Michigan Power Co.,’ is an 
interesting case. The Power Co. conveyed to the Valley Camp As- 
sociation, a non-profit corporation authorized to hold real estate for 
the Boy Scouts of America (whose property was, therefore, exempt 
from taxation), certain real estate. The grant contained a reserva- 
tion that the title reverts to the grantor if and when the property 
ceases to be used as a camp site for Boy Scouts, and also gave the 
grantor an option to repurchase the property at any time after June 
1, 1938, and before June 1, 1958. An assessment of the property as 





7260 N. W. 638 (Wis. 1935). 
*261 N. W. 711 (Wis. 1935). 
*282 U. S. 582, 51 Sup. Ct. 305 (1930). 
2590 N. W. 710 (Wis. 1935). 
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taxable was set aside by the trial court, which decision the Supreme 
Court affirmed. This case illustrates the difference between avoid- 
ance of tax and evasion of tax. The taxpayer here has made an 
arrangement, which it is held falls within its legal power, whereby 
it preserves the right to have the property thereafter if it wants to 
have it, but lets it give the property and the use of it to a certain 
benevolent purpose in lieu of paying taxes upon it during the inter- 
im. How far this rule can go may be a question. May an owner of 
extensive northern Wisconsin wild land grant it for camping, 
scouting, tramping, exploring, etc., take it off the tax roll and pre- 
serve it free of taxes for his heirs, say fifty years from now? If 
attempted, the exemption (no one can have a vested right in an ex- 
emption) might be repealed. 


(2) Procedure 


In State v. Axtell, it was held that a taxpayer may review by 
certiorari, (not being limited to the sole remedy of payment under 
protest and suit to recover), the action of the board of review in 
refusing to reduce an assessment on what the taxpayer claimed was 
conclusive evidence requiring the reduction. It discusses somewhat 
in detail the different elements to be considered in determining the 
market value of highly improved land. This case rather markedly 
emphasizes the difficulty a property owner has in contesting in the 
courts, in the absence of provable intentional partiality, the action of 
the taxing authorities in fixing a valuation. 

Nicollet Securities Co. v. Outagamie County,!? involves the rela- 
tive rank of tax certificates issued in the year returned delinquent as 
compared with tax certificates issued thereafter upon a reassessment 
for earlier taxes. It is held, with dissent by two, that the tax certi- 
ficates issued in the year of delinquent return have priority over tax 
certificates thereafter issued though on reassessment for previous 
years taxes. The dissenting opinion is a persuasive argument, as 
the majority recognizes, but the prevailing opinion follows the esta- 
blished doctrine in Wisconsin which it holds should not now be 
changed. 





216 Wis. 153, 256 N. W. 622 (1934). 
* 259 N. W. 621 (Wis. 1935). 








WISCONSIN LAW REVIEW 


XIII. 
WORKMEN’S COMPENSATION 
Lee K. BEzNor 


In Nace v. Industrial Comm.,) the court, in emphasizing the im- 
portance of Wisconsin decisions in cases involving the Wisconsin 
Workmen’s Compensation Act, stated: 


. Decisions of other courts in compensation cases are ordinarily not 
belphal ‘ecause of difference between the language of the acts involved and 
our act. 72 


In view of this attitude on the part of our court, decisions con- 
struing our own act are of primary importance. 


A. OccuPATIONAL DISEASE 


Due to a more thorough understanding of the nature of silicosis, 
cases involving the disease have increasingly commanded the atten- 
tion of the court. In the four important cases of this type decided 
prior to January 8, 1935,° the facts involved are, for our purpose, 
sufficiently alike to permit group treatment. The employee, having 
been exposed to silica dust over a number of years, quit work after 
being apprised of the fact that he was suffering with silicosis. As 
was found in Michigan Quartz Silica Co. v. Industrial Comm.,* 
“there was no evidence that he suffered any wage loss prior® to that 
date”® (the date the employee quit) and compensation was awarded 
on the basis that a wage loss was sustained when the employee was 
compelled to abandon his employment. It is well established by 
numerous decisions that compensation will not be granted unless the 
employee suffers a compensable wage loss while the employee-em- 
ployer relationship exists. 

On January 8, 1935, five cases, treated in one decision, were de- 
cided by the court, and designated as the North End Foundry cases." 





*258 N. W. 781 (Wis. 1935). 
*Id., at 783. 
* Michigan Quartz Silica Co. v. Industrial Comm., 214 Wis. 289, 252 N. W. 

682 (1934); Michigan Quartz Silica Co. v. Industrial Comm., 214 Wis. 494, 253 
N. W. 167 (1934); Wisconsin Granite Co. v. Industrial Comm., 214 Wis. 328, 252 
N. W. 155 (1934) ; Kannenberg Granite Co. v. Industrial Comm., 212 Wis. 651, 250 
N. W. 821 (1933). 

*214 Wis. 492, 253 N. W. 167 (1934). 

* Italics ours. 

* Ibid, at 495. 

North End Foundry Company v. Industrial Comm., et al., 258 N. W. 439 
(Wis. 1935). 
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In both the previous cases* and the North End Foundry® cases the 
following facts existed: (1) the employee had been exposed to dust 
for many years; (2) he did not sustain any wage loss as a result of 
his employment; (3) he submitted to a physical examination and 
was told that he was suffering with silicosis. But the facts differ in 
that in the earlier cases the employee quit his employment, while in 
the North End Foundry cases the employee was discharged from his 
employment. In the previous cases the employee was awarded com- 
pensation; but in the North End Foundry cases compensation was 
denied. 

In the North End Foundry cases, the court denied compensation 
on the theory that the claimant did not suffer a compensable disabil- 
ity, viz., no wage loss was sustained while the employer-employee 
relationship existed. It is difficult to see why the payment of com- 
pensation should turn on the question of whether the employee quits 
on the advice of his doctor or is discharged on the advice of the em- 
ployer’s doctor. 


In Glancy Malleable Iron Co. v. Industrial Comm.,'° partial com- 
pensation was granted when the employee proved that he sustained 
a wage loss due to silicosis as a result of being compelled to seek 
lighter work from his employer with a reduction in pay. In Motor 
Castings v. Industrial Comm.,"' the North End Foundry cases were 
affirmed and the law summarized in the following language: 


“ . . Under rules which have become established in this state, for the 
reasons stated in deciding the North End Foundry case, . . . the mere fact 
that an employee’s discharge may have been prompted by the employer’s 
anticipating a future wage loss because of existing medical disability, which 
has, however, not actually occasioned any loss of time or wage by the 
employee up to the time of such discharge does not admit of holding that 
compensable disability entitling him to compensation from that employer 
had arisen during the existence of that employment. . . .”12 


The problem is moot in view of the 1933 amendment?® so that 
the time of injury in the case of disease is the last day of work for 
the employer whose employment caused the disability, although there 
are a number of cases still pending under the old law. 





* Supra note 3. 

° Supra note 7. 

* 216 Wis. 615, 258 N. W. 445 (1935). 

262 N. W. 577 (Wis. 1935). 

"id, at 578. 

* Wis. Stat. (1933) §102.01. Milwaukee Mal. & Grey Iron Works v. Ind. 
Comm. No. 91 Aug. Term, Decided Dec. 3, 1935. 
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B. InyurtEs ARISING OuT oF EMPLOYMENT 


The question of what constitutes employer’s “premises” was pre- 
sented in Gunderson v. Industrial Comm.,* and City of Milwaukee 
v. Industrial Comm.* In the City of Milwaukee case, a city ash car- 
rier, after reporting at the yard, was injured while standing between 
the fence and the sidewalk. The court held that whether this space 
constituted the premises of the city was immaterial in view of the 
fact that the employee had already reported for work. In the Gun- 
derson case, however, compensation was denied to an employee of a 
road contractor who was injured while driving to his home on a 
portion of the highway which had been opened to public travel. In 
an earlier case’® where an employee was injured while riding a bi- 
cycle over a highway, used, however, by his employer as a part of 
his premises, the court stated that premises of the employer are not 
limited to the soil over which he has legal dominion or title, but to 
that which he uses, to all intents and purposes, as his premises.'* 

The Wisconsin cases on the meaning of the term “premises” can 
be summarized thus: (1) It must be given liberal construction; (2) 
it may cover property over which the employer does not have legal 
dominion or title; (3) the use of property by the employer to all 
intents and purposes, as his premises, brings the property within the 
definition; (4) public streets which are being used by employees in 
the same manner as the general public appear not to be within the 
definition of “premises.” 


C. EmptLoyers SUBJECT TO THE ACT 


An employee,’* who was assisting in removing freight from a 
truck on to freight cars, was injured while holding an iron plate be- 
tween the truck and the platform. A proposed bill of lading had 
been prepared but was not yet issued by the railroad. The court, in 
denying compensation under the Wisconsin Act, stated that the work 
the employee was doing “was so closely connected with interstate 
transportation as to be practically a part thereof.”?® It is clear that 





* 260 N. W. 636 (Wis. 1935). 

* 261 N. W. 206 (Wis. 1935). 

** Northwestern Fuel Co. v. Industrial Comm., 197 Wis. 48, 221 N. W. 396 
(1928). 

* Cf. E. W. Hallet C. Co. v. Industrial Comm., 201 Wis. 182, 229 N. W. 
547 (1930); Bountiful Brick Co. v. Giles, 276 U. S. 154, 72 L. ed. 507, 48 Sup. 
Ct. 221 (1928); Longhurst v. John Stewart & Son (1916), 2 K. B. 802, 32 
T. L. R. 722, IX B. W. C. C. 605. 

* Chicago, M., St. P. & P. R. Co. v. Industrial Comm., 258 N. W. 608 (Wis. 
1935). 

* Id., at 610. 
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the loading or unloading of an interstate shipment by the employees 
of a carrier is so closely related to interstate transportation as to be 
practically a part of it. The freight here involved, however, was 
not as yet interstate shipment.” And until the freight actually enters 
interstate commerce, there is no occasion for considering the ques- 
tion whether the work the employee was doing was so closely re- 
lated to interstate commerce as to be practically a part of it.” 

A farmer who employed a farm hand and exchanged various 
services with other farmers in the community was held not to come 
under the Wisconsin Act.?? This case is distinguished from Hillman 
v. Industrial Comm.,”* in that the services were not held out for hire 
to the public.** 


D. DEPENDENCY 


Where a divorce decree gave the custody of the child to the moth- 
er and made no provision for support the child was nevertheless 
held to be a dependent within the meaning of the Compensation Act 
because of the common law obligation of a father to support his 
son.?4* 


E. RELATIONSHIP OF EMPLOYEE AND EMPLOYER 


In School District No. 1 v. Industrial Comm.,> the doctrine laid 
down in Madison Entertainment Corp. v. Industrial Comm.** was 
followed. Where A hired B, a contractor, to renew a roof, and C, 
who worked “under him” (B) was injured in B’s shingle factory, 





* In the leading case of Coe v. Errol, 116 U. S. 517, 528, 6 Sup. Ct. 475 
(1886), the rule is laid down thus: “. . . . this movement (interstate commerce) 
dees not begin until the articles have been shipped or started for transportation 
from the one state to the other. The carrying them in carts or other vehicles, 
or even floating them, to the depot where the journey is to commence is no part 
of that journey... .” 

* Cf. Delaware, Lack. & West. R. R. Co. v. Yurkonis, 238 U. S. 439, 35 
Sup. Ct. 902 (1915); Ill. Cent. R. Co. v. De Fuentes, 236 U. S. 157, 35 Sup. 
Ct. 275 (1915); Baltimore & O. S. W. R. Co. v. Burtch, 263 U. S. 540, 44 Sup. 
Ct. 165, 68 L. ed. 433 (1924). 

Nace v. Industrial Comm., 258 N. W. 781 (Wis. 1935). 

* 100 Wis. 196, 208 N. W. 928 (1926). 

* The Wisconsin Workmen’s Compensation Act does not include “. . . . farm 
laborers, domestic servants and any person whose employment is not in the 
course of a trade, business, or profession, or occupation of his employer, unless 
such employer has elected to include them.” Wis. Stat. (1933) §102.07. 

™“* Shea v. Industrial Comm., 258 N. W. 779 (Wis. 1935). The pertinent 
statutory provision is §102.51 (1). 

* 216 Wis. 244, 257 N. W. 18 (1934). 
211 Wis. 459, 248 N. W. 415 (1933). 











84 WISCONSIN LAW REVIEW 


the court held that Section 102.06 of Wisconsin Statutes’ did not 
apply, as the injury sustained by C was not contemplated in the con- 
tract between A and B. 

An assignee, in whom the legal title to the property was vested 
for the benefit of creditors, was held not to be an employee of the 
assignor on the theory that an employee must have an employer.” 
The assignee has no superior, which is essential for an employee- 
employer relationship, and is removable only by an order of the 
court. Cases which allow an officer of a corporation to recover, are 
based on the separate identity theory.2® Even in corporation cases, 
it has been held that where an officer owns all the stock and is re- 
sponsible to no one, compensation will be denied.*° 

A doctor, employed by a medical association, and killed while on 
the way to testify at an industrial hearing, was held to be an em- 
ployee because this was among his duties and he was under the con- 
trol of the association who had authority to direct him to perform 
many duties, all of which were not professional in character.* 

Appointed and elected officials, by virtue of Chapter 465, Laws 
of 1935, have been accorded coverage under the Compensation Act. 


F. FInpIncs or Fact 


The court reiterated the doctrine that if there is any credible 
evidence from which the commission could come to the conclusion 
that it did, the order must be sustained.*? The finding of fact made 
by the commission, however, cannot be based upon mere conjecture 
any more than a finding of fact by a court or jury.4* The commis- 
sion must deny compensation if the employee fails to meet the bur- 
den of proof and if this failure is sufficient to raise a legitimate 
doubt in its mind as to the existence of facts which he had to esta- 
blish to entitle him to compensation.** Where facts are not in dis- 





*“An employer shall be liable for compensation to an employe of a con- 
tractor or subcontractor under him who is not subject to this chapter, or who has 
not complied with the conditions of subsection (2) of section 102.28 in any case 
where such employer would have been liable for compensation if such employe 
had been working directly under him... .” 

* Fritz v. Industrial Comm., 260 N. W. 459 (Wis. 1935). 

* Milwaukee Toy Co. v. Industrial Comm., 203 Wis. 493, 234 N. W. 748 
(1931) ; Columbia Casualty Co. v. Industrial Comm., 200 Wis. 8., 227 N. W. 292 
(1929). 

* Leigh Aitchison, Inc. v. Industrial Comm., 188 Wis. 218, 205 N. W. 806, 
44 A. L. R. 1213 (1925). 

* Gomber v. Industrial Comm., 261 N. W. 409 (Wis. 1935). 

* Loomis v. Industrial Comm., 216 Wis. 202, 256 N. W. 693 (1934); Rutta v. 
Industrial Comm., 216 Wis. 238, 257 N. W. 15 (1934). 

* Hills Dry Goods Co. v. Industrial Comm., 258 N. W. 336 (Wis. 1935). 

* Loomis v. Industrial Comm., 216 Wis. 202, 256 N. W. 693 (1934). 
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pute the question is one of law and the courts are not bound by the 
findings of the commission.** A stipulation by the employer under 
a claim for primary compensation that the employee at the time of 
injury was performing service incidental to his employment, does 
not bar the employer from showing that in fact the employee was 
not performing service incidental to his employment so as to permit 
recovery of treble compensation.*® 


G. AVERAGE ANNUAL EARNINGS 


In computing the earnings of an employee under Section 102.11 
of the Wisconsin Statutes, the court affirmed Allis-Chalmers Mfg. 
Co. v. Industrial Comm.,3* in Hammann v. Industrial Comm.,®* and 
Glancy Malleable Iron Co. v. Industrial Comm.,3** taking into con- 
sideration actual earnings rather than the fictitious earnings provided 
by statute. The 1935 legislature, however, amended the statute so 
that the average weekly earnings for temporary disability will not 
be taken at less than ten dollars and fifty cents nor more than thirty 
dollars, and for permanent disability and death, not less than twenty 
dollars nor more than thirty dollars.*® 





* Gomber v. Industrial Comm., 261 N. W. 409 (Wis. 1935); Gunderson v. 
Industrial Comm., 260 N. W. 636 (Wis. 1935). 
* Hills Dry Goods Co. v. Industrial Comm., 258 N. W. 336 (Wis. 1935). 
215 Wis. 616, 255 N. W. 887 (1934). 
216 Wis. 572, 257 N. W. 612 (1934). 
8 216 Wis. 615, 258 N. W. 445 (1935). 
* Wis. Laws 1935, c. 465. 
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BANKRUPTCY—AMENDMENT TO BANKRUPTCY AcT CHANGING 
THE DEFINITION OF THE Worp “FarMER.”—On May 15, 1935, 
Congress amended the Sections 4-b, 74-1, and 75-r of the Bankruptcy 
Act in regard to the definition of the word “farmer.” Section 4-b, 
which specifically exempts farmers from being subject to involun- 
tary bankruptcy, prior to this recent amendment contained these 
words: “any natural person except... . a person engaged chiefly 
in farming or the tillage of the soil . . . . may be adjudged an invol- 
untary bankrupt. .... 

Section 74-1 refers to the circumstances under which the court 
may liquidate the debtor’s estate or adjudicate him a bankrupt if a 
composition or extension has been unsuccessful and prior to the 
amendment contained these words: “No order of liquidation or ad- 
judication shall be entered in any proceeding under this section insti- 
tuted by or against a... . person engaged chiefly in farming or the 
tillage of the soil.” The amendment to both of these sections deleted 
the words “a person engaged chiefly in farming or the tillage of the 
soil” and substituted therefore the single word “farmer.” The word 
farmer is now defined in Section 75-r which reads as follows, “For 
the purposes of this section, Section 4(b) and Section 74, the term 
‘farmer’ includes not only an individual who is primarily bona fide 
personally engaged in producing products of the soil, but also any 
individual who is primarily bona fide personally engaged in dairy 
farming, the production of poultry or livestock, or the production of 
poultry products or livestock products in their unmanufactured state, 
or the principal part of whose income is derived from any one or 
more of the foregoing operations, and includes the personal repre- 
sentative of a deceased farmer; and a farmer shall be deemed a resi- 
dent of any county in which such operations occur.”! It is patent 
that this new definition has greatly broadened the scope of the word 
“farmer.” Prior to the amendment it had been held that a “ranch- 
er,”? and one engaged in sheep raising,® were not persons engaged 
in farming. It was also held that dairying was usually merely inci- 
dental to farming and a farmer who kept a dairy came under the 
definition of a farmer. Likewise it was held that a person engaged 
in the business of farming and raising cattle on a large scale was, 





*Section 75-r prior to the amendment of May 15, 1935, read thus: “For the 
purpose of this section and section 74, the term ‘farmer’ means any individual 
who is personally bona fide engaged primarily in farming operations or the 
principal part of whose income is derived from farming operations, and includes 
the personal representative of a deceased farmer; and a farmer shall be deemed 
a resident of any county in which such farming operations occur.” 

Matter of Stubbs, 281 Fed. 568 (D. C. Wyo. 1922), 48 Am. B. R. 320. 

* Matter of Palma Bros., 8 F. Supp. 920 (D. C. Nev. 1934), 27 Am. B. R. 
(N. S.) 149. 
“ Gregg v. Mitchell, 166 Fed. 725 (C. C. A. 6th, 1909), 21 Am. B. R. 659. 
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nevertheless, within the exception provided for farmers.’ Since the 
amendment of May 15, 1935 persons engaged in such occupatiofs 
are specifically included within the definition of the word “farmer.” 
Although the words “engaged chiefly in farming or the tillage of 
the soil” are no longer used in Section 4-b, the terminology of Sec- 
tion 75-r in lieu thereof, “an individual who is primarily bona fide 
personally engaged in producing products of the soil . . . . or the 
principal part of whose income is derived from any one or more of 
the foregoing operations .. . .,” is sufficiently similar in substance so 
that the cases decided prior to May 15, 1935 construing the former 
terminology of Section 4-b are still valuable.* -This amendment is 
not surprising in view of the liberal attitude of Congress to protect 
from involuntary bankruptcy farmers who might be in temporary 
financial straits due to one or two unproductive years." 
HERBERT L.. ABRAHAM 





*In re Thompson, 102 Fed. 287 (N. D. Iowa 1900), 4 Am. B. R. 340. 
See also Bank of Dearborn v. Matuey, 132 Fed. 75 (W. D. Mo. 1904), 12 
Am. B. R. 482. 

*For a collection of such cases see 1 Collier on Bankruptcy (13th ed. 1923) 
204 et seg. and 4 Remington on Bankruptcy (3rd ed. 1923) 56 et seq. 
"In re Dorowski, 271 Fed. 8 (E. D. N. Y. 1921), 46 Am. B. R. 549. 
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CONSTITUTIONAL LAW—DELEGATION OF POWERS—INTERSTATE 
Commerce—N. R. A.—On March 27, 1935, the Supreme Court of 
the United States decided that Title 1 of the National Industrial 
Recovery Act! was unconstitutional in that it was unlawful delega- 
tion to the President of legislative power and in that the control of 
wages and hours in New York poultry slaughter-houses was an at- 
tempted invasion of the field of intrastate commerce.? 

The National Industrial Recovery Act was the outgrowth of a 
belief by many that in order to save our capitalistic system there was 
a need of a unified governmental control to limit unrestrained com- 
petition and lend direction and form to our national effort to create 
and distribute the things of life. This control had of necessity to 
be exerted by the federal government,® because the states had shown 
their innate incapability to deal with such a problem. The interstate 
commerce clause seriously curbed the state’s power to regulate in- 
dustry, and they could not even forbid entrance into the state of 
articles made under conditions contrary to their public policy, al- 
though such articles were sold in competition with those produced 
under the desired conditions within the state. The threat of industry 
to move to another state which met every attempt to regulate indus- 
try seriously curbed state action. Even though individual states 
effected reforms, they had but a very minor effect on the national 
economy. “As well might,” as Robert L. Stern says, “a person whose 
entire body was seriously afflicted hope to cure his right hand by 
applying bandages and ointments to that hand alone.’”* 

Following some such belief, Congress passed in June 1934 the 
National Industrial Recovery Act, which provided generally that in- 
dustries might form themselves into trade associations which would 
draw up bodies of rules or codes, for their joint advancement and 
protection, and that if these met with the approval of the President 
and were in his opinion designed to accomplish certain purposes laid 
down in Section 1 of the Act, they were to have the force and effect 
of laws, violators of which would be subject to certain penalties. 


It was on the attempted enforcement of such rules that the test 
of the Act came before the court. The Schechter brothers and the 
A. L. A. Schechter Poultry Corporation had been convicted, in the 
federal district court for the Eastern District of New York, for 
violating certain provisions of the “code of fair competition. for the 
Live Poultry Industry of the metropolitan area in and about the city 





*48 Stat. 195, 196 (1933), 15 U. S.C. A. $703 (1934). 

*Schechter Poultry Co. et al., v. United States, 205 U. S. 495, 55 Sup. Ct. 
837 (1935). 

*Stern, That Commerce Which Concerns More States Than One (1935) 47 
Harv. L. Rev. 1335. 
*Td. at 1336. 
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of New York.”® The defendants had been charged in part with viola- 
tion of such trade practice provisions as “straight killing” by permit- 
ting selections of individual chickens taken from particular coops and 
half coops, the sale of sick chickens, failure to comply with poultry 
inspection ordinances of the city, failure to make proper reports, 
sales to dealers who were without licenses required by the city, fail- 
ure to comply with minimum wage and maximum hour provisions, 
and conspiracy to do the same.® The circuit court of appeals had 
sustained the conviction as to 16 counts for violations of the code 
but had reversed the conviction on the count charging violation of 
the wage and hour provisions on the ground that such regulation was 
not within the Congressional power." 

The defendants contended (1) that the code had been adopted 
pursuant to an unconstitutional delegation of legislative power; (2) 
that it attempted to regulate intrastate transactions which lay outside 
the power of Congress; (3) that in certain provisions it was repug- 
nant to the “due process” clause of the Fourteenth Amendment. The 
court disposed of its case on the first two grounds. In order to de- 
termine just what the decision has done to our previous conceptions 
of constitutional law, it is necessary to analyze independently as the 
court did in its opinion, these two problems. 


I. THe DELEGATION OF LEGISLATIVE POWERS 


The rule that no one of the three great divisions of our govern- 
ment can delegate its functions to any other or to anyone else, is an 
obvious principle drawn from the familiar doctrine of agency that if 
an agent is entrusted with a discretionary function he must exercise 
the discretion himself. The three departments of the government 
are considered the agents of the people. However, because of the 
necessities of government, it was soon appreciated that this could not 
be a hard and fast rule and that some delegation must be allowed. 
Two formulas were discovered under which such delegation could be 
sustained: (1) if the law were complete in itself, but its going into 
effect were conditioned on the finding of a fact by the administrative 
officer ;? and (2) if the general policy of the law was indicated and 
the administrative officer was only allowed discretion in filling in de- 
tails.1° The government attempted to justify N.R.A. under the sec- 
ond of these formulas. The Congress, they contended, had deter- 
mined there was to be a law, had provided its general policy in 
Section 1 of Title 1,1 has as the court savs, “itself established the 





° United States v. Schechter et al., 8 Fed. Supp. 136 (E. D. N. Y. 1934), 

° Supra note 2, at 527. 

"United States v. A. L. A. Schechter Poultry Corp., 76 Fed. (2d) 617 
(C. C. A. 2nd, 1935). 

* Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495 (1892). 

*Union Bridge Co. v. United States, 204 U. S. 364, 27 Sup. Ct. 367 (1907). 

* State v. Lange Canning Co., 164 Wis. 228, 157 N. W. 777 (1916). 

“Sec. 1. A national emergency productive of widespread unemployment 
and disorganization of industry, which burdens interstate and foreign commerce, 
affects the public welfare, and undermines the standards of living of the American 
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standards of legal obligation,”!* had left to the President and the 
trade associations merely the power of drawing up rules, which would 
accomplish the purpose which they had prescribed. 

The court first examined the words “fair competition,” as they 
were used in the title of the codes and in the Act, to determine if they 
had any legal significance which would have shown a definite purpose 
on the part of Congress and would have limited the discretion of the 
administrative officers.1* The court then examined the development 
of the term “unfair competition,” emphasizing that at common law 
it was a limited concept which related to palming off one’s own goods 
as those of another,’* but that in recent years it had been enlarged to 
include the selling of another’s goods as one’s own.’ There can be 
no doubt, as the court points out, that it was no such limited concept 
as this which the Congress intended in providing for the codes. Nor 
did Congress intend the phrase to be synonymous with the phrase 
“unfair methods of competition” introduced by the Federal Trade 
Commission Act!® which the court had refused to define specifically?” 
but which had been construed as requiring that the action be in the 
public interest*® and not merely a private dispute, and that there be 
actual competitors in the field with the one charged with unfairly 
competing.’® There had also existed procedural requirements for no- 
tice and hearing, judicial review, and that the commission’s determin- 
ation be in line with the weight of the admissible evidence.”° 





people is hereby declared to exist. It is hereby declared to be the policy of 
Congress to remove obstructions to the free flow of interstate and foreign com- 
merce which tend to diminish the amount thereof; and to provide for the gen- 
eral welfare by promoting the organization of industry for the purpose of co- 
operative action among trade groups to induce and maintain united action of 
labor and management under adequate governmental sanctions and supervision, 
to eliminate unfair competitive practices, to promote the fullest possible utilization 
of the present productive capacity of industries, to avoid undue restrictions of 
production (except as may temporarily be required), to increase consumption of 
industrial and agricultural products by increasing purchasing power, to reduce and 
relieve unemployment, to improve standards of labor, and otherwise to re- 
habilitate industry and to conserve natural resources.” 

* Supra note 2, at 530. 

* The Act had provided in §3b that “the provisions of such codes shall be the 
standards of fair competition for such trade or industry or subdivision thereof. 
Any violation of such standards in any transaction in or affecting interstate com- 
merce shall be deemed an unfair method of competition within the meaning of 
the Federal Trade Commission Act, as amended; but nothing in this title shall 
be construed to impair the powers of the Federal Trade Commission under such 
act as amended.” 

“ Goodyear’s Indian Rubber Glove Mfg. Co. v. Goodyear Rubber Co., 128 
U. S. 598, 604, 9 Sup. Ct. 166 (1888). 

* International News Service v. Associated Press, 248 U. S. 215, 39 Sup. 
Ct. 68 (1918). 

* 38 Stat. 717 (1914), 15 U. S. C. A. §41 (1927). 

"Federal Trade Commission v. R. F. Keppel and Bro., 291 U. S. 304, 312, 
54 Sup. Ct. 423, 426 (1933). 

* Federal Trade Commission v. Kelsner, 280 U. S. 19, 50 Sup. Ct. 1 (1929). 

* Federal Trade Commission v. Raladam Co., 283 U. S. 643, 51 Sup. Ct. 
587 (1931). 

* Supra notes 18 and 19. 
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The new practice was of an essentially different character. While 
the functions and procedure of the Federal Trade Commission had 
been quasi-judicial, both procedure and function of the code-making 
bodies was quasi-legislative. The purpose of the Act was, as the 
court points out, to forbid “through codes of laws whatever the for- 
mulators would propose and the President approve or prescribe as 
wise and beneficient measures for the government of trades and in- 
dustries in order to bring about their rehabilitation, correction, and 
development, according to the general declaration of policy of sec. 1.” 

Wherever Congress may delegate legislative power, there can be 
little dispute that it cannot be to a non-governmental body and there 
is undoubtedly decided wisdom in this view. Governmental func- 
tions must at least be confined to those who are in such a position that 
the people can democratically exercise control over them.”* There 
can be little disagreement with the court’s decision that “if the codes 
have any standing as penal statutes, this must be due to the effect of 
the executive action.”*? 

The problem before the court thus reduced itself quite clearly to 
the question of the sufficiency of Sections 1 and 3 of Title 1, as decla- 
rations of the Congressional purpose. Section 3 prescribes that the 
President must, as a condition of approval of the codes, find: (1) 
that the associations impose no inequitable restrictions on member- 
ship; (2) that the codes are not designed to promote monopolies, 
eliminate or oppress small enterprise, or discriminate against them, 
and will tend to effectuate the purposes of the Act. Of these re- 
quirements, the court remarks: “But these restrictions leave virtually 
untouched the field of policy envisaged by sec 1, and in that wide 
field of legislative possibilities the proponents of a code, refraining 
from monopolistic designs, may roam at will, and the President may 
approve or disapprove their proposals as he may see fit. 





** Gibson Auto Co. v. Finnegan, 259 N. W. 420 ‘Wis. 1935). 

™The court in reaching this conclusion examined cases cited by the gov- 
ernment in which Congress has availed itself of the aid of experts in certain 
fields, such as Butte City Water Co. v. Baker, 196 U. S. 119, 25 Sup. Ct. 211 
(1904), where the court sustained §§2334 and 2338 of 14 Stat. 251 (1866) which 
provided that “as a condition of sale, in the absence of necessary legislation by 
Congress, the local legislature of any state or territory may provide rules for 
working mines, involving easements, drainage, and other necessary means to 
complete their development”; and St. Louis, Iron Mountain, and Southern Ry. Co. 
v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616 (1907), where the court sustained 
§5 of 27 Stat. 531 (1893) which authorized the American Railway Association to 
designate to the Interstate Commerce Commission the standard height of 
drawbars for freight cars. 

The first of these cases may be distinguished from the principal case on the 
ground that Congress was acting in a proprietary rather than a sovereign capacity, 
as the court points out, “it (the disposal of public lands) is not of a legislative 
character in the highest sense of the term, and as an owner may delegate to his 
principal agent the right to employ subordinates, giving to them a limited discre- 
tion, so it would seem that Congress might rightfully entrust to the local legisla- 
ture the determination of minor matters respecting the disposal of these lands.” 
The second case could be distinguished by the purely technical nature of the 
case and upon the fact that it was a situation calling for compromise rather than 
legislation. 
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“That is the precise effect of the further finding that the President 
is to make—that the code ‘will tend to effectuate the policy of this 
title.’ While this is called a finding, it is really but a statement as to 
the general effect upon the promotion of trade or industry of a scheme 
of laws.” 

The court also thinks the President’s discretion is enlarged by 
the fact that he can impose his own conditions, by adding or sub- 
tracting from what is proposed “as in his discretion” he thinks ne- 
cessary “to effectuate the policy of this act” or if the industry fails 
to prepare its own code can impose one upon it. This seems to be 
faulty reasoning. These sections merely make it clear that the power 
is delegated to the President and not to the trade associations. If he 
did not have this power, each industry could decide for itself wheth- 
er or not the law should apply to it. Also, the President would be 
forced either to approve or disapprove the code as it was drawn, 
thus making him choose between a code which did not effectuate the 
policy of the Act and no code at all. However, it is but a minor 
point. 

The court examined the different delegations of power which 
they have declared constitutional and decided that the present dele- 
gation finds no support among them. The cases may roughly be 
divided into (1) those sustaining delegations to the Interstate Com- 
merce Commission pertaining to rates and services ;?% (2) those sus- 
taining the authority of the Commission to issue certificates of 
“public convenience and necessity” for construction, extension, or 
abandonment of lines, or permits authorizing one road to acquire 
another if found to be “in the public interest” ;?4 (3) those uphold- 
ing the grant of power to the Federal Radio Commission to issue 
licenses “as public convenience, interest, or necessity requires” ;?* 
and (4) those declaring constitutional the delegation of the power to 
the President and Tariff Commission to adjust custom duties under 
the flexible tariff provisions of the Tariff Act of 1922.6 


The court refused to follow these decisions in the principal case 
chiefly because: (1) all except the flexible tariff law provided for 
notice and hearing, a decision based upon the weight of the evidence, 
and judicial review; and (2) the court believed that in all of them 
there were more definite standards prescribed by Congress than in 
the Act which they had under consideration. The procedural point 
seems poorly taken. Granting that all these functions (in the cases 





* Interstate Commerce Commission v. L. & N. R. Co., 227 U. S. 88, 33 Sup. 
Ct. 185 (1913); Florida v. United States, 282 U. S. 194, 51 Sup. Ct. 119 (1931); 
United States v. B. & O. R. Co., 293 U. S. 454, 55 Sup. Ct. 268 (1934). 

“ Chesapeake & Ohio R. Co. v. United States, 283 U. S. 35, 51 Sup. Ct. 337 
(1931) ; New York Cent. Securities Corp. v. United States, 287 U.S. 12, 53 Sup. 
Ct. 45 (1932); Texas & P. R. Co. v. Gulf, C. & S. F. R. Co., 270 U. S. 266. 46 
Sup. Ct. 263 (1926). 

* Federal Radio Commission v. Nelson Bros. Bond & Mortgage Co., 289 
U. S. 266, 53 Sup. Ct. 627 (1033). 


‘on me . H. Hampton Jr., & Co. v. United States, 276 U. S. 394, 48 Sup. Ct. 348 
28). 
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mentioned above) are of a quasi-legislative character, in cases such 
as those which arise before the Interstate Commerce Commission or 
Radio Commission only one person is usually concerned, while the 
rules which were to be applied in the codes were of general applica- 
tion to a trade or industry. The general rule of administrative law 
which the court had previously laid down makes a clear distinction 
between a regulation of the rights of one individual who should be 
allowed an opportunity to present his own case, and a regulation of 
general application where a hearing is an impossibility and if re- 
quired, no legislation could ever be put into effect. Therefore, the 
individual must depend upon his right to participate in choosing 
legislators at the polls.?* 

Prior to the Panama Petroleum case,”* the court had never de- 
clared an act of Congress unconstitutional on the theory that it was 
an illegal delegation of power,”® though of course it had often con- 
sidered the problem. Thus the court in the present case is drawing 
a line, or determining a point, beyond which no future legislation 
will be allowed to go. Of course, the question of where the line 
should be drawn is purely a question of degree. Whether we ap- 
prove of the point at which the court has drawn it will depend upon 
our own individual opinion as to the importance of the doctrine of 
separation of powers and on our views as to the lengths to which 
the court should go in sustaining Congressional legislation. How- 
ever, there are some matters which we should have liked to have 
seen the court give more complete consideration. 

One of these is the effect of the necessity of the delegation. While 
the court has in the past laid down different categories in which they 
have permitted delegations of legislative power, it has been influ- 
enced to some extent in determining whether specific delegations 
should be placed in the categories by the question of the necessity 
of the delegation.*® There are those who believe that this should 
become the sole test and that the question should be one of necessity 
in view of the demand of the times and the end to be accomplished,** 
so that the illogical categories which promote disguise of the real 
purpose of the acts and frustrate attempts to develop equitable pro- 
cedure by administrative bodies could be avoided.*? 

A more definite standard as to the elements which the court will 
require of the legislative act in order to sustain such delegation 
would have been helpful. For instance, if Section 1, Title 1, had 
given the President power specifically to fix prices and to prevent 





* Bi-Metallic Investment Co. v. Board of Equalization, 239 U. S. 441, 36 
Sup. Ct. 141 (1915); Assigned Car Cases, 274 U. S. 564, 47 Sup. Ct. 727 (1927). 

* Panama Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241 (1935). 

* Brown, The Constitution, The Supreme Court and The N. I. R. A. (1934) 
13 Ore. L. Rev. 102. 

* Cheadle, The Delegation of Legislative Functions (1918) 27 Yale L. J. 892. 

™ Id. at 920. 

“State ex rel. Wisconsin Inspection Bureau v. Whitman, 196 Wis. 472, 220 
N. W. 929 (1928). 














94 WISCONSIN LAW REVIEW 


price wars, to prorate production in certain industries, to provide 
minimum standards, etc., would the Act have been sustained? 

Or, if the court adopts as one test of the authority to delegate 
the necessity of the delegation, who is to be the judge of this neces- 
sity? Is it a question on which the judgment of Congress should be 
given the greatest weight, as one writer suggests,** and only set aside 
when clearly unreasonable and a clear abnegation of power, or is it 
a problem on which the court must exercise its own independent 
judgment since it is one of the fundamental questions on which the 
constitutionality of the Congressional act must rest ?%4 

The final decision of the court rests, as it points out in its sum- 
mary, on the belief that Section 1, Title 1, supplies “no standards 
for any trade, industry, or activity” and that “in view of the scope 
of the broad declarations and of the nature of the few restrictions 
(Section 3, Title 1) that are imposed, the discretion of the President 
in approving or prescribing codes, and thus enacting laws for the 
government of trade and industry throughout the country, is virtu- 
ally unfettered,” and the Act is therefore unconstitutional. 

Granting that a blanket approval of the Act would have meant 
that the doctrine of separation of powers had been read out of the 
Constitution, as far as delegations from Congress to the President 
were concerned,** still no one would have been surprised to see this 
done. The doctrine through years of qualification to meet modern 
governmental demands had been forced into a very shaky position 
in our fundamental law.** Delegation of practically as wide a nature, 
though on less important problems, had been sustained by the court. 
If the “elimination of undesirable residents of the United States” is 
a sufficient standard in delegating to the Secretary of Labor the 
power to deport aliens,** or if the Secretary of Agriculture can re- 
quire permits in order to graze sheep on forest preserves, on the 
ground that he is merely carrying out the Congressional standard 
authorizing him to “make such rules and regulations and establish 
such service as will insure the objects of such reservations, namely, 
to regulate their occupancy and use, and to preserve the forest 
thereon from destruction,”** if Congress can delegate power in this 
manner, certainly Sections 1 and 3, Title 1, were not wholly mean- 
ingless. 

Admitting that this was the broadest delegation of power in the 
sense that it granted the most power, although probably no more 
discretion than several other less publicized acts, which the court had 
ever faced, it would seem that a better result would have been 
reached had the court first examined each count with which the 
defendants were charged, and then searched through Section 1 to 





. ae Fuchs, The Constitutionality of the Recovery Program (1933) 19 St. Louis 
ev. 1. 
“See Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285 (1932). 
* Brown, supra note 29, at 106. 
** Id. at 104. 
* United States v. Williams, 194 U. S. 279, 24 Sup. Ct. 719 (1904). 
* United States v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480 (1911). 





























COMMENTS 95 


discover if Congress had placed there a peg upon which it could be 
hung and sustained. Congress had placed a convenient excuse for 
such judicial review of administrative acts by requiring the Presi- 
dent, in Section 3, Title 1, to find that the code “will tend to effectu- 
ate the policy of this title.” If the court had construed this as a real 
finding, probably of law or of mixed fact and law, rather than as a 
mere opinion as to a future event, then, while the result might have 
been the same in this case, the Act, as far as it concerned interstate 
commerce and many of the codes, could still have been saved. 

Some such more realistic approach seems necessary if we are 
adequately to insure ourselves against the arbitrary exercise of gov- 
ernment power, for which purpose the doctrine of separation of 
powers was made a part of our fundamental law, and at the same 
time allow sufficient fiexibility so that we may efficiently exercise 
those powers to meet the complicated and extensive demands of our 
industrial civilization. 


II. INTERSTATE COMMERCE 


The second question which the court was forced to answer, be- 
cause Section 3(f) which provides the penalties which the govern- 
ment was seeking to enforce against the Schechter brothers is limited 
to transactions in interstate commerce, was whether the regulation 
of hours and wages in the New York live poultry industry lay within 
the power given to Congress by the Constitution to regulate com- 
merce with foreign nations and among the several states. 

The court considers the problem from two points of view: (1) 
whether the transactions were in interstate commerce, or were a part 
of a “current” or “flow” of interstate commerce; and (2) whether 
they so affected interstate commerce as to give Congress the regu- 
latory power. 

The Schechter brothers were in the slaughtering business. They 
made their purchases at the West Washington Street Market, 
trucked them to Brooklyn and prepared them, and then sold them to 
retail butchers. Their only connection with interstate commerce was 
that the poultry they purchased had been shipped in from out of 
state. The industry therefore is not engaged in interstate commerce, 
as we have traditionally been taught to define it. They are at neither 
immediate end of a transaction which will require the transportation 
of goods across the state line, and the court cites several cases which 
amply sustain this view.*® Certainly the court has now finally de- 
termined that where goods are shipped in from out of state and come 
to rest as by purchase, storage, or entrance into retail trade where 
they will be consumed within the state, their interstate journey is 
ended and they move out from under the regulatory power of Con- 





* However, one of the cases cited by the court, Brown v. Houston, 114 
U. S. 622, 5 Sup. Ct. 1091 (1885), while it sustains the state’s power to tax the 
goods in question, is not an absolute authority that Congress could not regulate 
the transaction, since the state can tax many things connected with interstate 
commerce if it does not burden it; for instance, railroad rolling stock, tracks, etc. 
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gress to that of the state. “The mere fact,” the court says, “that 
there may be a constant flow of commodities into a state does not 
mean that the flow continues after the property has arrived and has 
become commingled with a mass of property within the state and is 
there held solely for local disposition and use.’’*° 

Since the poultry in the present case was not held, used, or sold 
by defendants, in relation to any further transaction in interstate 
commerce and was not destined for transportation to other states the 
court believes that it can be distinguished from the series of cases 
in which it developed the doctrine of “current” or “flow” of inter- 
state commerce. These decisions may be divided roughly: (1) into 
those in which the goods have come into the state for a temporary 
purpose,“ of which the cases discussing regulation of the Chicago 
Stock Yards are examples, and in one of which Chief Justice Taft 
characterized them as but “throats” through which interstate com- 
mierce passes.** The fact that the commodities may be the subject 
of some intrastate transactions while passing through the “throat” 
does not deprive them of their interstate character. (2) The second 
type of commerce which has been held to lie within the stream which 
Congress may regulate can be illustrated by Lemke v. Farmer’s Grain 
Co.** which held a state statute requiring grain elevators to be li- 
censed was an unconstitutional attempt by a state to regulate inter- 
state transactions and in which the court declares that none of the 
previously decided cases “indicate, much less decide, that interstate 
commerce does not include the buying and selling of products for 
shipment beyond state lines.” 

The court then must consider whether the transactions Congress 
seeks to regulate affect interstate commerce so directly as to give 
Congress the power it seeks to exercise over them. Before this ques- 
tion would arise, it would seem necessary that the court had decided 
the former question adversely to the Congressional claim, although 
the courts have to some extent tended to confuse the two questions 
by discussing the effect certain transactions which were part of a 
stream of interstate commerce were apt to have upon that com- 
merce.** Perhaps the clear distinction which the court makes be- 
tween them in the present case will tend to divide them into separate 
categories. 

Congress has the power thus to regulate what would otherwise 
be considered intrastate transactions because the power of Congress 
extends not only to the regulation of transactions which are a part 
of interstate commerce, per se, but to the protection of that com- 





“Schechter Poultry Co. v. United States, supra note 2. 
“Chicago Board of Trade v. Olsen, 262 U. S. 1, 43 Sup. Ct. 470 (1923); 
Swift & Co. v. United States, 196 U. S. 375, 25 Sup. Ct. 276 (1905); Stafford v. 
Wallace, 258 U. S. 495, 42 Sup. Ct. 397 (1922); Tagg Bros. & Moorhead v. 
United States, 280 U. S. 420, 50 Sup. Ct. 220 (1930). 
“Stafford v. Wallace, supra note 41, at 516. 
“ Lemke v. Farmer’s Grain Co., 258 U. S. 50, 42 Sup. Ct. 244 (1922). 
“Tagg Bros. & Moorhead v. United States, supra note 41, at 439. 
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merce, no matter what the source of the injury.© Two familiar 
examples of the constitutional exertion of this power by Congress 
are: (1) the cases holding that the Interstate Commerce Commis- 
sion may regulate the intrastate rates of railroads engaged in both 
types of commerce, when the rate allowed by the state is so low as to 
discriminate against interstate shipment ;** and (2) cases holding 
that conspiracies by labor unions designed to restrain interstate com- 
merce are none the less within the reach of the Anti-Trust Act, 
though they reach their end by intrastate activities.*” 

The court attempts, in limiting the extent to which the federal 
government can go, in regulating intrastate transactions which affect 
interstate commerce, to draw a line between “direct” and “indirect” 
effects. Such a line must naturally be tenuous, though in the present 
case it is practically invisible. The words “direct” and “indirect” 
effects on interstate commerce have previously found their principal 
use in cases of conspiracy by labor unions against interstate com- 
merce under the Sherman Anti-Trust Act,*® and can be illustrated 
in the language which Chief Justice Taft employed in the Coronado 
Coal case: 


“The mere reduction in the supply of an article to be shipped in inter- 
state commerce by the illegal or tortious prevention of its manufacture 
or production is ordinarily an indirect and remote obstruction to that 
commerce. But when the intent of those unlawfully preventing the manu- 
facture or production is shown to be to restrain or control the supply 
entering and moving in interstate commerce or the price of it in interstate 
markets, their action is a direct violation of the Anti-Trust Act.”49 


It is on this ground that the court distinguishes Local 167, Inter- 
national Brotherhood of Teamsters v. United States,° in which it 
recently held that a conspiracy of the market men, teamsters, butch- 
ers, etc. to control the marketing of poultry which was sold at the 
Washington Street Market came within the provisions of the Anti- 
Trust Act, because it was a conspiracy to injure interstate com- 
merce and interfere with those engaged in such commerce, from 
the present case in which the acts and conspiracy complained of are 
not directed at interstate commerce but only to the accomplishment 
of acts which the government has decided will adversely affect inter- 
state commerce, so that if the acts affect such commerce they do so 
indirectly and not directly. 

The court admits that the distinction between direct and indirect 
effects on interstate commerce is one which can only be drawn as 





“Southern Railway Co. v. United States, 222 U. S. 20, 32 Sup. Ct. 2 (1911). 

“Wisconsin Railroad Commission v. C. B. & Q. R. R. Co., 257 U. S. 563, 
42 Sup. Ct. 232 (1922). 

“Coronado Coal Co. v. United Mine Workers, 268 U. S. 295, 45 Sup. Ct. 551 
(1925) ; Bedford Stone Cutters’ Association v. Journeyman Stone Cutters’ Associ- 
ation, 274 U. S. 37, 47 Sup. Ct. 522 (1927). 

“ 26 Stat. 200 (1890), 15 U. S.C. A. §1 (1927). 

“ Supra note 47, at 310. 
201 U. S. 293, 54 Sup. Ct. 396 (1934). 
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individual cases arise. However, from the cases it relies upon in 
drawing the distinction there seems to be a two-fold test: (1) Is the 
act which Congress is seeking to control one which it must of 
necessity control in order effectually to exercise a power with which 
there is no doubt that it is vested? This would seem to include all 
the cases of federal control over intrastate transportation facilities. 
(2) The second test, which has been drawn completely from cases 
arising under the Sherman Anti-Trust Act, is whether there is a con- 
spiracy directed intentionally against interstate commerce. The ex- 
istence of the test can easily be seen by a comparison of the two 
Coronado Coal cases.®! If the intent is present, the conspiracy comes 
within the control of the federal government, while if the only intent 
is to accomplish a local purpose, but the accomplishment of that 
purpose either increases or decreases the volume of interstate com- 
merce, that result is merely indirect and fortuitous and does not come 
within the federal jurisdiction. 

While these tests are awkward, one of them involving a question 
of intent while the other is purely a question of result, the opinion 
seems to be quite definite in laying them down. The remainder of the 
opinion in the principal case consists in the application of the tests to 
the situation at hand. Naturally, accepting the correctness of the 
tests, the second has no application in the present case. The Schech- 
ter brothers, whatever their motives were, good or bad, certainly did 
not specifically intend to reduce the amount of interstate commerce 
in poultry or in any other commodity when they held their wages 
below the union scale. Consequently the first test is the only one 
with which the court must deal. 


The government made two economically pressing arguments in 
attempting to prove that the wage and hour scale in intrastate oc- 
cupations had a direct effect upon interstate commerce: (1) that 
both affected prices and that the price structure directly affected the 
amount of interstate commerce, both either going up or going down 
simultaneously ; and (2) that both directly affected the purchasing 
power of the people, thereby either increasing or decreasing the 
amount of goods in interstate commerce which they would demand. 
Both of these propositions, the court answers by stating that they 
proved too much. If the federal government can regulate one ele- 
ment of cost, it can regulate all. If it could regulate the buying power 
of the people, there would remain no such thing as intrastate com- 
merce. This, it says, would mean the end of the federal system for 
which the constitution specifically provides. 

Of the innumerable problems which this decision raises it will 
be possible here to indicate only a few. 

The first and most prominent is the question concerning the types 
of commerce which Congress can regulate today. The court clearly 
points out that the mere fact that the goods which are consumed in 
the commerce came from outside the state does not place it under 
Congressional regulation. What will it say as to transactions which 





™ 259 U.S. 344, 42 Sup. Ct. 570 (1920) ; 268 U. S. 295, 45 Sup. Ct. 55 (1925). 
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produce articles which are intended for interstate sale, as for in- 
stance, the mining or forestry industries? If it follows the line 
indicated in the opinion, it seems doubtful that Congress would 
have any greater power over these industries. A number of the cases 
on which the court relies declare this quite definitely. 

The first Coronado Coal case says that “coal mining is not inter- 
state commerce, and obstruction of coal mining, though it may pre- 
vent coal from going into interstate commerce, is not a restraint of 
that commerce unless the obstruction to mining is intended to re- 
strain commerce in it, or has necessarily such a direct material and 
substantial effect to restrain it that the intent reasonably must be 
inferred.”®? 

The major group of industries over which it would seem there 
was the greatest likelihood of a constitutional federal control are 
those in which raw materials are brought in from out of state to be 
manufactured into articles to be sold out of state, for example, en- 
terprises such as General Motors or the Ford Motor Company. This 
seems the exact situation which we find in the Swift case.** To 
allow Federal control in such cases the court would have to overrule 
its interpretation of the Swift case as being based on the effect 
on interstate commerce rather than being a part of it, which inter- 
pretation was outlined in United Leather Workers v. Herkert.** 
“What those cases decided,” the court said, “was that when Con- 
gress found from investigation that more or less constant abusive 
practices and a course of business, usually only within state police 
cognizance, threatened to obstruct or unduly burden the freedom of 
interstate commerce, it could by law institute supervision of such 
course of business in order to prevent the abuses having such effect.” 

Under such an interpretation it would seem the doctrine of 
“flow” or “stream” of interstate commerce was practically non-ex- 
istent. Since the court states quite clearly that if this were true of 
any industry whether a “throat” of interstate commerce or not, it 
would be a direct effect upon such commerce and subject to Con- 
gressicnal regulation. This leads one to wonder whether the federal 
government could regulate wages even in the Chicago stockyards. 
Has the court indicated that it will definitely sustain its statement in 
Oliver Iron Mining Co. v. Lord®™ that “Mining is not interstate com- 
merce, but, like manufacturing is a local business subject to local 
regulation and taxation. Its character is intrinsic, is not affected 
by the intended use or disposal of the product, is not controlled by 
contractual engagement, and persists, even though the business be 
conducted in close connection with interstate commerce”? This is 
what President Roosevelt called putting the construction back into 
“horse and buggy” days. 

Disregarding the court’s interpretation of the cases, there is 
one argument which the court makes that deserves comment. That 


"Td. at 410. 

* Supra note 41. 

265 U. S. 457, 44 Sup. Ct. 623 (1924). 

262 U. S. 174, 178, 43 Sup. Ct. 526 (1922). 
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is that the interpetation of interstate commerce cannot be pushed so 
far as to obviate the distinction which the Constitution itself makes. 
This is undoubtedly true. Yet the N. R. A. did not attempt to do 
this. It only attempted to give a new practical interpetation to the 
commerce clause by which interstate commerce would be understood 
to mean all commerce which definitely affects the economy and 
prosperity of the sister states,°° that commerce which the state 
practically even if not theoretically is unable to control. The con- 
stitution does not guarantee the existence of intrastate commerce, 
but guarantees the existence of a distinction. In the day when the 
document was written there were few transactions which had any 
effect upon business in other states. There were few interstate 
transactions. Today there are many. The court through the years 
has recognized that new economic conditions could enlarge the type 
and number of transactions which Congress could control. There is 
no reason why this gradual progression should now be brought to a 
halt. 

The amount and kind of transactions in one state which sub- 
stantially affect those in other states will shift and change from 
time to time. Wages, hours, and working conditions in our im- 
mense corporate industries affect the economy of the nation tre- 
mendously. Those in the service industries, our barbers or cleaners 
and dyers, do not, and are, as we discovered, completely unsuited 
for federal regulation. The latter, anyone will concede, are intrastate 
commerce today, as the work of the commission men in Chicago 
stockyards was 50 or 75 years ago. Whether they will be such to- 
morrow no one can say. 

It is submitted that if the court has determined for all time that 
there is a hard and fast line between interstate and intrastate com- 
merce which cannot be moved from side to side upon occasion, it has 
done us a great disservice and has assumed a position from which 
of necessity it will be forced to recede. 

OweEN D. NEE 


INSURANCE—RELATIONSHIP OF MORTGAGEE AND INSURER UNDER 
THE STANDARD MortGaGe CLause.—There are three ways in which 
a mortgagee may have his interest in the mortgaged property pro- 
tected under a fire insurance policy: (1) by direct contract, (2) 
by a so-called “loss payable” clause inserted in the policy issued to 
the mortgagor, such clause usually reading, “loss, if any, payable to 
the mortgagee as his interest may appear,” or (3) by a “union” 
or “standard” mortgage clause,” statutory or otherwise,’ in a policy 
issued to the mortgagor. 





Stern, supra note 3, at 1363. 

; *See Keith v. Royal Insurance Co., 117 Wis. 531, 538, 94 N. W. 295, 207 
1903). 

*A typical standard mortgage clause reads as follows: “Loss or damage, if 
any, under this policy, shall be payable to mortgagee (or 
trustee) as interest may appear, and this insurance, as to the interest of the 
mortgagee (or trustee) only therein, shall not be invalidated by any act or neglect 
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The question most frequently raised concerns the effect of con- 
duct of the mortgagor, which may forfeit the policy as to him, 
on the rights of the mortgagee. If the mortgagee insures his interest 
by a separate contract, which is not a frequent practice, he is then a 
party to the contract and is plainly protected against acts of the 
mortgagor, unless otherwise stipulated. Usually, however, it is the 
mortgagor who secures the policy, pursuant to agreement with the 
mortgagee. A “loss payable” clause inserted in the contract is gen- 
erally held to constitute the mortgagee an “appointee.” By “ap- 
pointee” is meant merely one who has been designated to receive pay- 
ment.* He stands in the place of the mortgagor and recovers through 
the latter’s right. Consequently, any defense which the insurer has 
against the insured mortgagor is also a bar to a claim by the mor- 
tgagee. It is the purpose of the “standard” or “union” mortgage 
clause to remedy this situation. In outline, the standard mortgage 





of the mortgagor or owner of the within described property, nor by any fore- 
closure or other proceedings or notice of sale relating to the property, nor by any 
change in the title or ownership of the property, nor by the occupation of the 
premises for purposes more hazardous than are permitted by this policy; pro- 
vided, that in case the mortgagor or owner shall neglect to pay any premium due 
under this policy, the mortgagee (or trustee) shall, on demand, pay the same. 
(Italics ours). 

“Provided also, that the mortgagee (or trustee) shall notify this company 
of any change of ownership or occupancy or increase of hazard which shall 
come to the knowledge of said mortgagee (or trustee) and, unless permitted by 
this policy, it shall be noted thereon and the mortgagee (or trustee) shall, on de- 
mand, pay the premium for such increased hazard for the term of the use thereof; 
otherwise this policy shall be null and void. (Italics ours). 

“This Company reserves the right to cancel this policy at any time as 
provided by its terms, but in such case this policy shall continue in force for the 
benefit only of the mortgagee (or trustee) for ten days after notice to the 
mortgagee (or trustee) of such cancellation and shall then cease, and this 
Company shall have the right, on like notice, to cancel this agreement. 

“In case of any other insurance upon the within described property this 
Company shall not be liable under this policy for a greater proportion of any 
loss or damage sustained than the sum hereby insured bears to the whole amount 
of insurance on said property, issued to or held by any party or parties having 
an insurable interest therein, whether as owner, mortgagee or otherwise. 

“Whenever this Company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy, and shall claim that, as to the mortgagor or 
owner, no liability therefor existed, this Company shall, to the extent of such 
payment, be thereupon legally subrogated to all the rights of the party to whom 
such payment shall be made, under all securities held as collateral to the mortgage 
debt, or may at its option, pay to the mortgagee (or trustee) the whole prin- 
cipal due or to grow due on the mortgage, with interest accrued thereon to the 
date of such payment, and shall thereupon receive a full assignment and transfer 
of the mortgage and of all such other securities; but no subrogation shall im- 
= the right of the mortgagee (or trustee) to recover the full amount olf.............. - 
claim.” 

* Wis. Stat. (1933) §211.07 sets out a form of the standard mortgage clause 
for use by registered town mutuals. At present, however, only one company is 
operating under this statute. Despite the lack of statutory requirement, the 
“standard” or “union” mortgage clause is extensively used throughout the state. 

“Keith v. Royal Insurance Co., 117 Wis. 531, 94 N. W. 295 (1903) ; Korntved 
v. American Insurance Co., 216 Wis. 470, 257 N. W. 670 (1934); see Note (1926) 
11 Corn. L. Q. 553; Vance, Insurance (2d ed. 1930) 656. 
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clause provides that no “act or neglect’”® of the mortgagor shail 
invalidate the policy as to the interest of the mortgagee, provided that 
the mortgagee pay the premiums on demand if the mortgagor de- 
faults, or if the hazard is increased. It also provides that when the 
insurer pays the mortgagee and disclaims liability to the mortgagor, 
the insurer shall be subrogated to the rights of the mortgagee against 
the mortgagor. 

The majority view is that the above provisions are not promises 
of the mortgagee, but conditions of payment.® Yet since the case of 
Hastings v. Westchester Fire Insurance Co.," courts have generally 
held that the standard mortgage clause creates an “independent con- 
tract” between the mortgagee and the insurer.’ Various reasons have 
been given in support. The earlier cases considered the clauses as 
covenants and found consideration in the provisions that the mortga- 
gee pay the premium on demand after the mortgagor’s default, or 
additional rates for increased hazards, and that the company should 
be subrogated to the mortgagee’s rights against the mortgagor, if 
the company disclaimed liability to the mortgagor.® In order that the 
acts provided for should constitute consideration, it would seem neces- 
sary that the mortgagee promise or perform them. Since the mortga- 
gee makes no promise to perform them, the contract, if any, is un- 
ilateral rather than bilateral, and hence not binding on the insurer 
or the mortgagee until the latter has either complied with a de- 
mand for payment of a premium, notified the insurer of an in- 
creased hazard, or assigned to the insurer his rights against the 
mortgagor. 

It has been suggested that the consideration moves from a third 
party, the mortgagor, in the form of his taking out the policy or 
paying the premiums.’ While a contract may be created in this 
manner,! this does not seem to conform to the fact situation, nor 
to the rule that the “independent contract” between the mortgagee 








* Bank of Cashton v. La Crosse County Scandinavian Town Mutual Insurance 
Co., 216 Wis. 513, 257 N. W. 451 (1934) (“default” held equivalent to “act or 
neglect”’). 

* Asher v. Union Assurance Co., 47 Ga. 620, 171 S. E. 238 (1933) ; Coykendall 
v. Blackmer, 146 N. Y. Supp. 631 (1914). Contra: Boston Safe Deposit & Trust 
Co. v. Thomas, 59 Kan. 470, 53 Pac. 472 (1898) ; Stoddart v. Black, 134 Kan. 838, 
8 P. (2d) 305 (1932) (refusing to overrule Boston Safe Deposit Co. v. Thomas, 
supra). Wis. Stat. (1933) §202.11 provides that in case of insurance in a town 
mutual company, that the mortgagee “shall” pay the premium in the event that 
the mortgagor defaults. There is no Wisconsin decision upon this statute, but 
Hennessey v. Helgason, 168 Miss. 834, 151 So. 724 (1934) holds a somewhat similar 
statutory provision to impose a liability upon the mortgagee. 

773 N. Y. 141 (1878). 

* Prudential Insurance Co. v. Paris Mutual Insurance Co., 213 Wis. 63, 
250 N. W. 851 (1933); see Comment (1933) 33 Col. L. Rev. 305. 

* Hastings v. Westchester Fire Insurance Co., 73 N. Y. 141 (1878); Pru- 
dential Insurance Co. v. Paris Mutual Insurance Co., 213 Wis. 63, 250 N. W. 851 
(1933); see Comment (1933) 33 Col. L. Rev. 305. 

**See Coykendall v. Blackmer, 146 N. Y. Supp. 631, 633, (1914); Smith v. 
Home Insurance Co., 25 R. I. 260, 268, 55 Atl. 715, 718 (1903). 

*1 Williston, Contracts (1920) 268. 
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and insurer is a part of the policy.’ Considering the usual lack of 
any active participation in the insurance transaction by the mortga- 
gee, and the large part played by the mortgagor, the theory that the 
mortgagor is the mortgagee’s agent, or that the mortgagee is a bene- 
ficiary of the mortgagor’s contract with the insurer would seem bet- 
ter to fit the actual circumstances. 

A few courts have considered the mortgagor as the agent of the 
mortgagee, at least as to securing insurance on the mortgagee’s in- 
terest,!° and the premiums paid by the mortgagor as sufficient con- 
sideration to support both the mortgagor’s insurance and an inde- 
pendent contract between the mortgagee and the insurer. However, 
if the mortgagor is the mortgagee’s agent, his agency would seem 
to extend to other matters as well. In the usual case, the mortgagor 
secures the insurance and conducts all negotiations with the insurer. 
It would appear that the scope of his agency would necessarily in- 
clude the entire transaction and lead to the result at least that any 
fraud in procuring the policy would invalidate the mortgagee’s in- 
terest.‘ Under the majority view, however, it is immaterial, as to 
the rights of the mortgagee, whether the mortgagor’s conduct in- 
validating the policy as to himself occurs before or after the is- 
suance of the policy.° This same result could be reached under the 
agency theory by construing the phrase “any act or neglect” as an 
agreement by the insurer that the fraud of the mortgagee’s agent in 
securing the insurance shall not affect the validity of the contract. 
There is some doubt as to whether such a contract might not be 
void as against public policy..* But even if such a contract were 
valid, the agency theory fails to cover the situation where the mortga- 





* Bank of Cashton v. La Crosse County Scandinavian Town Mutual In- 
surance Co., 216 Wis. 513, 257 N. W. 451 (1934) ; see Reed v. Fireman’s Insurance 
Co., 81 N. J. L. 523, 525, 80 Atl. 462, 463 (1911). 

* Palmer Savings Bank v. Insurance Co., 166 Mass. 189, 44 N. E. 211 (1896); 
Union Institution for Savings v. Phoenix Insurance Co., 196 Mass. 230, 81 N.E. 
994 (1907); Hanover Fire Insurance Co. v. National Exchange Bank, 34 S. W. 
333 (Texas 1896). But see Union Trust Co. v. Philadelphia Fire & Marine In- 
surance Co., 127 Me. 528, 537, 145 Atl. 243, 248 (1929). 

“ Hanover Fire Insurance Co. v. National Exchange Bank, 34 S. W. 333 
(Texas 1896). 

**Union Trust Co. v. Philadelphia Fire & Marine Insurance Co., 127 Me. 
528, 145 Atl. 243 (1929); Hastings v. Westchester Fire Insurance Co., 73 N. Y. 
141 (1878); Fayetteville Building & Loan Association v. Mutual Fire Insurance 
Co., 105 W. Va. 147, 141 S. E. 634 (1928) (fraudulent misrepresentation of the 
distance of the property from a fire hydrant); Goldstein v. National Liberty 
Insurance Co., 256 N. Y. 26, 175 N. E. 359 (1931) (breach of warranty and 
misrepresentation of ownership); see Note (1931) 17 Corn. L. Q. 151. But cf. 
Graham v. Fireman’s Insurance Co., 87 N. Y. 69 (1881) incapacity of insured held 
not included in meaning of “act or neglect”); Comment (1931) 9 Canadian Bar 
Review 634 (“act or neglect” applied only to acts subsequent to issuance of the 
policy). 

**In view of the rule of agency that a party has all defenses against the 
principal that he would have had if the principal had made the contract under 
the same conditions, Restatement, Agency (1933) §298, and the rule that a 
stipulation in an ordinary contract that the fraud of one of the parties shall not 
invalidate it is void as against public policy. 2 Williston, Contracts, (1920) 1555. 
Cj. Restatement, Agency (1933) §260 (2). 
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gee is ignorant of the existence of the insurance until after the loss,” 
for it would seem to be going too far to allow the mortgagee to re- 
cover upon a contract of which he knew nothing and did not ratify. 
Except for this fact situation, it would appear that the agency 
theory could adequately be applied to the relationship in question. 
The advisability of doing so except in clear cases would seem to be 
doubtful, however. In cases where the mortgagor is not clearly des- 
ignated as the agent of the mortgagee, it would seem that a bene- 
ficiary contract would conform more closely to the relations among 
the various parties. 

The estoppel theory advanced in Syndicate Insurance Co. v. 
Bohn"® is another attempted explanation of the view that the mor- 
tgagor’s breach of condition prior to the issuance of the policy 
does not affect the interest of the mortgagee. The case held that 
when the insurance company tenders a policy to the mortgagee it 
impliedly represents that it was validly contracted as between the 
company and the mortgagor, and that the mortgagee is entitled to 
rely on such representation. The theory of estoppel may fit when 
the mortgagee receives the policy from the insurer or perhaps when 
he inquires of the insurer and is informed that he is protected. In 
other situations, however, there appears nothing upon which to 
base an implied representation by the insurer. 

The theory that the mortgagee is the beneficiary’® of the mortga- 
gor’s contract with the insurer has been little touched upon by the 
courts. This would seem to be the most inclusive theory advanced, 
for it is then immaterial, among other things, whether or not the 
mortgagee knew of the existence of the policy.2” Nor can the prin- 
cipal parties to the contract revoke the policy as to the mortgagee’s 
interest without notice,” since a condition of the standard mortgage 
clause provides for ten days notice to the mortgagee before cancella- 
tion, thus protecting him despite his ignorance of the existence of the 
contract. 

If the mortgagee is a beneficiary, is the promise of the insurer 
that no act or neglect of the mortgagor shall invalidate the contract 
as to the interest of the mortgagee void as against public policy, 
when the act of the mortgagor is the use of fraud in securing the 
contract? In ordinary contracts, fraud is usually a defense and any 
provision that fraud of one of the parties shall not invalidate the 














“Cf. Union Institution for Savings v. Phoenix Insurance Co., 196 Mass. 
230, 81 N. E. 994 (1907). 

* 65 Fed. 165 (C. C. A. 8th, 1894) ; cf. Prudential Insurance Co. v. Paris Mu- 
tual Insurance Co., 213 Wis. 63, 250 N. W. 851 (1933); Bank of Cashton v. La 
Crosse County Scandinavian Town Mutual Insurance Co., 216 Wis. 513, 257 N. W. 
451 (1934). 

“Walker v. Queen Insurance Co., 136 S. C. 144, 134 S. E. 263 (1926); see 
Imperial Building & Loan Association v. Aetna Insurance Co., 113 W. Va. 62, 67. 
166 S. E. 841, 843 (1932); State Bank of Chilton v. Citizen’s Mutual Fire In- 
surance Co. of Janesville, 214 Wis. 6, 10, 252 N. W. 164, 165 (1934). 

See 4 Page, Contracts (2d ed. 1920) §2392. 

** Cf. Fireman’s Fund Insurance Co. v. Smith, 170 Wash. 207, 16 P. (2d) 202 
(1932). 
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contract is void.22 How this provision affects the interest of a bene- 
ficiary is not so clear.2* Even if the law of contracts is otherwise, 
perhaps the mortgagee-beneficiary should be protected since insurance 
law has grown apart from its parent, contract law, and has become 
a separate branch of law in itself.** 

This problem of the position of the mortgagee under the standard 
mortgage clause is a recent one in Wisconsin, there being but three 
cases upon the subject. In the case of Prudential Insurance Co. v. 
Paris Mutual Insurance Co.,”> Justice Fowler stated: “The promises 
of the mortgagee to pay premiums (assessments) on demand in case 
the owner did not do so, to notify the insurer of increased hazards 
created by occupation of the premises for extrahazardous purposes 
known to the mortgagee and to pay the increased rates incident to 
such hazards upon demand therefor, and the agreement relating to 
subrogation to the mortgagee’s rights under the mortgage in case of 
payments of loss to the mortgagee and its agreement to assign its 
mortgage in case of full payment of the mortgage, constituted a 
sufficient consideration for the mortgagee’s insurance. The rule that 
a promise by the obligee of a contract to do a thing of advantage or 
benefit to the obligor constitutes a sufficient consideration for the 
obligation of the obligor under the contract is too familiar to require 
citations to support it.” (Italics ours). 

In State Bank of Chilton v. Citizen’s Mutual Insurance Co. of 
Janesville,* Chief Justice Rosenberry stated, by way of dictum: 
“The mortgagee paid no part of the premium and entered into no 
obligation to pay it. If the mortgagor failed to pay the premium, the 
mortgagee could continue the policy by payment of the premium, 
but it did not agree to pay it. It seems clear, therefore, that the 
contract, so far as the mortgagee is concerned, is one for the benefit 
of a third party—in this case the plaintiff bank.” (Italics ours). 

These cases may be distinguished under the estoppel theory, as 
discussed above, because of the different means of obtaining the 
mortgage clauses. In the Prudential case, the insurance policy was 
already in existence when the mortgage was executed. The mortga- 
gee then conducted the negotiations that led to a form of the stand- 
ard mortgage clause being attached as a rider to the policy. In the 
State Bank of Chilton case, the mortgagor apparently obtained the 
standard policy with the attached mortgage clause. In the latter case, 





* 2 Williston, Contracts (1920) 1555. 

“Union City Realty & Trust Co. v. Wright, 145 Ga. 730, 89 S. E. 822 
(1916), holds that the beneficiary is subject to any defenses arising out of the 
o:iginal contract. This would seem to imply that an agreement that fraud of 
the promisce should not invalidate the beneficiary’s interest would be void as 
against public policy under the rule relating to ordinary contracts. 2 Williston, 
Contracts (1920) 1555. In Wisconsin, whether or not the beneficiary receives 
a vested interest before he knows of the contract or assents to it, should also be 
considered. See Page, Beneficiary Contracts in Wisconsin (1921) 1 Wis. L. Rev. 
216, 274 at 299. 

“See Vance, Insurance (2d ed. 1930) 7. 
* 213 Wis. 63, 250 N. W. 851 (1933). 
214 Wis. 6, 252 N. W. 164 (1934). 
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the court did not expressly recognize this distinction and did not 
mention the Prudential case. In Bank of Cashton v. La Crosse 
Scandinavian Town Mutual Insurance Co.,”" while it does not appear 
in the report, the record shows that the insurance was already ex- 
isting when the mortgage was executed, that the policy was then 
assigned to the mortgagee, who conducted negotiations leading to the 
attachment of the mortgage clause as a rider, and that both the 
rider and original policy were mailed by the insurer to the mortgagee. 
This case was decided upon the basis of the Prudential case and 
seems to be consistent with the distinction noted above. 

It should be observed, however, that in the Bank of Cashton case 
the policy was assigned to the mortgagee when the mortgage was ex- 
ecuted, while in the Prudential case it remained in the hands of the 
mortgagor. It would appear that in the Bank of Cashton case there 
was in fact a contract existing between the mortgagee and the in- 
surer because the mortgagee was the owner of the policy at the time 
that it procured the attachment of the mortgage clause. It would 
seem that if the beneficiary contract theory were followed, the dis- 
tinction discussed above would not be necessary to attain the desired 
result. The holding in the Prudential case that the provisions of the 
standard mortgage clause are covenants of the mortgagee seems to 
be erroneous under the previous discussion in this comment, as does 
also the finding of a resultant independent contract. The citation of 
Keith v. Royal Insurance Co.”* in the Prudential case as supporting 
the point that such a rider creates an independent contract is merely 
dictum and no real authority. 

If the court follows the beneficiary contract theory as indicated 
in the Bank of Chilton case, it will no doubt eliminate much of the 
present confusion and facilitate the handling of future cases in- 
volving the standard mortgage clause. 

MELvILLE C. WILLIAMS 





* 216 Wis. 513, 257 N. W. 451 (1934). 
"117 Wis. 531, 94 N. W. 295 (1903). 
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CoNSTITUTIONAL LAw—RIGHT OF FEDERAL GOVERNMENT TO 
DIstRIBUTE ELEcTric PowER—TENNESSEE VALLEY AUTHORITY— 
On application of a minority stockholder, the federal district court 
entered an order restraining the execution of contracts between the 
Alabama Power Co. and the Tennessee Valley Authority (T V A) 
for the purchase of power lines from a T V A dam to various 
municipal distributing stations. Further, various municipalities were 
enjoined from using federal funds to construct municipal power 
plants, because such construction was in furtherance of T V A’s 
illegal purpose. On appeal to the circuit court of appeals the decree 
was reversed because: (1) the T V A as an agency of the United 
States has the constitutional power to dispose of property lawfully ac- 
quired by the United States, even though it thereby enter into com- 
petition with private individuals; and (2) the motives of the T V A 
are immaterial as long as its acts are not unrelated to the carrying 
out of congressional powers over navigable waters and in furtherance 
of national defence.’ 

Reliance on the power of Congress over navigable waters and in 
furtherance of national defence provides the courts with a broad 
basis for sustaining legislation which in fact is only remotely related 
in its objectives to these two ends.? But in addition the court in 
the principal case argues convincingly that the power to dispose of 
excess current produced by T V A is part of the federal govern- 
ment’s power over its property generally. And as a practical mat- 
ter, to insist that the T V A has power to dispose only of accidental 
surpluses beyond the needs of navigation and national defence is 
absurd, since first, there would be no market for these accidental 
surpluses, and second, the government would under such a narrow 
view be forced to waste most of the water power which it owns, 
and which must be available for its purposes in time of war, al- 
though its peacetime requirements are so small as to make for a sub- 
stantial excess of current. 

Not only, however, are there practical considerations on the 
basis of which the legislation and the activities of the T V A un- 
der it can be sustained. The language used by the United States 
Supreme Court in earlier cases seems plainly to permit the T V A to 
carry on its power operations.’ 





* Tennessee Valley Authority v. Ashwander, 78 Fed. (2d) 578 (C. C. A. 5th 
1935). 

*Culp, Creation of Government Corporations by the National Government 
(1935) 33 Mich. L. Rev. 473, and cases cited. 

* Arizona v. California, 283 U. S. 423, 51 Sup. Ct. 522 (1931) (pointing out 
that the motives of Congress are not open to review by the courts as long as 
the river involved is navigable and as long as the means adopted by Congress are 
not unrelated to the control of navigation; the reasonable necessity for a par- 
ticular structure is not for judicial determination). Similarly, United States v. 
Chandler Dunbar Co., 229 U. S. 53, 33 Sup. Ct. 667 (1913); Green Bay and Co. 
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Finally, it should be pointed out that what seemed to the dis- 
trict court to argue conclusively against the validity of this legisla- 
tion is dismissed as immaterial by the circuit court of appeals ; name- 
ly, the fact that T V A was to undersell private competitors, serving 
as a “yardstick” to demonstrate the advantages of public ownership. 
Similarly immaterial are held to be the broad social objectives of 
T V A. These factors are merely incidental to the exercise of the 
legal powers of Congress. And, as Judge Sibley points out in his 
concurring opinion in the principal case, these factors ought not to be 
considered by the court ; their desirability ought to be passed on by the 
electorate. What seems a desirable judicial self-limitation is ex- 
pressed here, for obviously the extent to which Congress may achieve 
these so-called incidental objectives through reliance on certain 
specifically granted powers is a question of degree. And as long as 
there exists, as in the principal case, a genuine basis for Congres- 
sional action, the determination of the desirability of concomitants 
of such action ought not be a judicial matter.* 

Ecpert S. WENGERT 


ConTRACTS—DAMAGES—DuTy OF INJURED Party TO MINIMIZE 
IT—EMs ALLOWABLE FOR PERIODS OF ForceD DELAy.—B had con- 
tracted to build an addition to the court house of C county. Due to 
delays on the part of C county in granting other necessary contracts, 
and delays on the part of other contractors, B was forced to remain 
idle for a period of forty-nine weeks. During that time B kept in 
his employ a skeleton organization consisting of boss superintendent, 
carpenter foreman, watchman, part-time clerk, mason superintendent 
and painter superintendent. After completion of the contract B 
sued C county for damages due to the loss of time and its accompany- 
ing additional expense including the salaries for the men mentioned 
above. The cause was heard in the trial court before the judge with- 
out a jury. Damages were awarded to the contractor for the cost of 
maintaining the skeleton organization during the period of forced 
delay. Held: Reversed. B was in no position to claim damages, and 
presented no item of compensable delay. Part of the item for cost of 
retention of certain employees was rejected because of the terms 
of the contract, and part on the general principle that the party not 
in default must minimize damages.* 

The general rule that one cannot recover for avoidable conse- 
quences is well recognized and applies in tort and contract.? In 
a situation such as was presented in the much quoted case of Clark v. 
Marsiglia the rule is of rather simple application.? In that case 





v. Patten Paper Co., 172 U. S. 58, 19 Sup. Ct. 173 (1898); Kaukauna Co. v. 
Green Bay and Co., 142 U. S. 254, 12 Sup. Ct. 173 (1891). 

“Arizona v. California, 283 U. S. 423, 51 Sup. Ct. 522 (1931). The state- 
ments by Congress as to its purpose must be accepted by the court, even though in 
fact that purpose is subordinate to others, which, if taken alone, would not 
justify Congressional action. 

* Henry Shenk Co. v. Erie County et al., 178 Atl. 662 (Pa. 1935). 

*1 Sedgwick on Damages (8th ed. 1891) §205; 8 R. C. L. 442. 

*1 Denio 317 (N. Y. 1845). 
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plaintiff had a contract to clean and repair pictures. He persisted 
in going ahead with his cleaning and repairing after defendant had 
repudiated the contract. The court held that there was a duty to 
stop performance, and therefore the work after repudiation was not 
allowed as an item of the damages. 

The principal case, however, presents no simple course to the 
contractor. Here were acts on the part of the defendant which 
caused plaintiff to hold off or suspend operation for an indefinite 
period of time. What will be the effect of the delay on the delivery 
of materials? Can he discharge his men immediately, and depend on 
the future labor supply; especially the key men for his organization? 
What should be done with the operating equipment during the in- 
terim? These are some of the speculative problems which confront 
the contractor. 

It is considered good social policy to encourage and force parties 
to keep damages to a minimum. But the application of the rule 
acts to the benefit of the wrongdoer. Hence, courts carefully define 
the duty of the party wronged.* The rule does not require the party 
not in default to take every possible precaution to mitigate damage. 
He is bound to do no more than a reasonable and prudent man would 
do under the circumstances.2 Some courts have thrown further 
safeguards around the party not in default by putting on the wrong- 
doer the burden of proving that damages might have been miti- 
gated. The duty to take a certain course of action must be clear, 
and the injured party need not involve himself in any risk." Judged 
from the standpoint of one reasonably trying to exercise foresight, 
courts have allowed plaintiff to recover costs of prudent attempts 
to reduce damages even though such efforts proved unsuccessful.® 

The doctrine of avoidable consequences is but a rule of damages 
by which certain items of loss may be excluded from consideration.® 
It is not to be assumed that only one course of conduct could be 
chosen by the injured party.1° In many situations the determination 
of whether or not the injured party discharged his duty is a question 





“For a suggested use of the word “disability” in place of the word “duty”, 
in this respect see (1917) 28 Yale L. J. 827. 

*6 Page, The Law of Contracts (2d ed. 1922) $3194; McCormick, Avoiding 
Injurious Consequences (1931) 37 W. Va. L. Q. 331. 

°Crosby v. Plummer, 111 Me. 355, 89 Atl. 145 (1913); Osage Oil and Re- 
fining Co. v. Lee Farm Oil Co., 230 S. W. 518 (Tex. Civ. App. 1921); Stevens- 
Davis Co. v. Peerless Service Laundry, 112 N. J. L. 304, 170 Atl. 619 (1934). 

"Lean v. Clark, Childs and Co., 53 R. I. 479, 167 Atl. 122 (1933). 

* Central Texas Telephone Co., Inc. v. Allmand, 246 S. W. 676 (Tex. Civ. App. 
1923) ; Southern Hardware and Supply Co. v. Standard Equipment Co., 158 Ala. 
596, 48 So. 357 (1909). 

* Western Real Estate Trustee v. Hughes, 172 Fed. 206 (C. C. A. 8th, 1909); 
Crosby v. Plummer, 111 Me. 355, 89 Atl. 145 (1913); Isenman v. Burnell, 125 
Me. 57, 130 Atl. 868 (1925). Cf. McNarra v. The Chicago and Northwestern 
Ry. Co., 41 Wis. 69 (1876). 

* Cf. Den Norske Ameriekalinje Actiesselskabet v. Sun Printing and Pub- 
lishing Ass’n., 226 N. Y. 1, 122 N. E. 463 (1919) (a corporation which was libeled 
was allowed to recover the cost of publishing a denial, though it might not have 
been required to minimize damages by that means). 
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of fact.11 The cost of retaining employees has been presented as an 
item of damages on several occasions in suits against the United 
States. Cost of retaining skilled labor is a proper subject of inquiry.” 
Damages have been awarded to the contractor where the government 
wrongfully caused suspension of activities for loss from “waiting 
with labor, machines and capital,”* “loss occasioned by nonemploy- 
ment of hands,”?* idleness of truck and driver,’® additional amounts 
paid for overhead and superintendents,’® superintendence, clerk hire, 
and watchman.1? 

In considering damages for retention of employees, a distinction 
might be made as between those employees who were hired by the 
employer under contract for a definite period of time, and those who 
were hired on a day to day basis. The contractor not in default is 
not under obligation to sacrifice any right of his own, or subject 
himself to any additional injury in order to minimize the loss of 
defendant.1* The type of service performed by the employee might 
well be considered in deciding what is a reasonable course for the 
contractor. Cost of retention of skilled labor to run certain machines 
has been allowed as an item of damages, even though they were 
hired by the day.?® 

In view of the general rule that the trial court as a trier of fact 
is not to be overruled unless it clearly appears that there is no 
evidence to support its decision, it is submitted, as to that part of the 
decision in the principal case based on the doctrine of avoidable con- 
sequences, that the trial court should have been sustained. 

MARSHALL NorsENG 





“ Eggert v. Kullman, 204 Wis. 60, 234 N. W. 349 (1931). 

*See U. S. v. Smith, 94 U. S. 214, 219 (1876). 

*See U.S. v. Mueller, 19 C. Cl. 581, 592 (1884), aff'd, 113 U.S. 153 (1885) 
(Plaintiff had a contract to furnish stones for the Chicago custom house. Work 
was suspended in 1875 and again in 1877. The court found the delays resulted in 
a loss to claimant of $20,000. The court doesn’t list the specific items of damage, 
but uses the words quoted above). 

* Figh v. U. S., 8 C. Cl. 320 (1872) (Plaintiff had a contract to erect build- 
ings for the government. Work was suspended eighty working days due to 
government delay. Plaintiff completed the contract and sued for damages sustained 
during the suspension. Items of damage allowed for the period of inactivity in- 
cluded 40 laborers at 50c per day, 10 mechanics at $1.00 per day, 2 overseers 
at $2.00 per day, and cost of subsisting 52 men for that period). Cf. Kelly, Mause 
and Co. v. La Crosse Carriage Co., 120 Wis. 84, 97 N. W. 674 (1903) (where loss 
due to idleness of men was included as an item of lost use of plant). 

* Donnell-Zane Co. v. U. S., 75 C. Cl. 368 (1932) (Damages are itemized 
in the findings of the court. Item XV: By reason of the delay, plaintiff’s truck 
and driver were idle 32%4 days. A reasonable charge for said truck and driver 
was $20.00 a day, or a total of $650.00. Item XIX: By reason of holding men 
on the job expecting daily that the required material would arive, the plaintiff 
paid wages to workmen in the sum of $392.00). 

*M. H. McCloskey, Jr., Inc. v. U. S., 66 C. Cl. 105 (1928). 

* Levering and Garrigues Co. v. U. S., 73 C. Cl. 566 (1932). 

* Frederick Raff Co. v. Murphy, 110 Conn. 234, 147 Atl. 709 (1929); Tooke 
v. Burke, 141 La. 746, 75 So. 668 (1917). 

* City of Chickasha v. Hollinsworth, 56 Okl. 341, 155 Pac. 859 (1916). 
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CoNTRACTS—THIRD PERSON BENEFICIARIES—AGRICULTURE AD- 
JUSTMENT Act.—Defendant had a contract with the Secretary of 
Agriculture,! agreeing, in consideration of cash payments, to reduce 


his cotton acreage, and, among other things, “. . . to permit all ten- 
ants to continue in the occupancy of their houses on this farm, rent 
free, for the years 1934 and 1935 respectively. . . .” Plaintiffs, who 


were tenants or sharecroppers on defendant’s farm, brought this ac- 
tion to enjoin defendant from evicting them, contending that this 
was a beneficiary contract and that they were the intended bene- 
ficiaries. Held: to sustain such an action in Arkansas the third 
party must show some obligation or duty owing him from the prom- 
isee which would give him a legal or equitable right to the perform- 
ance of the promise.? Such a holding clearly defeated the expressed 
intentions of the parties to the contract and deprived the plaintiffs of 
any remedy against the defendant for breach of a promise for per- 
formance of which he had already received consideration. 


Following the majority of American courts,’ Arkansas allows 
a third party to sue upon a contract where the parties to the contract 
intended that performance should run to him.* There are, however, 
some restrictions on the right of the beneficiary in Arkansas. “There 
must be, first, an intent by the promisee to secure some benefit to the 
third party; and, second, some privity between the two, the promisee 
and the party to be benefited, and some duty or obligation owing from 
the former to the latter which would give him a legal or equitable 
claim to the benefit of the promise, or an equivalent from him per- 
sonally.”® (Italics ours). 

The fact that no legal or equitable claim exists between the 
promisee and the beneficiary would seem to be of little importance in 
denying relief (except for what bearing it would have in determining 
the intention of the parties); but whether the parties to the con- 
tract intended the performance to run directly to the third party® 
would seem to be of prime importance in determining his rights. 
Although the intentions of the parties to the contract and the re- 
lationship that exists between the promisee and a third party are 
two very different things, the Arkansas courts have consistently com- 
bined and confused the two in applying them to beneficiary con- 
tracts.” 





*Under authority of the Agriculture Adjustment Act of May 12, 1933, 7 
U. S.C. A. §601 et seg., commonly called the Cotton Acreage Reduction Con- 
tract. 

* West v. Norcross, 80 S. W. (2nd) 67 (Ark. 1935). 

*4 Page, Contracts (2nd Ed. 1920) §2387. 

* Chamblee v. McKenzie, 31 Ark. 155 (1876); Lesser-Goldman Cotton Co. v. 
Fletcher, 153 Ark. 17, 239 S. W. 742 (1922); National Trust and Credit Co. v. 
Polk, 123 Ark. 24, 183 S. W. 195 (1916) ; Spear Mining Co. v. Shinn, 93 Ark. 346, 
124 S. W. 1045 (1910); Talbot v. Wilkins, 31 Ark. 411 (1876). 

*Thomas Manufacturing Co. v. Prather, 65 Ark. 27, 44 S. W. 218 (1898), 
quoting from Vrooman v. Turner, 69 N. Y. 280, 25 Am. Rep. 195 (1877). 

*4 Page, op. cit. supra note 3, § 2401. 
™ Dickinson v. McCloppin, 121 Ark. 414, 181 S. W. 151 (1915). 
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An examination of Arkansas cases reveals that in most cases 
where the rights of the alleged beneficiary were disposed of by ap- 
plying the doctrine of Vrooman v. Turner,’ the cases could have 
been decided on the ground that it was not the intention of the 
parties that the promisor should render performance to the third 
party,® yet the court has preferred to speak both of the intentions 
of the parties and the lack of obligation or privity. In Dickinson v. 
McCloppin,” the court said that the intention of the parties and 
the obligation owing the beneficiary “are so related that they run to- 
gether and can hardly be distinguished, for there cannot be said 
to be any intent on the part of the promisee to secure a benefit to 
the third party unless there is some privity in the way of an obliga- 
tion on the part of the promisee to the other party.” Although the 
court in the principal case says that there is no obligation or duty 
owing, it is manifest that the court is not enforcing the intention of 
the parties which is set out in the clear and unmistakable language. 
In only one other case has Arkansas refused to allow the intended 
beneficiary to recover where there was no relationship between the 
third party and the promisor.™ 

In the present case, however, by following the modified inter- 
pretation of Vrooman v. Turner as applied in New York, recovery 
could have been permitted. The contract in the present case would 
seem to fall under the classification of “public contracts.”!* Where 
one contracts with the state for a valuable consideration to do certain 





*69 N. Y. 280, 25 Am. Rep. 195 (1877), cited note 5, supra. 

* Thus where officers of corporation A sold its property to corporation B, 
agreeing to protect the purchasers against all claims against the corporation, it 
would seem that it was the lack of intention on the part of the promisor to per- 
form to C, a creditor of corporation A, rather than lack of obligation between C 
and corporation B that would preclude C from recovering from such officers of cor- 
poration A. Schmidt v. Griffith, 144 Ark. 8, 221 S. W. 476 (1920). To the same 
effect are: Carolus v. Arkansas Light and Power Co., 164 Ark. 507, 262 S. W. 
330 (1924) (where defendant agreed to install motors and furnish power to A’s 
farm with nothing to show that they had plaintiff, A’s tenant, in mind. It 
would seem that the decisive issue should be lack of intention rather than 
lack of relationship); Road Improvement Dist. No. 1 of Conway Co. v. 
Mobley Construction Co., 171 Ark. 585, 286 S. W. 878 (1926) (where a dis- 
trict made a contract with A and later by resolution approved a sub-contract 
between A and B. It appears that B’s suit against the district should be 
decided on the ground that there was no intention to perform to B rather than 
because there was no duty or obligation owing to B); Dickinson v. McCloppin, 
121 Ark 414, 181 S. W. 151 (1915) (where an improvement district provides in a 
contract that the contractor should pay certain liquidated damages per day’s 
delay for the engineer of the district, it seems the intentions of the parties 
rather than their relationship should determine the rights of the engineer against 
the contractor). 

121 Ark. 414, 181 S. W. 151 (1915). 

™ Georgia State Savings Association v. Dearing, 128 Ark. 149, 193 S. W. 572 
(1917) (where B, a life tenant, issued a mortgage to C, and A, the grantee of 
the remainderman promised to assume the mortgage, not knowing that the 
mortgage could only cover the life tenancy, C could not recover against the 
grantee). 

“Seaver v. Ransom, 224 N. Y. 233, 120 N. E. 639 (1918). 
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things for individual citizens of that state, he is liable, in case of 
breach, in suits instituted by such individuals,!* even though they 
would have no remedy against the state, or against the defendant if 
the contract had not been entered into.1* In Wilson v. Costich Co., 
plaintiff was allowed to recover even though he was not a citizen 
of the municipality which made the contract. The court in that case 
said: “The right of the inhabitants of a municipality, as there an- 
nounced,'* to sue under such a contract seems to be based upon 
municipal paternalism, upon a recognized obligation of the municipal- 
ity to represent its citizens in making contracts involving their wel- 
fare (sometimes, but not always, under the police power) to an ex- 
tent such that a direct action at law acrues to an individual citizen 
upon breach of the contract.” 


The New York lower courts in several recent cases permitted 
employees to sue as beneficiaries under the President’s Reemploy- 
ment Agreement,!? as did the New Jersey court,!® that state requir- 
ing no privity of contract or relationship between the promisee and 
the third party where the parties to the contract intended perform- 
ance to run to such third person. 


In Wisconsin it is not necessary, as long as the elements of a 
valid contract exist, that there be any obligation owing from the 
promisee to the beneficiary and the courts are free to give full effect 
to the intentions of the parties.‘ As long as a court is committed 
to the principle of allowing a third party to recover on such a contract, 
this would seem to be the better position, rather than concealing the 
real policy of the court behind vague and confusing phrases, and 
thereby defeating the intentions of the parties to the contract. 

HIvsert P. ZARKY 


EMINENT DoMAIN—RIGHT OF FEDERAL GOVERNMENT TO IN- 
STITUTE CONDEMNATION PROCEEDINGS FoR SLUM CLEARANCE.—In 
a condemnation proceeding to make possible low cost housing and 
slum clearance, the federal district court denied the power of the 
government to acquire land by condemnation for these purposes. On 


* Little v. Banks, 85 N. Y. 258 (1881). 

“ Cook v. Dean, 11 N. Y. App. Div. 123 (1896), aff'd 160 N. Y. 660 (1899) ; 
Farnsworth v. Baro Oil and Gas Co., 216 N. Y. 40, 109 N. E. 860 (1915); Pond 
v. New Rochelle Water Co., 183 N. Y. 330, 76 N. E. 211 (1906); Rigney v. New 
York Central and Hudson River R. R. Co., 217 N. Y. 31, 111 N. E. 226 (1916); 
Rochester Telephone Co. v. Ross, 195 N. Y. 429, 88 N. E. 793 (1909); Smyth 
v. City of New York, 203 N. Y. 106, 96 N. E. 409 (1911); Wilson v. Costich Co., 
231 N. Y. App. Div. 346, 247 N. Y. Supp. 131 (1930) aff'd. 256 N. Y. 629. 

* Wilson v. Costich Co., Ibid. 

* Referring to Vrooman v. Turner, op. cit. supra note 5. 

* Abramovitz v. Trolman, 273 N. Y. Supp. 243 (1934); Mesloh v. Schulte, 273 
N. Y. Supp. 699 (1934) ; Morrison v. Gentler, 273 N. Y. Supp. 952 (1934). 

*Fryne v. Fair Lawn Dressing Co., 114 N. J. Eq. 462, 168 Atl. 862 (1933). 

* Page, Beneficiary Contracts in Wisconsin (1921) 1 Wis. L. Rev. 216, 233; 
Enos v. Sanger, 96 Wis. 150, 70 N. W. 1069 (1897); Kollock v. Parcher, 52 Wis. 
393, 9 N. W. 67 (1881) ; Platteville v. Hooper, 63 Wis. 381, 23 N. W. 581 (1885) ; 
R. Connor Co. v. Aetna Indemnity Co., 136 Wis. 13, 115 N. W. 811 (1908); 
Sinaiko v. Hustad, 189 Wis. 298, 206 N. W. 976 (1926). 
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appeal to the circuit court of appeals the decision of the lower court 
was affirmed. The condemnation was illegal because: (1) eminent 
domain may be exercised only for a public use; and (2) the power 
of eminent domain, not being specifically granted to the federal 
government, may be exercised only as a means in aid of the execution 
of some specifically granted power. Dissent: the power of eminent 
domain may be used to carry into effect the power of taxation and 
of appropriation for the general welfare.* 

Although the theory on which the majority of the court grounds 
its decision seems correct, yet the narrowness with which that theory 
is applied to the facts in the present case might well provide a basis 
for criticism. In the light of both decision and dictum in earlier cases 
passed on by the United States Supreme Court, it seems that there 
should be little difficulty in holding slum clearance and low-cost 
housing construction as within the spirit of “public use.”? In insisting 
that the taking of one individual’s property to give it to another in- 
dividual or select group of individuals is a taking for a private use, 
the court, in the principal case, seems to overlook Brown v. U. S.8 
In that case condemnation which took Brown’s property and gave 
it to an individual as a substitute for property destroyed through the 
flooding of that individual’s land was held proper. Further, in Rindge 
v. Los Angeles County* the United States Supreme Court discusses 
some of the factors that enter into the determination of the nature 
of “public use.” It is not necessary that even a considerable part of 
the community benefit as a result of the exercise of the power of 
eminent domain. Such objectives as public health, recreation, and 
enjoyment may legally be achieved through the exercise of the 
power of eminent domain. Thus, certainly the relief of unemployment 
and the providing of reasonably good and sanitary housing condi- 
tions for the low-income groups cannot be dismissed as outside the 
sphere of public use. The emphasis which the court places on “use” 
in the principal case, insisting that leasing and selling of the property 
and not the relief of unemployment or the improvement of living 
conditions is the use for which this property is sought, does not 
seem altogether to the point. 

The second objection to the exercise of the power of eminent 
domain in furtherance of any but the enumerated powers seems to be 





*U. S. v. Certain Lands in the City of Louisville, 78 F. (2d) 684 (C. C. A. 
6th, 1935). 

* The following are cases in which the condemnation was held valid as for a 
public use: Strickley v. Highland Boy Gold Mining Co., 200 U. S. 527, 26 
Sup. Ct. 301 (1906) (mines) ; Clark v. Nash, 198 U.S. 361, 25 Sup. Ct. 676 (1905) 
(irrigation) ; Fallbrook Irrigation District v. Bradley, 164 U. S. 112, 17 Sup. Ct. 
56 (1896) (irrigation) ; Hairston v. Danville and Western Ry., 208 U. S. 598, 28 
Sup. Ct. 331 (1908) (railroad siding for a private plant); O’Neill v. Leamer, 239 
U. S. 244, 36 Sup. Ct. 54 (1915) (land drainage); United States v. Gettysburg 
Electric Ry. Co., 160 U. S. 668, 16 Sup. Ct. 427 (1896) (national monument) ; Old 
Dominion Land Co. v. United States, 269 U. S. 55, 46 Sup. Ct. 39 (1925) (land 
leased by the government on which it had buildings no longer used, but which 
were to be preserved from destruction). 
*263 U.S. 78, 44 Sup. Ct. 92 (1923). 
*262 U. S. 700, 43 Sup. Ct. 689 (1923). 
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met in part, at least, by the dissenting opinion of Judge Allen. She 
points out that the power of eminent domain is necessary to carry out 
the power of appropriating for the general welfare. The majority of 
the court is correct when it points out that Article I, Section 8 of the 
United States Constitution does not authorize legislation for the gen- 
eral welfare, but refers only to the taxing power.® But from that it 
does not follow that to make an appropriation for the general wel- 
fare effective, it is illegal to use those means which are suitable and 
reasonably related to the accomplishment of admittedly legal ends, 
namely, appropriations for the general welfare. To deny the avail- 
ability of suitable means is in a case such as this highly inexpedient, 
for as a practical matter the decision in the principal case makes 
necessary the outlay of unreasonably large sums of money to achieve 
a valid objective. The legislature is after all the competent body to 
decide upon the means to be used to carry out its powers.® 
EcBert S. WENGERT 


LIBEL AND SLANDER—DEFAMATION BROADCAST OVER RADIO— 
LiABILITY OF BRroapcaAsTING STATION.—In a recent case! the Wis- 
consin Supreme Court mentions but does not decide the problem 
whether defamatory words spoken over the radio constitute libel or 
slander. In this case defendant Beck made alleged defamatory state- 
ments about plaintiff over the broadcasting apparatus of defendant 
company. The jury found that the statements in question did not 
charge plaintiff with crime, and that the statements did not expose 
him to ridicule. The court held that the statements were capable of 
a non-defamatory meaning and therefore that the verdict for de- 
fendants would be upheld. Since plaintiff could recover neither for 
slander, there being no imputation of crime and no special damage, 
nor for libel, the jury question as to the defamatory content of the 
statements having been adversely decided, it was unnecessary to de- 
cide whether the alleged defamation would be libel or slander. 

In a Nebraska case dealing with the same question,? defendant 
Wood wrote out and read over the radio a speech containing de- 
famatory statements concerning the plaintiff. The court held, with- 
out citing cases, that there could be little dispute that the written 
words read aloud constituted the publication of libel rather than 
slander and both defendant Wood and defendant broadcasting 
company were held liable for having joined in the publication. 

A Washington case which at least approves the Nebraska case 
in part is Miles v. Louis Wasmer Inc. Defendant Castner pre- 





*See the argument in Lawson, The General Welfare Clause (1926). The 
dictum of the majority in the principal case that the power of appropriation may 
also be limited to the execution of the enumerated powers seems both unrealistic 
in view of what is actually taking place, and probably unsound. See Corwin, 
Spending Power of Congress, (1923) 36 Harv. L. Rev. 548, where 1 Story, Com- 
mentaries (5th ed.) 924 is cited at page 553. 

*McCulloch v. Maryland, 17 U. S. 415 (1819). 

*Singler v. The Journal Co., 260 N. W. 431 (Wis. 1935). 

*Sorenson v. Wood, 123 Neb. 348, 243 N. W. 82, 82 A. L. R. 1098 (1932). 
*172 Wash. 466, 20 P. (2d) 847 (1933). 
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pared a written statement concerning plaintiff. Defendant Lantry 
read it over defendant company’s broadcasting apparatus. It was 
held that all defendants were liable; that the statements charged 
would hurt plaintiff in his official capaciiy; and that since plaintiff 
could recover under the narrower rule for slander, it was unnecessary 
to decide whether the defamation was libel or slander. In holding 
the broadcasting station liable, however, the court drew an analogy 
between the words spoken over a broadcasting station and libelous 
words contained in a paid advertisement in a newspaper. 

An Australian court dealt with the problem and decided definitely 
that defamatory material broadcast over the radio is slander, whether 
read from script or not, because the publication is by word of 
mouth. This case suggests that the ancient distinction between 
defamatory material published by words and such material published 
by writing or other permanent form be perpetuated in the law of 
defamation over the radio.® 

A suggested distinction dividing radio defamation itself into 
two categories is that between matter read and matter extempo- 
raneously spoken. There is some authority holding that reading 
libelous matter aloud is a publication of libel.” A justified criticism 
of the distinction is that in cases so holding, it has been apparent to 
the person hearing the libel that the matter existed originally in 
written form, while the radio listener cannot know whether the mat- 
ter he hears is read or impromptu.’ 

Historically, the law of libel was developed during the seventeenth 
century as a branch of the law of defamation and was at first con- 
fined to printed or written matter.® In recognition of the fact that 
the law of libel was more effective in the protection of reputation 
than that of slander, borderline cases have generally been included 
in the category of libel.2° It has been held to include defamation by 
pictures," open and notorious shadowing,’* moving pictures,!* and 
shooting guns and blowing horns." 

The reasons advanced for the distinction between libel and slander 
are: (1) that written matter shows greater deliberation and more 
malignity than spoken matter; (2) that written matter is more 
generally diffused; and (3) that written defamation is more per- 





“Meldrum v. Australian Broadcasting Co. Ltd., (1932) V. L. R. 425. 

* Davis, Libel and Slander by Radio (1928) 34 Case and Comment 67. 

* Davis, Law of Radio Communication (1st ed. 1927) 158. 

* Adams v. Lawson, 17 Gratt. 250, 94 Am. Dec. 455 (Va. 1867) ; McCoombs v. 
Tuttle, 5 Blackf. 431 (Ind. 1840). 

* Davis, Libel and Slander by Radio (1928) 34 Case and Comment 67. 

°8 Holdsworth, History of English Law (3rd ed. 1926) 366. 

* Veeder, History and Theory of Defamation (1904) 4 Col. L. Rev. 33. 

™ Ellis v. Kimball, 16 Pick. 132 (Mass. 1834). 

“Schultz v. Frankfort Marine Accident and Plate Glass Insurance Co., 
151 Wis. 537, 139 N. W. 386, 43 L. R. A. (N. S.) 520 (1913). 

* Merle v. Sociological Research Film Corp., 166 N. Y. App. Div. 376, 152 
N. Y. Supp. 829 (1915). 
“Varner v. Morton, 53 Nova Scotia Rep. 180 (1919). 
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manent in form.’ Considering words broadcast over the radio 
in the light of at least the first two of the enumerated standards, it is 
seen that such words are more properly in a class with widely dis- 
tributed written matter than with casually spoken words.'¢ 

Certain states have dealt with the problem in its criminal phase 
by statute. A few define slander as including utterances tending to 
expose the victim to hatred, contempt, or ridicule, whether over the 
radio or not, and make it criminally punishable.17 Oregon makes 
punishable all publication of defamatory matter by means other 
than words orally spoken or by words uttered over the radio.1* 
Wisconsin enlarges the definition of slander to include words malici- 
ously spoken in the presence and hearing of another other than the 
person slandered which shall impair the reputation of such person 
for virtue or chastity or which shall expose him to hatred, contempt, 
or ridicule, and makes it punishable.’® Libel is also punishable.” If 
defamation over the radio is not construed as libel at least for the 
purposes of the criminal statute, it is not punishable. 

The distinction at present existing between libel and slander is 
often regretted,” and the suggestion is made that the distinction be 
abolished and that all defamation be assimilated under libel.?2_ It 
is submitted at least that the law of libel should cover defamation 
broadcast by radio. 

A related point which is not discussed in the principal case is 
that of whether the radio broadcasting company is liable for publi- 
cation of the defamation under the strict rule generally applied to 
defamation or under that of negligence. The argument is made 
that even if a broadcaster takes every precaution against the broad- 
casting of defamatory material, the speaker may digress from his 
manuscript and insert defamatory material in his speech, and since 
in such a situation it would be impossible to shut down the equipment 
before the material was published, the broadcaster should be held only 
to the rule requiring due care.** Such conduct is all that is required 
of a vendor of books or papers which may contain libel.24 The Wis- 
consin statute, applying indeed to the publisher of a book or news- 
paper, allows him to show in his defense that the matter complained 
of was published without his knowledge or fault and against his 





* Thorley v. Lord Kery, 4 Taunt. 355, 3 Camp. 214(n) (1812). Cooley, 
Law of Torts (4th ed. 1932) §144. 

*°Vold, Defamation by Radio (1932) 2 Jour. Radio Law 673. 

* Calif. Penal Code (Deering, 1931) §258; Ill. Rev. Stat. (1935) c. 38 §567 
(1); N. Dak. Laws 1929, c. 117. 

* Ore. Laws 1931, c. 366. 

* Wis. Stat. (1933) §348.41 (2). 

* Wis. Stat. (1933) §348.41 (1). 

* Davis, Radio Law (2nd ed. 1930) 101; 8 Holdsworth, History of English 
Law (3rd ed. 1926) 366. 

* Veeder, History and Theory of Defamation (1904) 4 Col. L. Rev. 33. 

* Davis, Libel and Slander by Radio (1928) 34 Case and Comment 67; 
(1934) 7 So. Cal. L. Rev. 346. 

™ Street v. Johnson, 80 Wis. 455, 50 N. W. 395 (1891); Emmens v. Pottle, 16 
Law Rep. Q. B. D. 354 (1885) ; McLeod v. St. Aubyn (1899) A. C. 549; Vizetelly 
v. Mudie’s Select Library (1900) 2 Q. B. 170. 
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wishes, by another who had no authority from him to make the 
publication and whose act was disavowed by him so soon as known.” 
Common carriers such as telegraph companies are liable only if the 
message transmitted is clearly defamatory on its face.® 

The other view is that the broadcasting company should be held 
liable for publication regardless of whether it was negligent or not. 
It is settled that a newspaper is liable regardless of negligence.?* 
The only cases directly in point hold the broadcaster liable.** It 
seems that the application of the stricter rule to radio broadcasting is 
desirable for the protection of reputations, since much surer financial 
redress may be had generally from the broadcasting company than 
from the speaker. It has been pointed out that by increasing his 
charges, a broadcaster can protect himself from the financial burden 
of liability without negligence as readily as can a newspaper pub- 
lisher.”® 

Tuomas E. FarircHILD 


MortTGAGES—CONVEYANCE BY MortTGAaGcor To MortGAGEE— 
WHEN ConsIDERED DereasiBLeE.—A and B purchased a lot from 
plaintiffs for $7,300, and had reduced the balance due plaintiffs to 
$3,600. Plaintiffs then conveyed the lot to 4 and B, lending them, 
in addition, $400. The total debt now being $4,000, A and B gave 
the plaintiffs a mortgage on the lot for that amount. A and B 
bought the adjoining lot for $6,000, by virtue of a $10,000 loan 
from the X company, secured by mortgages on both lots. For the 
balance of the loan of $10,000, the X company secured release of 
plaintiffs’ mortgage on lot 1. The plaintiffs are the assignees of the 
$10,000 mortgage of A and B to the X company. 

A and B, while mortgagors of the plaintiffs, had agreed to pay 
$600 in yearly installments on the $10,000 loan, but paid only $300 
thereon, leaving a balance of $9700 due on the mortgage. Thereafter, 
under an agreement with the plaintiffs, 4d and B: (1) deeded both 
lots to the plaintiffs; (2) received from the plaintiffs land contracts 
for the re-purchase of the property for a total sum of $9700, the 
amount still due on the mortgage; (3) obtained the note and a satis- 
faction of the mortgage from the plaintiffs. Under the land contracts, 
interest was to be paid at the rate of 6 per cent per annum, and the 
monthly installments under each contract were to be $25. A and B 
had paid an aggregate of $800 when they defaulted. The plaintiffs 
thereupon elected to institute strict foreclosure proceedings on the 
land contracts. Held: that the conveyance, though absolute in form, 





* Wis. Stat. (1933) §347.16. 

* Nye v. Western Union Telegraph Co., 104 Fed. 628 (C. C. A. 4th, Minn. 
1900) ; Flynn v. Reinke, 199 Wis. 124, 225 N. W. 742 (1929); Peterson v. Western 
Union Telegraph Co., 72 Minn. 41, 74 N. W. 1022, 40 L. R. A. 661 (1898). 

* Peck v. Tribune Co., 214 U. S. 185, 29 Sup. Ct. 554, 53 L. ed. 960 (1909). 
Dole v. Lyon, 10 Johns. 447, 6 Am. Dec. 346 (N. Y. 1813). 

* Coffey v. Midland Broadcasting Co., 8 F. Supp. 889 (W. D. Mo. 1934); 
Sorenson v. Wood, 123 Neb. 348, 243 N. W. 82, 82 A. L. R. 1098 (1932) ; 
Miles v. Louis Wasmer Inc., 172 Wash. 466, 20 P. (2d) 847 (1933). 

* Coffey v. Midland Broadcasting Co., 8 F. Supp. 889 (W. D. Mo. 1934). 
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was intended merely as security for the balance of $9700 due on the 
mortgage, and that the plaintiffs were entitled to a mortgage fore- 
closure judgment for the amount due and owing on the $10,000 
mortgage, rather than a strict foreclosure of the land contracts for 
which they had instituted the action.’ 

The court considered the conveyance a mortgage rather than an 
absolute conveyance subject to repurchase, for two reasons: (1) It 
appeared to the court that the assessed value of the property and the 
total cost thereof to A and B were too great, in proportion to the 
$9700 debt, to indicate that the conveyance, though absolute in form, 
was meant to be anything but a conveyance, given as security for 
the payment of the balance due on the $10,000 mortgage. (2) The 
plaintiffs agreed to buy back the lots for the sum of $9700, which is 
exactly the amount which A and B owed at the time they conveyed 
to the plaintiffs. This bore great weight in establishing the conclu- 
sion that the true relation between the parties was that of mortga- 
gees and mortgagors. 

The first reason assigned for the court’s decision was based upon 
the fact that it had appeared from the record that A and B had paid 
$7,300 for lot 1, and $6,000 for lot 2; that they had expended 
$2,050 for improvements on both lots; and that the total cost to 
them on the whole property had been $15,350. Inasmuch as the differ- 
ence between that sum and the amount owing to the plaintiffs was 
$5,650, and since the assessed value of $13,800 was $4,100 in excess 
of the amount due on the mortgage, it seemed quite clear to the court 
that the conveyance to the plaintiffs was made without an adequate 
consideration. 

The court, in looking beyond the form of the conveyance was 
in accord with Paul v. Smith,? where it was said that not the form, 
but the substance of the transaction was the governing factor, and 
that the transaction must be considered in the light of all the cir- 
cumstances. The court said (citing cases) : 


“Tt was settled in those cases, that in order to sustain such a conveyance 
as valid, it must be established by clear and satisfactory proof, upon closely 
scrutinizing the transaction, that the conveyance was voluntary on the 
part of the mortgagor; based on an adequate consideration; untainted by 
fraud; made without advantage being taken of the debtor’s necessity to 
drive a hard bargain; and that there was a discharge of the mortgage in- 
debtedness, or at least a binding agreement to consider that indebtedness 
paid and discharged.” 


In the earlier case of Lynch v. Ryan* the court made it clear 
that the foregoing requisites must be carefully considered, and stated 








* Osipowicz v. Furland, et al., 260 N. W. 482 (Wis. 1935). 
7215 Wis. 613, 255 N. W. 919 (1934). 

* Paul v. Smith, 215 Wis. 613, 614, 255 N. W. 919. 

*132 Wis. 271, 111 N. W. 707, 708 (1907). 
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that in doubtful cases, the mortgage relation is favored.> This rule 
has been followed consistently by the Wisconsin Supreme Court.® 

In many instances a consideration of all the facts has led the 
courts to consider conveyances, which are absolute in form, as se- 
curity transactions though the form alone would seem to indicate 
no such intention in the minds of the parties. Such conveyances are 
usually considered as security transactions when the value of the 
property is higher than the contract value, or might be expected 
to become higher in the near future. Such a conveyance is really 
nothing more than the giving of a mortgage, if the circumstances 
surrounding the conveyance indicate that the property was trans- 
ferred to the mortgagee to secure payment of the mortgage debt.? 

The point seems well taken that in order to sustain such a con- 
veyance as an absolute one, as its form would indicate, it must appear 
to have been made for an “adequate consideration.” Where the 
value of the property at the time of the conveyance to the mortgagee 
is substantially greater than the amount due on the mortgage, such 
circumstance may be important as evidence tending to show that the 
transfer was compelled by fraud, duress, or the precarious financial 
condition of the mortgagor. However, this evidence may merely tend 
to reveal such compulsion, and it is of the utmost importance that 
the court make an extensive inquiry into the circumstances, in order 
that the intention of the parties may be determined. The bare actual- 
ity of the form of the agreement may mean nothing when the in- 
tentions of the parties are discovered. It may very well be that no 
fraud or duress was exercised, and that the mortgagor, fully aware 
of the nature of the conveyance, intended to obliterate the relation 
existing between himself and the mortgagee. 

The stronger reason, it would seem, is the fact that the mortgagor 
is given the opportunity to repurchase the land for exactly what he 
owed when he conveyed the property. It would be scarcely logical to 
assume that a man in the position of the mortgagee, would undertake 
to reconvey the property for the price set forth in these land con- 
tracts, unless it was intended as a security transaction, not only in 
view of the tax value of the property, but also in view of the possi- 
bilities of an upward trend in land values within the time given 
the mortgagor to repurchase. It would seem that this factor is the 
most important point in support of the court’s conclusion that the 
conveyance was made for the purpose of securing the payment of 
the amount due on the mortgage, and was not meant to be an absolute 
conveyance. From the consideration of the probable intentions of the 
parties, then, it seems that the proper relation between A and B 
and the plaintiffs is that of mortgagors and mortgagees. 

Witiiam J. KEATING 





°Id. at 275. 

* Rockwell v. Humphrey, 57 Wis. 410 (1883); Kunert v. Strong, 103 Wis. 
70 (1899); Young v. Miner, 141 Wis. 501, 124 N. W. 660 (1910); Coates v. 
Marsden, 142 Wis. 106, 124 N. W. 1057 (1910) ; Gutschenritter v. Hosterman, 201 
Wis. 558, 230 N. W. 610 (1930). 

* Rockwell v. Humphrey, 57 Wis. 410 (1883). 
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TAXATION—APPRECIATION IN VALUE OF STOCK AS INCOME AS 
BETWEEN NON-RESIDENT DONOR AND RESIDENT DoNEE.—The donor, 
a resident of Pennsylvania purchased some stock for the sum of 
$7,428.46. On March 6, 1930, she gave the stock to her son who was 
a resident of Milwaukee and he sold the stock in Milwaukee on the 
following day for the sum of $25,908.30. The entire increase in value 
had occurred while the stock was in the hands of the donor in 
Pennsylvania. The increase in value was taxed by Wisconsin as in- 
come of the donee under Section 71.02(2)(d), Wisconsin Statutes 
(1929).1 Held: Whatever income there was in the transaction, 
arose in Pennsylvania and therefore was outside the jurisdiction of 
the Wisconsin tax laws. What the donee received was capital and 
not income, within the constitutional meaning of that word.? 

This precise problem has not been presented to any other court 
in the Union. The United States Supreme Court has decided that 
the Federal Government can tax to the donee as income the entire 
difference between the sale price obtained by the donee and the 
purchase price paid by the donor even if part or all of the increased 
value occurred while the stocks were in the hands of the donor.’ 
These federal cases were distinguished by the Wisconsin court on the 
ground that both the donor and donee were in those cases within 
the jurisdiction of the federal government. 

The decision in the present case is directly in line with the prin- 
ciples of taxation laid down by the Wisconsin court in previous 
opinions. The definition of income, established in the Income Tax 
Cases* and reiterated numerous times® as the “profit or gain derived 
from capital or labor or both combined” excludes taxing gifts as 
income. Then, as the Wisconsin court points out, it makes no 
difference whether the donor sold the stock and made a gift of the 
proceeds or made an outright gift, as he did, of the stock, for as far 
as Wisconsin is concerned what the donee received in any case was 
capital. 

There are two lines of cases which are analagous to the problem 
under discussion. First, there was that attempt by the Wisconsin 
legislature to tax as income the increase in value of capital assets 





* The statute reads: “All profits derived from the transaction of business or 
from the sale of real estate or other capital assets . . . and provided further that 
the basis for computing the profit or loss on sale of property acquired by gift 
after 1922 shall be the same as it would have been had the sale been made 
by the last preceding owner who did not acquire it by gift... .” 

* Appeal of Siesel, 259 N. W. 839 (Wis. 1935). 

* Taft v. Bowers, 278 U. S. 470, 49 Sup. Ct. 199 (1929). 

*148 Wis. 456, 513, 134 N. W. 673, 135 N. W. 164 (1912). 

* Herzberg v. Wis. Tax Comm., 194 Wis. 126, 215 N. W. 936 (1927); State ex 
rel. Waldheim and Co. v. Tax Commission, 187 Wis. 539, 204 N. W. 481 (1925); 
State ex rel. W's. Trust Co. v. Widule, 164 Wis. 56, 159 N. W. 630 (1916); State 
ex rel. Bundy v. Nygaard, 163 Wis. 307, 158 N. W. 87, L. R. A. 1917E, 563 (1916) ; 
State ex rel. O. H. Ingram Co. v. Wis. Tax Comm., 163 Wis. 311, 158 N. W. 
89 (1916) ; Smart v. Tax Comm., 205 Wis. 632, 237 N. W. 114 (1931); Stratton’s 
Independence v. Howbert, 231 U. S. 399, 34 Sup. Ct. 136 (1913). 

*See Wis. Stat. (1929) §71.05 (1) (b), which exempts gifts, bequests, and 
devises from income taxation. 
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arising before the income tax law became effective.’ Here the court 
held that the increment arising before the passage of the act was 
capital. “Its status was fixed. No part of it could be made into 
income by legislative enactment.”*® Then there are the decisions hold- 
ing that the executor, administrator, or legatee of an estate cannot be 
taxed upon the increased value of stocks arising during the time they 
were in the hands of the decedent, though such increase would 
have been considered income in relation to him.® These cases also 
go on the theory that whatever property passes into the hands of the 
executor or administrator on the testator’s or intestate’s death is 
capital and not income, its status becoming fixed as of the date of 
the death. 

The chief obstacle to the complete acceptance of the present de- 
cision goes back to the definition of income laid down by the court. 
The court has repeated many times that the word “income” should 
be interpreted in its “common and ordinary meaning” ;?° but it has 
not done so. The meaning of income as accepted by the average 
citizen would certainly include gifts, allowances, and bequests for 
they are additions to what one possesses without any added liability, 
but the courts have consistently held them to be gains in capital" 
and not taxable as income. Another obstacle to the acceptance of the 
Siesel Case is that the courts have held that in the case of increased 
value of capital assets, there is no income until the assets have 
been sold’* and the increment severed from the capital. Here the 





"Hays v. Gauley Mountain Coal Co., 247 U. S. 189, 38 Sup. Ct. 470 (1918) ; 
U. S. v. Cleveland, Cincinnati, Chicago and St. Louis R. R., 247 U S. 195, 38 
Sup. Ct. 472 (1918) ; Falk v. Wis. Tax Comm., 201 Wis. 292, 230 N. W. 64 (1930) ; 
State ex rel. Houghton v. Phelps, 171 Wis. 13, 176 N. W. 217 (1920); State ex 
rel. O. H. Ingram v. Wis. Tax Comm., 163 Wis. 311, 158 N. W. 89 (1916); State 
ex rel. Bundy v. Nygaard, 163 Wis. 307, 158 N. W. 87, L. R. A. 1917 E, 563 (1916). 

* State ex rel. Bundy v. Nygaard, 163 Wis. 307, 158 N. W. 87, L. R. A. 1917E, 
563 (1916). 

* Norris v. Wis. Tax Comm., 205 Wis. 626, 237 N. W. 113, 238 N. W. 415 
(1931); Herzberg v. Wis. Tax Comm., 194 Wis. 126, 215 N. W. 936 (1927); 
Burnet v. Whitehouse, 283 U. S. 148, 51 Sup. Ct. 374 (1930). 

* Eisner v. Macomber, 252 U. S. 189, 206, 207, 40 Sup. Ct. 189 (1919); 
Doyle v. Mitchells Brothers Co., 247 U. S. 179, 185, 38 Sup. Ct. 467 (1918); 
Falk v. Wis. Tax Comm., 201 Wis. 292, 230 N. W. 64 (1930); Village of Westby 
v. Bekkedal, 172 Wis. 114, 178 N. W. 451 (1920) ; State ex rel. Bundy v. Nygaard, 
163 Wis. 307, 158 N. W. 87 (1916); Van Dyke v. Milwaukee, 159 Wis. 460, 
146 N. W. 812 (1915); see Tax Comm. v. Putman, 227 Mass. 522, 526, 116 N. E. 
904 (1917). 

* Riddle v. U. S., 68 Ct. Cl. 332, 38 F. (2d) 527 (Ct. Cl. 1930); Williams v. 
Commissioner of Internal Revenue, 44 F. (2d) 467 (C. C. A. 8th, 1930) ; Chandler 
v. Field, 63 F. (2d) 13 (C. C. A. 1st, 1933), aff'd, 58 F. (2d) 370 (D. C. 1932), 
cert. denied, 289 U. S. 758, 53 Sup. Ct. 791, 77 L. ed. 1502 (1933); Brewster v. 
Gage, 30 F. (2d) 604 (C. C. A. 2d, 1929), cert. granted, 279 U. S. 831, 49 Sup. 
Ct. 418, 73 L. ed. 981 (1929) ; aff'd, 280 U. S. 327, 50 Sup. Ct. 115, 74 L. ed. 456 
(1930) ; Bowers v. Kerbough Empire Co., 271 U. S. 170, 46 Sup. Ct. 449 (1925); 
Lyons v. Commissioner of Corp. and Tax., 258 Mass. 450, 155 N. E. 440 (1927) ; 
Herzberg v. Wis. Tax. Comm., 194 Wis. 126, 215 N. W. 936 (1927). 

259 N. W. 839 (Wis. 1935). 

* MacLaughlin v. Alliance Insurance Co., 286 U. S. 244, 52 Sup. Ct. 538 
(1931); U. S. v. Phellis, 257 U. S. 156, 169, 42 Sup. Ct. 63 (1921); Bingham v. 
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RECENT CASES 


sale took place in Wisconsin but the court held that Wisconsin had 
no jurisdiction over the income for such arose in Pennsylvania. 
Pennsylvania could not tax this income because as far as the donor 
is concerned she made no gain or profit by the transaction but in 
fact she sustained a loss.‘* The income occurring only on severance, 
then as far as Pennsylvania is concerned the income accrued to 
the donee who was in Wisconsin. One state will not enforce the 
revenue laws of another,!® so if Pennsylvania taxed the donee, the 
\ tax would be impossible of collection. So what we have in fact is 
an income without a jurisdiction. Logically such a thing is im- 
possible. Doesn’t this decision leave a loop hole in the state income 
tax laws? 
Joun F. THompson 





Commissioner of Corp. and Tax., 249 Mass. 79, 144 N. E. 77 (1924) ; Northwestern 
Lumber Co. v. Tax Comm., 202 Wis. 372, 231 N. W. 865 (1930); State ex 
rel. Straus v. Tax Comm., 201 Wis. 470, 229 N. W. 546 (1930); Falk v. Wis. Tax 
Comm., 201 Wis. 292, 295, 230 N. W. 64 (1930); Appeal of Siesel, Tax Com- 
mission Opinion, C. C. H. Wis. Tax Service 605 (1934). 

* People ex rel. Brewster v. Wendell, 196 N. Y. App. Div. 613, 188 N. Y. 
Supp. 510 (1921); People ex rel. Wilson v. Wendell, 196 N. Y. App. Div. 596, 188 
N. Y. Supp. 273 (1921) (“There is an expectation that bread cast upon the 
waters will return after many days but that is a matter of faith and not a 
taxable profit.”). 

** Pennoyer v. Neff, 95 U. S. 714 (1877); Dewey v. Des Moines, 173 U. S. 
193, 19 Sup. Ct. 379 (1898); City of New York v. McLean, 170 N. Y. 374, 387, 
388, 63 N. E. 380 (1902) ; Matter of Maltbie v. Lobsitz Mills Co., 223 N. Y. 227, 
119 N. E. 389 (1918) ; State of Colorado v. Harbeck, 232 N. Y. 71, 133 N. E. 357 
(1921). 

















NEWS OF THE SCHOOL 


ENROLLMENT: In the fall of 1934 the enrollment of the school 
numbered 383 and was the highest in the school’s history up to that 
time. The enrollment for the fall of 1935, however, surpasses this 
figure by 30. The figures according to classes are: 


1934 1935 
Serres ee eer ee 147 162 
I EE tnt ccnscdawnapegdheee 133 119 
eC tinh nsacdvntes<nde~ bis 100 129 
Fourth Year (Candidates 

Ser DJHA Degree) ...ccccccsce 3 3 
383 413 


The enrollment for the past five summer sessions was: 1931—113; 
1932—103; 1933—101; 1934—101; 1935—137. 


Facutty: Professor William Gorham Rice, Jr., continues to 
serve as United States Labor Commissioner at the International 
Labor Office in Geneva, Switzerland. His leave of absence which 
began in February, 1935 will continue until September, 1936. 

Professor Ray A. Brown is on a year’s leave of absence at Har- 
vard University Law School where he is doing research work in the 
field of public law as Judah P. Benjamin Fellow. Professor Brown 
is just completing a volume on the law of Personal Property, soon 
to be published by Callahan and Company. 

Professors Howard L. Hall, Richard V. Campbell and Dean Gar- 
rison are continuing their extensive revision of Collier on Bank- 
ruptcy. 

Professor Nathan P. Feinsinger in conjunction with Professor 
Albert C. Jacobs of Columbia University, is writing a work on Do- 
mestic Relations to be published by The Foundation Press, Inc. 

Professor William H. Page has completed a casebook on the law 
of Contracts, which was published during the summer by Bobbs- 
Merrill Company. 

Mr. John C. Stedman reports that the Placement Bureau of 
which he is in charge has been successful in finding positions and 
openings for a number of June, 1935 and Summer School, 1935 
graduates. The Placement Bureau now has in its files detailed in- 
formation with respect to persons who are available for positions 
and would welcome inquiries. It is anxious to obtain further infor- 
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mation with regard to any possible openings for recent graduates or 
experienced attorneys. 


Honors: The Salmon W. Dalberg Scholarship Prize was 
awarded to Raymond I. Geraldson of Racine, Wisconsin. 


The following students graduated with cum laude honors: 
Orrin B. Evans, Raymond I. Geraldson 


SCHOLARSHIPS: Two additional Wisconsin Law Alumni scholar- 
ships have been awarded. Miss Doris Lehner of Princeton, Wis- 
consin and Mr. Sam Miller of Kewaunee, Wisconsin are the recipi- 
ents. An additional Dane County Bar Association scholarship has 
been awarded to Mr. Henry Kaiser of New York. 


Lecat Arp: Members of the Legal Aid Bureau for the current 
school year are: John Fulton Thompson, Chairman, Robert Ash- 
ton, W. Bjork, Thomas E. Fairchild, Kenneth Greenquist, William 
J. Keating, Paul Kuelthau, David R. Levin, Irving Levner, Max 
Levner, Arthur Magidson, James Mason, Sam Miller, Donald Rein- 
oehl, J. Rippe, June Spearbreaker, Richard Surplice, Thorval Toft, 
Thomas Tracey, Melville C. Williams, Hilbert P. Zarky, Emanuel 
Zola. 


Law ScnHoor AssociaTIon: On May 9, 1935, the annual ban- 
quet of the Law School Association was held. Professor O. S. Run- 
dell, presided as toastmaster. The principal speaker was Mr. Walter 
Koehler, wood expert, who told of his investigations in connection 
with the Lindbergh kidnapping case. Coif elections and Law Review 
staff appointments were announced. The officers for the current 
school year are: 


Paul Duback, President 
David Fulton, Vice President 
Melville Williams, Treasurer 
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THE WORK OF THE WISCONSIN LEGISLATURE 
FOR THE 1935 SESSION 


I 
BANKING CORPORATIONS 
Roy G. TuLANE 


The laws relating to financial matters have been expanded by 
several enactments of various degrees of importance. These acts 
enable the creation of new corporations, and expand the powers of 
existing corporations. Some of the acts display the laudable purpose 
of welding the credit-controlling corporations of the state into a 
stable financial structure. If this aim is achieved, the complexity of 
the resulting system will be justified. 

The Wisconsin statutes now provide for Building and Loan Asso- 
ciations, a Building and Loan Finance Corporation, and a Building 
and Loan Guarantee Corporation as well as for Credit Unions, and a 
Credit Union Finance Corporation. Further, the statutes provide that 
these state organizations may obtain benefits available from appro- 
priate federal organizations. 

Bank Branch Stations Authorized. Chapter 215, Laws of 1935, 
creating Section 221.225, appears to be a sound and important step 
in the development of a stable banking system. It authorizes the 
establishment by banks of paying and receiving depots in outlying 
communities. Communities which could not support a bank of any 
size are afforded banking facilities, and accordingly, the establishment 
of small banks without adequate capital is discouraged and rendered 
unnecessary. Banks are limited to four stations. These stations must 
be within a limited distance of the principal bank, within the same 
county, or the same trading area. Establishment of the stations and 
administration of this law is placed in the hands of the Banking Com- 
mission. The old Section 221.25 (4), allowing bank stations under 
narrow restrictions, is now unnecessary and is repealed. 

General Banking Law Overhauled. Chapter 245 makes numerous 
changes in the banking law. Among the old provisions that have 
been repealed are those concerning: examination fees, Section 220.05 
(1), (2), and (3) ; stabilization, Section 220.07 (16) to (21) [does 
this include (21) ?] ; approval of reorganization plan, Section 220.08 
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(18) ; qualification of defunct banks for the Federal Deposit In- 
surance Corporation, Section 220.083 ; bank holidays, Section 220.18 ; 
bank scrip, Sections 220.20 to 220.23 [again the use of “to” is 
ambiguous; Section 220.23 is a penal provision]; subscription to 
notes of the National Credit Corporation, Section 221.04 (3)b; 
issuance of preferred stock to the federal government, Section 
221.045; and the omission of the semi-annual survey of the bank 
by its examining committee, Section 221.091. 

Formal changes in wording are made, many necessitated by the 
change of title from “Commissioner of Banking” to “Banking Com- 
mission.” Of some importance are the changes allowing disclosure of 
bank examiner’s reports, heretofore secret, to the Federal Deposit 
Insurance Corporation, by Section 220.06 (1). Under Section 220.075 
there is a decrease from two years to one year for the base term 
during which the deposits-to-capital ratio is measured in determin- 
ing the need for an increase in capital. The legislature repealed the 
provision for the examination of the trust department of national 
banks, Section 220.09. The capital requirements for banks in com- 
munities of various sizes have been altered by Section 221.01 (12). 
The directors of banks are now required to own a minimum of $500 
worth of stock according to Section 221.08 (4). Section 221.12 and 
Chapter 5, section 5 deal with changes of location by banks. Section 
221.12 also requires that a reduction of capital be pro-rated on all 
shares unless the Banking Commission consents otherwise. The re- 
peal of the location requirement for consolidation of two banks, 
Section 221.25 (1), and of the provision for consolidation upon 
written authorization of two-thirds of the stockholders, Section 
221.25 (1), is of importance. Section 221.29 (1) further limits the 
percentage of a bank’s funds which may be loaned to an individual 
or to a municipality, except on certain security. 


Banking Commission. Section 220.02 (1)a gives the Banking 
Commission its official title and vests in it the specific power to sue 
in that name. By Section 220.04 (1)b, the Commission is permitted 
to accept examinations made by the Federal Deposit Insurance Cor- 
poration in place of an examination required by state law, except the 
annual examination ; and under Section 220.04 (6)b, the Commission 
is employed to restrict withdrawal of funds from banks in time of 
financial distress. The Commission may also classify banks and fix 
the charges to be collected by each class for the banking services it 
renders by Section 220.04 (6)c. -Further, the provisions on the 
costs of examination and assessment for expenses of banking depart- 
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ment are redrawn, Section 220.05. Banks now must pay all costs. 
The old provision collected an annual fee of a stated amount. The 
assessments are decreased on lower capital brackets and raised on 
the higher ones. 

The Commission may delegate its power to any member, Section 
220.08 (3)b. The time for considering a stabilization plan is ex- 
tended by Section 220.08 (16). The Commission shall supervise the 
segregated trusts created in connection with the liquidation of any 
bank according to Section 220.08 (19), and shall have charge of the 
redemption of bank scrip, Section 220.20. 

Capital Notes and Debentures Authorized. Provisions which may 
prove of great importance allow an alteration in the capital structure 
of banks. Section 221.046 (created by Chapter 12, Laws of Special 
Sessions, 1933-34) allows banks to issue and sell capital notes and 
debentures. Section 221.045 defines “capital” as used in bank statutes, 
as including capital stock, capital notes and debentures legally issued 
and sold exclusive of Class B notes and debentures. Section 221.046 
(2) provides that such capital notes and debentures cannot be retired 
while there is an impairment of capital. Section 221.046 (3) makes 
provision that these capital notes and debentures shall not be subject 
to any assessment, nor are holders liable for the bank’s debts. These 
notes and debentures allow a new way of getting the capital required 
by Section 220.075 as a base for deposits. 

An apparently innocuous provision, Section 220.08 (14), allows 
payment of the expenses of administering funds left by a liquidated 
bank in the hands of the Commission, out of the fund. Expenses 
should be incurred with a light hand, or soon there might be no fund. 

Integration with Federal Agencies. Creation of new federal credit 
agencies has been recognized in Section 221.27 which allows banks 
to invest up to one-third of their legal reserve in bonds of the Home 
Owners Loan Corporation or the Federal Farm Mortgage Corpora- 
tion and in Section 222.13, which allows mutual savings banks to 
invest one-half of their deposits in these bonds. Section 221.42 (2) 
strikes out double liability of stockholders upon new stock when the 
issuing bank is a member of the Federal Deposit Insurance Corpor- 
ation. Section 221.21 (1)c allows mutual savings banks to subscribe 
for stock in the Federal Home Loan Bank, and to become a member 
and receive the appropriate benefits. Further, the Federal Deposit 
Insurance Corporation may be appointed receiver of an insolvent 
insured bank under Section 220.081. After the Federal Deposit In- 
surance Corporation has paid off the depositors, it is subrogated to 
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their rights against the bank, by Section 220.082. The authority 
granted by Section 221.04 (3)m is necessary to banks in order to 
secure the benefits of the Federal Banking Act and of the Federal 
Deposit Insurance Corporation. 

Trusts created under Section 220.07 (16) are exempted from tax- 
ation as separate entities by Section 71.047. 

Building and Loan Associations. Powers of building and loan as- 
sociations are expanded by Chapter 270 of the Session Laws of 1935. 
Section 215.07 (9) confers power to invest funds in securities of the 
Building and Loan Finance Corporation, to borrow money from 
such corporation, to become a member of the Building and Loan 
Guarantee Corporation (set up by this chapter), and to reduce its 
contingent fund by the amount invested in the Guarantee Corporation. 

The new Section 215.115 prescribes that when an association can 
retire all shares under Section 215.11, it shall retire shares of needy 
members first. This section seems praiseworthy, and is probably 
valid as to contracts entered into after its enactment. Further, when 
an association cannot retire installment shares which have matured, 
such shares are to be converted into matured shares, by Section 
215.134. 

Building and Loan Guarantee Corporation. The Building and 
Loan Guarantee Corporation is provided for by Chapters 270 and 
475. Its purpose, expressed in Section 251.51 (1) is to guarantee 
and protect the interests of shareholders in Building and Loan As- 
sociations. The associations which organize the Guarantee Corpora- 
tion must subscribe for stock equal to one per cent of their liabilities, 
Section 251.51 (2)f. Though no par value for stock is prescribed, 
it is later stated in Section 251.51 (7)a, that any association may 
become a member by subscribing for one share of stock for each ten 
thousand dollars of its share liability. This provision seems to con- 
template a par value of the Guarantee Corporation shares of $100, 
else original members and later members will not be on the same 
footing. 

The purpose of the Corporation is to be fulfilled by accumulat- 
ing a guarantee fund equal to two per cent of the total stock liability 
of the members, as stated in Section 251.51 (6). If the fund be- 
comes exhausted it is to be replenished by ordering members to pur- 
chase additional stock, or by ordering assessments pro-rated among 
members, as required by Section 251.51 (7)c. This section ap- 
parently can be construed in two ways: (1) That the directors 
shall not order purchases or assessments during the course of one 
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year which shall total more than one fourth of one per cent of the 
total assets of the members. The use of the plural “assessments” 
and the closing words “in any one year,” lend some weight to this 
view. (2) That each purchase or assessments (the plural indicating 
an assessment against each member, referring to all such assessments) 
shall not be more than one-fourth of one per cent, but that during a 
year the directors may order as many purchases or assessments of 
that amount as the situation requires. The use of the words “at no 
one time” coupled with the absence of any direction for totaling the 
levies during a year lend great weight to this view. The second con- 
struction means that the more solvent associations could be drained 
for the benefit of the weaker associations by an indefinite number of 
levies, each of one-fourth of one per cent. Subsection (14) of Sec- 
tion 251.51, as originally created, seems intended to coerce associa- 
tions to join the Guarantee Corporation by requiring non-members 
to build up a large contingent fund reserve. An amendment to this 
section by Chapter 475 attempts to exempt associations whose past 
financial record has given evidence of soundness. If there are suffi- 
cient differences between the exempted associations and all others, 
and these differences are a reasonable ground for varying legislative 
treatment, valid classes have been set up and the legislation is prob- 
ably constitutional as against a claim of discrimination. 


Miscellaneous Provisions. Other new provisions allow life insur- 
ance companies to invest in securities of the Building and Loan 
Finance Corporation—Chapter 357, Laws of 1935, new Section 
206.34 (1)j. Section 215.07 (10) allows associations to make loans 
to members in accordance with the provisions of the National Hous- 
ing Act and the Federal Home Owners Loan Act. The requirement 
that the issue of stock of associations shall be provided for in by- 
laws is struck out by Section 215.08, which also adds new provisions 
controlling paid up shares. Section 215.20 (2) apparently provides 
that association proxies must specify the meeting at which they are 
to be used. 

Chapter 271 extensively revises the provisions on the powers of 
the Building and Loan Finance Corporation. The powers are gen- 
erally made more complete; treatment of securities and pledges is 
detailed. Two new sections are important. Section 215.50 (8), 
which leaves out the old provision for double liability of stockholders 
in the Finance Corporation ; and Section 215.50 (17), which subjects 
the Finance Corporation to the supervision of the Banking Com- 
mission. 
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To render a service to credit unions similar to that which the 
Building and Loan Finance Corporation is intended to render to build- 
ing and loan associations, Chapter 138 grants authority for the 
formation of a Credit Union Finance Corporation. The formative 
provisions in Section 186.22 appear to be copied from the old Build- 
ing and Loan Finance Corporation Provisions, Section 215.50, which 
have now been revised by Chapter 271, Laws of 1935, as indicated 
above. 

Miscellaneous provisions on corporate financial matters make 
stockholders in corporations which hold insurance company stock liable 
for assessments on such insurance stock by Section 204.26 (4). Sec- 
tion 185.165 provides, in the diss>lution of cooperative societies, that 
a majority of the stockholders or all the directors may vote to dis- 
solve, and that application may be made to the circuit court for an 
order requiring creditors to file their claims and barring those who 
do not file. 


II 


COUNTY ZONING AND CONSOLIDATION 


GEorGE S. WEHRWEIN 


County Zoning. Wisconsin was the first state to pass an enabling 
act permitting counties to zone the land outside of incorporated 
villages and cities. California, however, had granted this power to 
individual counties before the passage of the general enabling act in 
Wisconsin in 1923. Milwaukee was the first county to zone its lands 
(1927) but the districts set up and the restrictions imposed were 
designated, to harmonize the land uses of the non-urban areas with 
those of the city for residential, commercial and industrial purposes. 
There was no attempt to regulate the agricultural or forest use of 
land per se. 

However, the situation in the northern and central areas of the 
state also demanded restriction and regulation of land uses. Tax 
delinquency, the growing area of cut-over and often submarginal 
land, was decreasing the tax base for the northern counties, whereas 
the isolated settlers were piling up excessive costs for schools, roads 
and other public services. An interim committee on Forestry and 
Public Lands reported to the legislature in 1929 recommending that 
the zoning power be used to control settlement. In this year the 
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legislature widened the zoning power by permitting the counties to 
“regulate, restrict and determine the areas within which agriculture, 
forestry and recreation may be conducted.” This amendment proved 
to be the unique feature which has set apart Wisconsin in the field 
of regulated land use. It enables counties to enact ordinances which 
control land uses ranging from the wilderness to the most valuable 
suburban residential property. 

Oneida was the first county to enact a “rural” zoning ordinance 
(1933) setting up a forestry district in which agriculture and all other 
land uses associated with year-long residence are prohibited, whereas 
forestry, seasonal recreation and allied uses are permitted and encour- 
aged. Since then a total of 23 counties have enacted similar ordin- 
ances of which 10 have set up recreational districts in addition to 
the usual forestry zones. Recreational districts permit year-long 
residences but prohibit agriculture. Over five million acres of land 
have by this method been closed to agriculture. Several other coun- 
ties are at work on zoning ordinances at the present time. 

Manitowoc and Outagamie counties have restricted certain areas 
which gives the state three zoned counties of the Milwaukee type. 
There are difficulties in having one enabling act serve both types 
of counties. In the one case the problem is to control the util- 
ization of valuable land devoted to residences, industry and com- 
merce, and in the other the ordinance must deal with submarginal 
land, forests, riparian land used for recreation and farms. In the 
former the unit of measure is “frontage” and city blocks; in the 
latter, acres, “forties” and sections, except the subdivided summer 
resort property. Furthermore, the “urbanized” counties have an ade- 
quate tax base and can set up elaborate machinery for the administra- 
tion of zoning ordinances, whereas the others are poor and must de- 
velop a mechanism for administration within the resources at their 
command. 

By 1935 changes in the original act (Section 59.97) were desir- 
able to meet the needs of both types of counties. In Chapter 303 of 
the Laws of 1935, changes were made strengthening the power of 
the county board in its regulation of buildings, yards and open spaces 
and gave them the power to control the density and distribution of 
population. The changes are indicated by the words in italics: 

“The county board of any county may by ordinance regulate, re- 
strict and determine the areas within which agriculture, forestry and 
recreation may be conducted, the location of roads, schools, trades 
and industries, the location, height, bulk, number of stories, and 
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size of buildings and other structures, the percentage of lot which 
may be occupied, size of yards, courts and other open spaces, the 
density and distribution of population, and the location of buildings 
designed for specified uses, and establish districts of such number, 
shape and area, and may also establish set-back building lines, and 
may further regulate, restrict, and determine the areas along natural 
water courses, channels, streams, and creeks in which trades and in- 
dustries, and the location of buildings for specified uses may be pro- 
hibited, and may adopt an official map which shall show thereon the 
natural water courses, channels, streams, and creeks and the areas 
along such natural water courses, channels, streams and creeks which 
may be restricted, outside the limits of incorporated villages and cities, 
as such county board may deem best suited to carry out the purposes 
of this section. For each such district, regulations may be imposed 
designating the location, height, bulk, number of stories, and size 
of buildings and other structures, percentage of lot which may be 
occupied, the size of yards, courts and other open spaces, and density 
and distribution of population, and the trades, industries or purposes 
that shall be included or subjected to special regulations and designat- 
ing the uses for which buildings may not be erected or altered; pro- 
vided, however, that the said county board shall before it adopts such 
ordinance or ordinances, submit the same to the town board or town 
boards of the town or towns in which may be situated any lands 
affected by such ordinance, and thereupon obtain the approval of 
said town board or town boards, so far as the same affects the lands 
in such town or towns, and in like manner any and all ordinances, 
which may amend any ordinance, which have been adopted as herein 
provided, shall be submitted to said town boards of the towns in 
which said lands are located and their approval obtained as to each 
such change before the same shall be adopted by the county board. 
Such ordinance or amendments thereto may be adopted as to such 
town or towns which shall have given their approval thereto.” 

An entirely new feature was added in the right to restrict land 
uses along water courses and streams which came out of the ex- 
perience Milwaukee county had had with river valleys. Many rivers 
are subject to overflow and if buildings are permitted on overflow 
lands there will be a demand for public flood control. Now the 
county also has the power to restrict uses which are or might be- 
come nuisances and also preserve the stream banks for parks and 
recreational areas which is the most appropriate use in most places. 
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However, the power to regulate land uses along streams can be of 
considerable value even in rural areas. 

A minor change near the close of this section clarifies the amend- 
ing procedure. It makes clear the fact that amendments to a county 
ordinance need to be submitted for approval only to those town 
boards with lands affected by the change and their approval is re- 
quired “‘as to each change before the same shall be adopted by the 
county board.” 

Chapter 403 of the Laws of 1935 deals with non-conforming uses. 
Wherever land is zoned, whether in the city or in the country, there 
may be some uses in the restricted zones not in conformity with the 
provisions of the ordinance because the owners were engaged in 
that business or land use before the ordinance was enacted. In other 
words, zoning cannot be made retroactive, a feature provided for in 
the enabling act itself. Even alteration of or addition to an existing 
building or structure was permitted “for the purpose of carrying on 
any prohibited trade or industry.” As amended this part now reads, 
“but the alteration of, or addition to, any existing building or struc- 
ture for the purpose of carrying on any prohibited trade or new in- 
dustry within the district where such buildings or structures are lo- 
cated may be prohibited.” 

The new words, in italics, indicate that the county board now has 
the power to prohibit the alteration of or addition to buildings, es- 
pecially for new industries. Since it is desirable to abate non-con- 
forming uses so as to bring the entire district into harmony with the 
provisions of the ordinance these changes strengthen the position of 
the county in this regard. 

A new section was added, designed to. meet the needs of the 
rural-farm-forest counties in dealing with their non-conforming uses. 
In the 23 counties zoned so far there are about 2,000 non-conform- 
ing land users; practically all of them are farmers. Some of them 
have been residents for many years, yet how were they to prove that 
they had started farming before the ordinance was enacted? Some 
method had to be devised for making a record of non-conforming 
uses to protect the interests of these men as well as that of the 
county. For this reason the counties embodied in their ordinances 
provisions for the listing of all non-conforming uses, publishing this 
list to permit appeals and corrections and, after a definite period, pro- 
vide for filing the official list with the register of deeds. However, 
it was felt that this was too important to leave to the discretion of 
the counties, so a new subsection (7) was added to the enabling act 
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making the listing of non-conforming uses mandatory. This list is 
to be made by the board of supervisors and consists of the names and 
addresses of the owner or owners of the land or any occupant other 
than the owner, the legal description of the property and the nature 
and extent of land use as well as a record of the present use of all 
buildings and premises used for purposes not in conformity with the 
regulations of the district in which the property is located. This 
record is to be published in a newspaper having general circulation in 
the county. Land owners may have corrections made in the list upon 
presentation of proof for a period of 60 days after the official publi- 
cation of the ordinance (which is the date when the ordinance goes 
into effect rather than the date of enactment by the county board). 
At the end of this sixty day interval the list becomes official upon 
being filed in the office of the county clerk. A certified copy is also to 
be filed with register of deeds. However, errors or omissions can al- 
ways be corrected upon the petition of any citizen to the county board 
of supervisors or by the board on its own motion. 


Zoning agricultural, forest and recreational lands is such a new 
use of the police power that there is no precedent for administration. 
Urban experience is of little use and may even be misleading. One 
unsettled question is the area of an agricultural non-conforming use. 
If 20 acres of a farm is cleared and 80 is still uncleared, is the non- 
conforming use to be restricted to the cleared land or to be listed as 
the entire 100 acres? The law evidently permits the entire “descrip- 
tion” to be so recorded but is not clear whether this can be done if the 
farm consists of several noncontiguous tracts only one of which is 
being used for farming. Counties will have to refine some of these 
definitions by ordinance. 

The enabling act permits the “continuance” of non-conforming 
use which implies that the use not in conformity with the ordinance 
ceases whenever the use is discontinued. Practically all of the north- 
ern county ordinances specifically state that a non-conforming use 
once discontinued cannot be reestablished. However, no one is 
charged with noting when such a use is discontinued and making the 
necessary change on the records in the county clerk’s and register of 
deeds’ offices, unless it be the county board of supervisors. To correct 
this situation Chapter 403 provides that each assessor be furnished 
with a list of the non-conforming users in his assessment district. 
He is merely to note these at the next assessment period but at the 
assessment of the following year if he has found any discontinued 
uses he is to file a written report to this effect, certified by the board 
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of review, with the register of deeds and county clerk. If an error 
has been made the county board can correct it upon petition of the 
owner or on their own motion just as errors can be corrected in 
the original list. Counties which have instituted other devices for 
administering zoning ordinances and checking non-conforming uses 
need not follow this procedure, as for instance Milwaukee county. 

This system is far from being ideal. In the first place, it places 
upon the rural assessor an additional burden. The “wood lot exemp- 
tion” law does the same. The tendency is to increase these “outside” 
tasks on officials whereas they are charged primarily with other 
duties. Secondly, it places the burden of deciding whether a farm 
is discontinued or not upon the assessor and the board of review. 
This is not an easy task since there are many stages in the discon- 
tinuance or abandonment of farming on a given piece of land. 
However, weak as it is, the new subsection is a step in the direction 
of supplying machinery to the rural counties for the administration of 
their zoning ordinances. 

The Consolidation of Counties. During the 1933 session of the 
legislature a bill was introduced to permit the voters of Buffalo and 
Pepin counties to vote on a proposal to consolidate these two counties. 
Although passed by both houses it was vetoed by the governor. How- 
ever, this experience showed the need for a general enabling act for 
the consolidation of counties so as to avoid carrying such a matter to 
the legislature and also to set up machinery for the adjustment of 
debts, county property and the elections of officers. The League of 
Women Voters drafted such a bill, had it introduced, sponsored it 
and it was carried. 

The boards of supervisors of two or more adjoining counties de- 
siring to consolidate may enter into an agreement setting forth the 
counties to be merged, the name of the new county, the name and lo- 
cation of the county seat, the proposed form of county organization 
with a statement of the property and indebtedness of the counties in- 
volved and the terms of the consolidation agreement. In case the 
boards of supervisors fail to take the initiative the movement can be 
started by petitions, and if they refuse to act after the people have 
petitioned, the judge of the circuit court shall appoint a committee of 
five citizens to act in lieu of the board in perfecting the agreement. 

After due publication the people vote either for or against the 
consolidation as set forth in the agreement at one of the regular 
elections or at a special election. A majority of the votes cast in 
each county is necessary to carry the measure. Failure to receive the 
majority in but one county is sufficient to block consolidation and the 
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question must wait for at least two years before it can be submitted 
to the electors a second time. 

At the next regular November election, held at least 60 days af- 
ter the referendum election, officers shall be elected for the merged 
county to take office on the following first Monday in January. County 
courts or county superintendents of schools, however, continue until 
their regular term expires, when a new officer is elected for the 
merged county. The consolidated county officially begins its existence 
when the new officers take their places on the first Monday in Janu- 
ary. 

Property, rights of way, books, records, etc. of the former coun- 
ties from this date belong to the merged county, which also as- 
sumes their debts, liabilities and duties, unless by the terms of the 
agreement the outstanding bonded indebtedness shall remain the 
obligations of the former counties. Actions or proceedings pending 
by or against the consolidating counties may be prosecuted as if such 
consolidation had not taken place or by the new merged county. An- 
other adjustment has to be made if the merged county is part of two 
or more court circuits. This requires holding court for the former 
counties as before until changed by law, except that the sessions are 
to be held at the new county seat. The same situation may arise in 
connection with congressional, senatorial or assembly districts. These 
are to continue until changed in the usual manner. 

It will be noted that the agreement is the vital point. Voters who 
may be in favor of consolidation in the abstract may vote against 
the particular measure because they do not like the name of the pro- 
posed county or the city chosen for the county seat or the disposition 
made of the outstanding bonded indebtedness, etc. On the other hand, 
they have an opportunity to settle some of these matters in the ref- 
erendum itself, and do not leave them to become the bone of con- 
tention after they have voted to consolidate. 


III 
CREDITORS’ RIGHTS 
Howarp L. HAti 


Docketing of Federal Judgments. Chapter 68 of the Laws of 
1935 (published May 14, 1935) repealed the then existing Sec- 
tion 270.81 of the Wisconsin Statutes, and provided as follows: 


* The former Section 270.81 (Laws of 1889, Chap. 146) provided as follows: 
“The several clerks of the circuit courts shall docket and index the judgments and 
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“Every judgment and decree requiring the payment of 
money rendered in a district court of the United States 
within this state shall be, from the docketing thereof in , 
said court, a lien upon the real property of the judgment 
debtor situated in the county in which it is so docketed, 
the same as a judgment of the state court. And a trans- 
cript of such docket may be filed with the clerk of the 
circuit court of any other county; and shall be docketed 
in his office as in the case of judgments and decrees of the 
state courts and with like effect, on payment of fees as 
provided in section 59.42.” 


Prior to August 1, 1888 the lien of a judgment of a federal court 
extended throughout the territorial jurisdiction of such court with- 
out being docketed in a state court.2 The Act of Congress of August 
1, 1888, Chap. 729,83 provided as follows: 


“Judgments and decrees rendered in a district court of 
the United States within any State, shall be liens on prop- 
erty throughout such State in the same manner and to the 
same extent and under the same conditions only as if such 
judgments and decrees had been rendered by a court of 
general jurisdiction of such State. Whenever the laws of 
any State require a judgment or decree of a State court 
to be registered, recorded, docketed, indexed, or any other 
thing to be done, in a particular manner, or in a certain 
office or county, or parish in the State of Louisiana before 
a lien shall attach, this section and section 813 of this 
chapter shall be applicable therein whenever and only when- 
ever the laws of such State shall authorize the judgments 
and decrees of the United States courts to be registered, 
recorded, docketed, indexed, or otherwise conformed to the 
rules and requirements relating to the judgments and de- 
crees of the courts of the State.” 


This Act originally contained a Section 3 as follows: 


“Nothing herein shall be construed to require the dock- 
eting of a judgment or decree of a United States court, or 
the filing of a transcript thereof, in any State office within 
the same county or parish in the State of Louisiana in which 
the judgment or decree is rendered, in order that such 





* Massingill 
*25 Stat. 357; U.S. C. A., Title 28, §812. 


decrees of the courts of the United States in the same manner as the judgments 
of the courts of this state may be docketed and indexed, but in separate volumes, 
upon the receipt of copies of such judgments and decrees, duly certified by the 
clerk of the court in which they were rendered, and upon payment of the fees 
allowed by law for like services.” 


v. Downs, 7 How. 760, 12 L. ed. 903 (U. S. 1849). 
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judgment or decree may be a lien on any property within 
such county.” 


This section 3 was amended in 18954 by some verbal changes ; 
but was repealed in 1912,5 and the amendment was repealed in 1916." 

Following this Act of Congress many states hastened to enact 
state conformity statutes to take advantage of the privilege extended 
to them by the federal Act.7 On May 31, 1927, the United States 
Supreme Court decided the now much discussed case of Rhea v. 
Smith,§ holding that the Missouri Conformity Act® failed to con- 
form to the federal statute, and hence the judgment of the United 
States District Court of Joplin was a lien upon land of the judg- 
ment debtor in Jasper County without being docketed in the state 
court as required by the Missouri statute. The court, in its opinion, 
went further than the facts of the case required in stating that: 
“The lien of federal court judgments in Missouri therefore attaches 
to all lands of the judgment debtor lying in the counties within the 
respective jurisdictions of the two federal district courts in that 
State.” Although this may be properly treated as obiter dicta, it 
certainly indicates that the Court requires exact conformity on the 
part of the state. In the case of the Missouri statute there was no 
requirement for docketing the judgment of the state court of first 
instance in its home county before it became a lien in such county. 
This the Supreme Court held to place an additional burden upon the 
judgments of the federal courts, thus invalidating the whole Con- 
formity Act. 

Needless to say, Rhea v. Smith provoked considerable agitation 
among those persons engaged in preparing abstracts and opinions 
concerning real estate titles throughout the United States. There 
is a very considerable literature upon the subject.!° 





* Act of March 2, 1895, c. 180; 28 Stat. 814. 

* Act of Aug. 17, 1912, c. 300; 37 Stat. 311. 

“Act of Aug. 23, 1916, c. 397; 39 Stat. 531. 

"For the Wisconsin conformity act until May 14, 1935, see, supra, note 1. 
The present act is quoted in the text. 

*274 U. S. 434, 47 Sup. Ct. 698, 71 L. ed. 1139 (1927). 

* Mo. Rev. Statutes (1919) §§1554, 1555, 1556. 

* Glenn, The Law of Fraudulent Conveyances, §23, p. 37, et seqg.; Stockton, 
Status of the Lien of Federal Judgments (1929) 15 Am. Bar Assn. Journal 63; 
White, Federal Liens (1927) 33 W. Va. L. Q. 240; White, In Re Decision in Case 
of Rhea vs. Smith, Title News, Nov. 1927, Vol. 6, No. 10, p. 8; Hackman, Lien 
of Judgments of United States Courts in Washington (1927) 2 Wash. L. R. 89; 
Hackman, The Lien of Federal Court Judgments, Title News, Nov. 1927, Vol. 6, 
No. 10, p. 3; Dougherty, Some Remarks on Decision in Rhea v. Smith, Title 
News, Nov. 1927, Vol. 6, No. 10, p. 9; pamphlet entitled, The Lien of Federal 
Court Judgments in the Various States of the Union, published by The New York 
Title & Mortgage Company through its solicitor, George S. Parsons; Notes (1926) 
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The Revisor’s note to Section 270.81 of the Wisconsin Statutes, 
appearing in the Wisconsin Annotations of 1930 is slightly inadequate 
to use as a basis for drawing a new conformity, act. First, the Act 
of Congress of March 2, 1895, did not add the provision that docket- 
ing in any state office within the same county should not be required. 
That provision was in the original statute. Secondly, the note does 
not indicate that such provision was repealed in 1912, and that the 
amendment of 1895 was repealed in 1916. 

-——~ It appears that states whose judgments are a lien upon rendition 
only, docketing not being required, are not in a position to take ad- 
vantage of the federal statute. However, Wisconsin is not in that 
class.11 The new Wisconsin Conformity Act is comprised of two 
sentences. The first sentence avoids the question raised by the re- 
peal of Section 3 of the Act of 1888, as to whether a state may pro- 
vide for the docketing in the state court of a judgment of a United 
States district court in the county where the federal court is sitting. 
This would seem to be wise. Thus one possible objection to the pre- 
vious Conformity Act is removed. The second sentence removes the 
requirement for docketing and indexing federal judgments in sep- 
arate volumes. Although this requirement would seem to have been 
trivial, and merely for the sake of convenience, yet its removal from 
the present statute is certainly a seeking for exact conformity. In 
the light of Rhea v. Smith, this would seem to be a prudent move. 

Rhea v. Smith leaves unanswered the question of liens of fed- 
eral judgments upon land lying in another district of the same state, 
and upon land in another division but within the same district. 

The State of Wisconsin is divided into two districts,12 the East- 
ern and the Western, but there are no divisions. The district court 
of each district sits in different cities at different times, and may 
render judgment in a place different from that where the case was 
tried. The court does not maintain a clerk’s office in all the cities 
where it is required to hold court. Thus, under the present state of 
the laws, persons interested in real estate titles, must examine the 
judgment dockets of the federal courts in all counties where such a 





35 Yale L. J. 637; (1928) 37 Yale L. J. 830; (1928) 15 Va. L. R. 86; (1928) 
14 Iowa L. R. 118. For a case construing the Nebraska conformity act, see Rath- 
bone Co. v. Kimball, 117 Neb. 229, 220 N. W. 244 (1928), cert. denied, 278 U. S. 
655, 49 Sup. Ct. 179, 73 L. ed. 564 (1929). 

“ Wis. Stat. (1933) §$§270.74, 270.76, 270.79. 

* Judicial Code, §114; U. S. C. A., Title 28, $195, as amended. Herein are 
set forth the times and places for holding the various terms of the United States 
district courts in Wisconsin; and also the places where the clerks must maintain 
offices. 
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docket is kept. There is a possibility that a federal judgment may be 
docketed in the federal court dockets of more than one county. 

It should be remembered that the liens of federal judgments 
are governed by federal law, and that the states cannot by law place 
any restrictions upon those judgments which are not authorized by 
Congress. The states must, therefore, in adopting acts conforming 
to the Act of Congress of 1888, be careful not to place any burdens 
upon the docketing of federal judgments which do not exist with 
respect to docketing judgments of their own courts of unlimited 
jurisdiction of first instance. The penalty for so doing is to lose the 
benefits which may be derived from the Act of 1888, and the federal 
judgments will be liens throughout the territorial jurisdiction of the 
particular federal court irrespective of docketing in an office of a 
state court. 

Property Exempt from Execution. Chapter 146 of the Laws of 
1935 (published June 13, 1935) amended Section 272.18, subsec- 
tion (6), to read as follows: 


“Eight cows, ten swine, fifty chickens, two horses or two 
mules, any automobile used or kept for the purpose of 
carrying on the debtor’s trade or business, not exceeding 
four hundred dollars in value, ten sheep, and the wool from 
the same, either in the raw material or manufactured into 
yarn or cloth; the necessary food for all the stock men- 
tioned in this section for one year’s support, either provided 
or growing or both, as the debtor may choose; also one 
wagon, cart or dray, one sleigh, one plow, one drag, one 
binder, one corn binder, one mower, one springtooth har- 
row, one disc harrow, one seeder, one hay loader, one corn 
planter, one set of heavy harness and other farming utensils, 
also small tools and implements, not exceeding three hun- 
dred dollars in value.” 


The number of cows exempted has been increased from two to 
eight, the total value of the exempted articles has been increased 
from $200 to $300, and oxen have been deleted. The amendment 
seems to be self-explanatory and is easily understood in a state where 
dairying and farming plays an important role. 

Chapter 385 of the Laws of 1935 (published August 22, 1935) 
added to Section 272.18, subsection (22), relating to the exemption 
from execution of shares held by members of a local building and 
loan association, a provision also exempting “the shares held by a 





“ The italics indicate the items which have been added to the list of exemp- 
tions appearing in this subsection prior to the recent amendment. 
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member of a federal savings and loan association organized and ex- 
isting under the laws of the United States,” to the value of $1,000. 
As far as exemptions are concerned, this places the shares of a fed- 
eral savings and loan association upon the same basis as those of a 
state association. 

Chapter 492 of the Laws of 1935 (published September 24, 1935) 
amended Section 272.18 by adding a new paragraph designated as 
subsection (25). This new subsection adds to the property already 
exempted from execution the following: 


“All sums due or to become due and payable or paid to 
any person by any life insurance company or association or 
health and accident insurance company or association, for 
partial, total, temporary or permanent disability under any 
contract or policy of insurance, but not exceeding one hun- 
dred fifty dollars per month.” 

This appears to be an exceedingly liberal provision, particularly 
when compared with subsection (15) of the same section relating 
to the exemptions of earnings of any person supporting a family. 
The writer, for some time, has had a feeling that the legislature 
should give careful consideration to revising the whole of Section 
272.18 relating to the exemption of personal property from execution. 
The section is at present long and cumbersome, and represents the 
rather haphazard growth of the exemption problem over a long pe- 
riod of time through which our social and economic structure has en- 
tailed considerable change. In the light of present conditions, it would 
seem that some of the items of exemption are entirely too liberal, 
whereas others seem too highly restricted. Subsection (15) relating 
to earnings could well be revised both from the point of view of 
clarity of meaning and of fairness to the individual. That subsection 
makes no provision for persons not having a family dependent upon 
them. 


IV 


CRIMINAL LAW 


ALFRED L. GAUSEWITZ 


General Nature of the Legislation. The legislation in this field 
shows how large a portion of our criminal offenses consists of acts 
that one usually does not think of when crime is being discussed. 
When we think of crime we usually think of murder, manslaughter, 
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larceny, embezzlement, robbery, burglary, and acts of that nature, to 
the definitions of which Chapters 340 to 352, inclusive, of our 
statutes are exclusively devoted. Scattered throughout the other chap- 
ters of the statutes, the chapters usually thought of as concerned al- 
most exclusively with civil rights and remedies and administrative 
provisions, are numerous penal provisions by which acts are defined 
as misdemeanors and penalized by fine or jail sentence or both, or 
sometimes as felonies. These penal provisions are frequently gen- 
eral penalties applicable to a number of sections. Therefore, any 
amendment or addition to any administrative provision thus penalized 
is legislation changing the definition of a criminal offense and should 
be included in a review of legislation relating to crime. It should be 
included for the further reason that, although these offenses are 
usually but misdemeanors, they are important to the persons accused 
of them and are important because they burden the administration of 
the criminal law. But the fact that acts amending such administrative 
provisions do not always provide for a penalty makes it difficult to 
pick out all of the legislation relating to criminal offenses, and this 
review does not purport to be exhaustive. 


Of some 78 chapters of the laws of 1935 relating to crime, only 
six affect sections included in chapters 340 to 342, which, as stated, 
may be said to comprise our penal code. The other 72 chapters con- 
cern sections scattered throughout the remainder of the statute book. 
Moreover, there are penalties and forfeitures collectible and enforce- 
able in civil procedures that are closely related to, and serve the same 
purpose as, the designation of conduct as criminal. This review does 
not aim to include such “civil offenses.” 


Regulation of Professions and Trades. Perhaps the largest single 
classification of legislation involving penal sanctions is that pro- 
viding for the regulation of the professions and occupations. The 
general method of regulation adopted is to provide for a license and 
penalties for practicing without a license, including the possible re- 
vocation of the license for certain acts or omissions. Thus Chapter 
125 adds to and amends Sections 152.01, 152.05, and 152.06 of the 
statutes relating to the practice of dentistry. In some instances the 
treatment of each individual is made a separate offense. Chapter 
320 creates Section 98.53 and requires malsters and brewers to reg- 
ister with the dairy and food division of the Department of Agricul- 
ture and Markets and file annually a report showing the source and 
amount of all barley or malt imported from foreign countries. Chap- 
ter 344 creates Section 101.40 of the statutes and provides for the 
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licensing of master and journeyman painters and decorators. Power 
to prescribe rules and regulations is given to the Industrial Commis- 


sion, which also has power to revoke licenses after hearing with an 


appeal to the circuit court. It is provided that the wilful violation of a 
contract by a master painter “shall be deemed unlawful.” A hurried 
reading does not disclose consequences of the unlawfulness other 
than those for ordinary breach of contract, but no doubt there is 
some significance to the clause. A failure or refusal to obey any 
lawful order of the commission is included under the penalties. 


Chapter 426 amends Section 94.45 to prohibit certain treatment 
of domestic animals by an unlicensed person at any place within 
twenty instead of five miles of the place of business of a practicing 
veterinarian. Chapter 434 creates Sections 161.01 to 161.06 and re- 
lates to the registration of well drillers engaging in the occupation 
without the required permit or certificate of registration. Chapter 437 
modifies Section 101.31 of the statutes relating to architects and 
professional engineers. Chapter 457 amends Sections 147.15, 147.16, 
and 147.17 of the statutes relating to licenses for practicing medicine 
or osteopathy and surgery. Chapter 467 amends Chapter 158 relat- 
ing to barbers with provisions for penalties as for a misdemeanor for 
violations of its provisions, makes a wilful false statement in any 
oath or affidavit required by the chapter perjury and adds to the 
penalties of crimes committed by barbers a suspension or revocation 
of license, and of crimes committed by future barbers a refusal of 
license. Chapter 474 creates Section 218.01 and provides for the 
licensing of motor vehicle dealers and sales finance companies and 
prohibits certain acts. The prohibited acts concern the coercion of 
retail motor vehicle dealers to sell their installment sales contracts 
to particular finance companies. Chapter 481 adds to Section 135.01 
and creates Sections 135.02 to 135.13 providing for the licensing of 
certified public accountants. Chapter 515 provides for the licensing 
of adjustment service companies by the creation of Section 218.02. 
Such a company is defined to be one who engages in the business of 
pro-rating the income of a debtor to his creditors or of assuming 
the obligations of a debtor by purchasing the accounts of his credit- 
ors for a service charge or other consideration. Chapter 532 by the 
creation of Section 157.15 provides for the license of cemetery me- 
morial dealers and salesmen. Most of these chapters also provide for 
fees and carry appropriations for administration. 


Liquor Laws. Regulation of the manufacture and sale of alcoholic 
beverages was the subject of a number of chapters. Chapter 40 
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creates Sections 176.62 and 363.02 (9) and amends Section 363.03 
(1) to give search, seizure and confiscation powers to state revenue 
inspectors. Chapter 187 modifies and supplements Chapter 66 of the 
statutes, the general municipality law; Chapter 139, tax on beverages ; 
and Chapter 176, regulating intoxicating liquors, which was created 
by the special session of 1933-34. Penalties are provided for a 
great variety of acts and the penalty changed for sales to minors, 
inebriates, and for sales at auctions and elections. The manufacture 
or rectification of denatured alcohol without a permit, the redistilla- 
tion of alcohol from denatured alcohol, or its use, sale or concealment 
are made felonies. Provision is made for arrest without a warrant 
by an officer and for seizure without a search warrant by Section 
176.63. Chapter 280 limits the penalties that may be imposed under 
municipal liquor ordinances. Chapter 320 provides for the registra- 
tion of brewers and malsters and the reporting of amounts of barley 
or malt imported from foreign countries. This same chapter was 
listed above as a regulation of an occupation. Chapter 381, by Section 
176.18 (8), prohibits pharmacists not having a retail license from 
advertising or displaying liquor in their show windows or otherwise 
than on a three-foot shelf. Chapter 411 permits the holder of a 
Class A retail license to sell three wine gallons instead of one at any 
one time. Chapter 417 creates a new subdivision of Section 66.05 
to require a Class B retailer to display a sign on each beer tap dis- 
closing the brand of beer and the name of its manufacturer, so as 
to be visible to patrons for a distance of at least ten feet. Chapter 
420 amends Section 176.705 relating to the sale of low-proof spirits. 
Chapter 452 amends Section 176.62 and creates Section 139.35 re- 
lating to the confiscation of property used in violation of the liquor 
laws and provides for certain presumptions of intent to sell from the 
possession of liquor. Chapter 477 is a general act to harmonize the 
sections of the statutes and to some extent affects the liquor laws, 
for example Section 176.30 (3) as affected by Chapter 5 and by 
Chapter 187. 

Fish and Game. Another class including numerous acts is that 
relating to the regulation of the fish and game laws. Chapters 202, 
205, 288, 314, 333, 335, 380, 412, 423, 471, 497, and 529, relate 
to such matters as unlicensed traps, false certificates of bounty scalps, 
powers of arrest, decreasing by 940 feet the distance from a sanitar- 
ium at which hunting is permitted, reports of licensees, seizure of 
violation apparatus, descriptions of nets, the setting of screens, fish 
screens (amended to add “unless authorized by the Conservation 
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Commission”), use of nets, use of fishing shanties on ice of inland 
waters by the creation of Section 29.208, nets and set hooks and the 
transportation of certain fish. These rather detailed administrative 
provisions suggest the possibility of handling such matters by ad- 
ministrative regulations and orders. An example of this can be found 
in the laws relating to the Department of Agriculture and Markets 
referred to in the next paragraph. 


Agriculture and Markets. Chapter 550 revises and consolidates 
the provisions of the statutes relating to the Department of Agri- 
culture and Markets. Examination of this act will show the broad 
powers of that department. It is given general powers to promote 
agriculture, land reclamation, marketing, and is given the power to 
enforce the laws relating to the production, manufacture, and sale of 
any dairy food or drug product. It is given access to obtain samples, 
and power to make orders and regulations relating to food and drugs 
and the dairy industry, the violation of some of which are penalized. 

In reading over the somewhat technical provisions of the laws 
relating to fish and game, food and drugs, and agriculture and mar- 
kets, the thought suggests itself that the numerous modifications that 
seem to be necessary might be made by administrative regulations un- 
der general standards set by the legislature. It must be recognized 
that the matters thus regulated are of great importance and that their 
regulation should not be lightly entrusted to an administrative body. 
Nevertheless, in a state in which the administrative officials are as 
close to the public as in Wisconsin, we might go much further in that 
direction than we have. 


Highway Safety. Chapter 134 creates Section 85.063, and re- 
quires cars manufactured after January 1, 1936 to be equipped with 
safety glass throughout. Chapter 141, Section 85.06 (2), requires a 
white light in front and a red light or reflector in the rear of bicycles 
at night. Chapters 219 and 537 affect Section 85.01 (12) and create 
Section 85.04 strengthening the uniform motor vehicle registration 
certificate of title and anti-theft act. Chapter 489, Section 85.135 
prohibits driving by one who has failed to pay a judgment founded on 
the negligent operation of an automobile. Chapter 382 amends Sec- 
tion 85.45, the “width of vehicle law,” to limit pulpwood loads to 8 
feet 4 inches.! 


Criminal Negligence. Chapter 516 adds a new subsection to Sec- 
tion 85.81, concerning negligent driving, making a jail sentence of 





*See Note (1933) 86 A. L. R. 281. 
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thirty days to one year and the suspension or revocation for a period 
of two years of the operator’s license mandatory for a first offense. 
It also provides that upon conviction for a second or subsequent 
offense the operator’s license shall be suspended or revoked for a 
period of two years. This must be read in connection with Section 
85.08 (10) (b), which provides that the driver’s license and all the 
registration certificates shall be suspended forthwith without notice 
or hearing by the Secretary of State until proof of ability to respond 
in damages for liability incurred by the violation of specified sections, 
including Section 85.81 and other offenses. Under an opinion of the 
Attorney General of November 13, 1935, the Secretary of State must 
so suspend whether a court has so ordered or not. By opinion of the 
Attorney General of October 31, 1935, Chapter 516 controls so far 
as it is inconsistent with Chapter 489, in providing a penalty for vio- 
lation of Section 85.81. This same opinion clarifies Section 85.81 
as amended by Chapter 516 by pointing out that the repeater statute, 
Section 359.14, applies in the case of a second or a subsequent offense, 
which the amendment apparently left unprovided for. Section 359.14 
makes the second or subsequent offender subject to imprisonment 
in the state prison from one to three years in addition to the sus- 
pension or revocation of his license. 


It will be observed that Section 85.81 (3) as amended by Chapter 
516 provides that the driver shall be guilty of “criminal negligence” 
whereas the caption of the section refers to “reckless operation of 
vehicles.” Neither term can be taken as a technical hame exclusively , 
referring to violations of this section, if for no other reason than 
because the statute applies only when the conduct “shall inflict in- 
jury upon any person.” It may be questioned why a reckless driver 
should be punished only if someone is hurt. This is consistent, how- 
ever, with the general rule in the criminal law, which, except in the 
case of solicitations, attempts, conspiracies, and assaults, requires an 
actual invasion of a social interest, and in the case of attempts and 
solicitations treats the offender differently from the case of a com- 
pleted crime, although he may be as morally blameworthy and as 
dangerous as though his attempt had been successful. One reason 
for this rule rests on the idea that the purpose of the criminal law 
is vindictive satisfaction, a desire for which is aroused only in the 
case of completed crimes. In the case of this criminal negligence 
statute, another reason may be set forth since a resulting injury 
clinches the charge of reckless driving. Whatever the reason, it is 
true as a practical proposition that witnesses, police, prosecuting at- 
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torneys, judge, and jury will be more willing to convict when there 
has been an actual injury, although theoretically it would be more 
rational to crack down on reckless drivers before anyone is hurt.” 

Hit and Run Driving. There are two chapters aimed at hit and 
run driving. Chapter 409 simply increased the penalty under Sec- 
tion 343.181. Chapter 427, a later chapter, repealed Section 343.181 
and provided a much more elaborate procedure and set of duties for 
one involved in an accident. The former chapter had increased the 
money penalty from $1,000 to $1,500 and the term of imprisonment 
from two years in state’s prison to five years. The latter chapter 
provides the much less drastic penalty of $5 to $5,000, or ten days to 
one year, or both, thus leaving the offense a misdemeanor with wide 
discretion in the imposition of the penalty. A violation other than 
failure to stop in the case of partial injury or death, is specifically 
designated a misdemeanor with a penalty of from $5 to $10 for a 
first offense and of from $25 to $50 for each subsequent offense 
within one year. 

Chapter 427 appears designed not only to deter flight from 
an accident, but also to provide data for research on the subject of 
automobile accidents, for it requires reports of accidents to the State 
Highway Department on forms provided by that department. These 
reports are confidential and not to be used as evidence in any trial, 
except that the identity of a person involved in an accident may be 
disclosed when the person making the report has denied his presence 
at the accident. The State Highway Department is required to an- 
alyze and publish at least annually statistical information as to the 
nature and circumstances of traffic accidents. Coroners are also re- 
quired to report deaths caused by motor vehicle accidents, and any 
municipality may by ordinance require that a report be filed with a 
designated city department or that a copy of the state report be so 
filed with the same limitations as to their use in evidence. The statute 
is an important one because of the large number of people it may 
affect, and because of its recognition of the importance of the auto- 
mobile hazard, and of the need and value of official research in solv- 
ing such social problems. It is proper in a review of criminal legis- 
lation to point out that there is need for similar research in the field 
of crime. As will later be mentioned herein, a bill designed to fulfill 
that need failed of enactment at the last legislature. 

Miscellaneous Regulations. There are numerous regulatory meas- 
ures carrying penal sanctions, some of which are Chapter 107, Sec- 








* As to what constitutes reckless driving, see Note (1933) 86 A. L. R. 1273. 
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tion 331.175, requiring notice to county clerk before cutting Christ- 
mas trees or timber; Chapter 122, Sections 12.14 and 12.16, political 
advertisements; Chapter 308, advertising matches as political dis- 
bursements; Chapter 185, Section 236.13, disturbing land monu- 
ments; Chapter 192, Section 108.24, unemployment compensation; 
Chapter 323, Section 95.01, lwestock breeding requiring license for 
stallion or jack; Chapter 328, Section 119.93, grain storage ; Chapters 
343 and 512, Section 169.01, relating to boxing ; Chapter 345, Section 
177.01, requiring licenses for and imposing an occupation tax on the 
granting of licenses for the rendition of copyrighted music; Chap- 
ter 347, Section 70.423, an occupation tax on the ownership of bee 
colonies; Chapter 404, Section 196.74, electric construction by public 
utilities ; Chapter 415, Section 343.421, property rights in mink, and 
criminal trespass; Chapter 440, Section 160.02, restaurants; Chap- 
ter 451, Section 110.04, codes of fair competition. 

Non-punitive Provisions. Examples of treatment, the purposes of 
which may be said to be purely preventive and reformatory, with a 
wholly indeterminate sentence may be found in Chapter 129, Sec- 
tion 143.14, which provides that typhoid carriers may be restrained 
until cured; Chapter 353, Sections 49.07, and 51.26, providing that 
inebriates or drug addicts on poor relief may be committed to a 
county home by charge of a court of record on petition of any two 
officers charged with the care of the poor; and also in the pro- 
visions in the liquor laws previously mentioned for prohibition of 
sale of intoxicants to certain persons. 

Narcotic Drug Act. Chapter 306 enacted the Uniform Narcotic 
Drug Act as Chapter 161 of the statutes. This is an important 
measure that will greatly strengthen the control of the drug traffic, 
according to those who are advocating its enactment by including as 
narcotic certain drugs that have come into use recently. 

Changes in the Criminal Code. Using the term criminal code to 
mean the chapters of the statutes devoted exclusively to the defini- 
tion of crimes, only six chapters of the session laws affect it. Chap- 
ter 173 amends Section 340.39 to include an unloaded firearm as a 
dangerous weapon, as it had previously been included under Sec- 
tion 340.40 by an amendment made in 1931. Section 340.60 might 
well be similarly amended. Chapter 205 amends Section 348.34 re- 
lating to certificates concerning scalps of animals for bounty. Chap- 
ter 257 creates Section 352.48 to prohibit endurance contests, such as 
walkathons. Chapter 307 creates Section 348.53 regulating motion 
picture contracts. Chapter 409 amended, and Chapter 427 repealed 
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and re-created as Sections 85.141 and 85.91 (4), Section 343.181, 
relating to hit and run driving. 


Personnel. It is generally recognized that the most important 
general factor in the administration of criminal justice is the char- 
acter and training of the officials. The aim is to make the service 
sufficiently respected, secure, and well paid to induce people to enter 
it as a career. There was little legislation directed toward that end. 
The act most particularly directed toward improving our public 
service was Chapter 349, Section 59.21 (8), relating to the appoint- 
ment of deputy sheriffs. Chapter 405 amended Section 175.07 (3), 
exempting night watchmen from the licensing requirements for 
private detectives. Chapters 513 and 523 increase and secure the 
salaries of certain judges having criminal jurisdiction. Chapter 549, 
Section 20.17, appropriated an additional $415,000 so that the “hours 
of work” laws concerning charitable and penal institutions might not 
be merely dead letters. 


Treatment of Criminals. A step in the wrong direction was taken 
by the enactment of Chapter 178 repealing and re-creating Section 
132.13, requiring labels on prison-made goods, since this will hamper 
the provision of prisoners with useful labor. “We have,” as said 
by Andrew Bruce,’ “. . . surrendered to the labor union and the 
prison commercialist without any realization of what that surrender 
means and implies.” As Oscar Lee stated before the Milwaukee 
American Bar Association in 1924, “Every prisoner should be pro- 
vided with work of some kind. He should be required to do that 
work. He should be paid a wage consistent with the work he is do- 
ing, and he should be compelled to accept the responsibility for the 
maintenance and support of his family, who are only too often left 
to the generosity of the taxpayer or the kindhearted citizen of the 
community in which they live . . . private manufacturers and labor 
may complain about prison competition . . . but if these prisoners 
were on the outside, . . . would not they be competing just the 
same?” He then went on to point out that there is no economy in 
creating criminals to be supported in idleness. 

In connection with this same topic, there may be mentioned 
Chapter 431, which appropriated $5000 to reimburse John A. John- 
son for being mistakenly convicted and committed for homicide. 
Justice is not infallible, and although a citizen must take certain risks 
in this life, against all of which he cannot be insured by the State, 





*Prison Discipline and Prison Athletics, (1934) 25 Jr. Crim. L. 527. 
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it should increase a respect for justice that it attempts to rectify its 
more serious mistakes.* 

The perusal of the hit and run acts mentioned above raises the 
thought that the state might recognize some responsibility to those 
maimed by irresponsible automobile drivers. If the state is not 
willing to require drivers to be responsible, it could at least reimburse 
those upon whom the loss falls. 

Courts. Chapter 337 relating to criminal jurisdiction of Langlade 
County, suggests the lack of uniformity and unification of our court 
system, which was recently tabulated by E. E. Brossard as Secretary 
of the Advisory Committee to the Supreme Court on rules of pro- 
cedure under date of December 5, 1934, in which he shows that more 
than half (37) of the county courts have such added authority, but 
in no two counties is such added jurisdiction and the procedure 
therein identical. 

Blood Group Tests. The most important act concerning proce- 
dural matters was the act relating to blood group tests as evidence. 
Chapter 351 created Sections 166.105 and 325.23 and provided for 
obtaining blood samples and the introduction into evidence of the 
results of examinations thereof in illegitimacy actions and in civil 
cases. The only justification for discussing the act with criminal 
legislation is that illegitimacy proceedings are quasi-criminal, and 
because it is important that the act be not construed to limit the use 
of blood tests to non-criminal cases. It has now been scientifically 
established that people have certain readily identifiable constitutional 
properties of blood that do not change throughout the life of the 
person and can be identified after his death. These properties follow 
distinct laws of heredity so that knowing the qualities of the blood 
groups of a child and one parent, it can be determined that it is 
impossible that a certain person was the other parent in a certain 
percentage of cases.° With these propositions scientifically estab- 
lished as true, they can be utilized in the law by way of taking 
judicial notice of them or permitting expert testimony to their truth 





*See Borchard, Convicting the Innocent (1932). 

°There are four groups called O, A, B, and AB, which letters indicate the 
presence of substances A and B, of which the first group has neither and the last 
both. The group can be determined from sweat, mucous, saliva, or semen. It 
has been computed that there is about one chance in seven of exclusion or 
of a man proving his innocence in this way. See Note (1935) 20 Cornell L. Q. 
232. To these groups Dr. Phillip Levine, formerly of the University of Wisconsin, 
working with Landsteiner, has added substances known as M and N, which have 
practically doubled the chances of proving non-paternity. (1935) 21 A. B. A. J. 
680. Editorial, 94 N. Y. L. J., Oct. 23, 1935, at 1542. The best presentation readily 
available to lawyers is Wigmore, Evidence, (Supp. 1934) §§165 (a), 165 (b). 
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or to conclusions based upon them, unless there is some policy more 
important than the ascertainment of the truth that requires that 
this knowledge be not used. 

One such policy is of the type underlying the privileges against 
giving testimony. One such privilege might be the privilege against 
a violation of a personal immunity by taking a blood sample. How- 
ever, in a state in which personal examination of a party to an action 
may be ordered, there would seem to be no privilege against so pain- 
less and unembarrassing a procedure as taking a few drops of blood.® 
There are common law precedents for much more serious invasion 
of the right of personality. Then there is the privilege against self- 
incrimination. This has sometimes been confused with the privilege 
just mentioned, and there is high authority for relating it to the 
privilege against unreasonable searches and seizures; but the priv- 
ilege ought to be limited to testimonial communications and as such 
would not extend to the use in evidence of the results of blood group 
tests. It has recently been suggested that this privilege may enable 
an accused in a criminal case to refuse to submit to the test,? but 
the privilege should no more extend to the use of a person’s blood 
than to his footprint, fingerprint, hair or blackjack and hat.§ 

Evidence logically relevant may also be excluded because its 
positive value would be more than offset by an improper use of it. 
Thus, if, in a paternity case, the blood tests did not establish non- 
paternity, that fact would throw a little additional light on the case 
and make it slightly more probable that the accused was the father 
than as though it were not known whether he was excludable as 
a possible father. But this knowledge would fall far short of estab- 
lishing paternity, for it is estimated that in two-thirds of all false 
accusations the blood of the accused may be of the same group as 
that of the actual father. Therefore such evidence might be given 
too much weight and comes within the realm of evidence excluded 
as remote and prejudicial. The Wisconsin act excludes this possibil- 
ity by providing that the evidence shall be admitted only if it excludes 
the possibility of paternity or identity, that is, establishes non- 
paternity. 





s * Note (1934) 9 Wis. L. Rev. 314; Wigmore, Evidence (1923 and 1934 Supp.) § 
220. 

"Flacks, Evidential Value of Blood Tests to Prove No Paternity (1935) 21 
A. B. A. J. 680, 682, n. 26. See also Green, Can Science Really Get the Confession 
(1935) 21 A. B. A. J. 808. 

“People v. Defore, 242 N. Y. 13, 150 N. E. 585 (1926); Wigmore, Evidence 
(1923 and 1934 Supp.) $§$2251, 2265. Cf. Thornton v. State, 117 Wis. 338, 93 N. W. 
1107 (1903); Jessner v. State, 202 Wis. 184, 189, 231 N. W. 634 (1930). 
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This Act was necessary to settle practice and obviate the necessity 
of appeals to the Supreme Court, but it was not necessary to give the 
courts power to use this knowledge.® Therefore courts should not 
hesitate to admit such evidence and to order such examinations in 
criminal cases. Inasmuch as these groupings can be obtained from 
bodily secretions other than blood, the test may be very important on 
issues other than that of paternity, such as on the identity of an al- 
leged rapist or homicide victim, or whether blood on an automobile 
fender can be that of a pedestrian struck by a hit and run driver, etc. 

Provision should be made for making the report of the expert an 
official document admissible as an exception to the hearsay rule 
without the presence of the expert. The rights of the person against 
whom the evidence is to be used could be safeguarded by requiring 
notice that would enable him to have the expert there for cross-ex- 
amination if he so desires. Since the proposition involved in the blood 
group test is accepted as true, the only attacks on the evidence that 
could be made must be directed to the proposition that the samples 
tested were not actually the blood of the individual’® or that the 
expert made a mistake in the grouping. Since the probability'! of 
these propositions is very high,!? as compared with the testimonial 
and circumstancial evidence likely to be introduced in contradiction 
of them, a dismissal or directed verdict might logically be required. 
But in practice this evidence would probably be admitted and sub- 
mitted to the jury together with all the other evidence in the case 
just as is fingerprints, ballistics, and similar evidence. 


Legislation Proposed but Not Enacted. A history of the legis- 
lation relating to criminal law would be incomplete without including 
legislation proposed but not enacted. The prosecuting attorney is 
recognized as the most important of the law-enforcement officials. 
Joint Resolution No. 24A proposed to amend the constitution to pro- 
vide for a non-partisan election of district attorneys, and Bill No. 82A 
proposed to amend the statutes to provide for a minimum salary for 
district attorneys and to provide that in counties of 15,000 or more 





* Perhaps there should be a similar act for the utilization of knowledge con- 
cerning blood and other tests for alcohol determination. Heise, Alcohol and Auto- 
mobile Accidents (1934) 103 J. Am. Med. A. 739; (Dec. 1, 1935) 4 Fed. Bureau of 
Investigation Bulletin No. 12, p. 13. 

* It is the practice of some workers to take photographs and fingerprints of 
persons submitting to the test. 

™ As to the nature of probability, see Michael & Adler, Trial of an Issue 
of Fact (1934) 34 Col. L. Rev. 1224, at 1284. 

Tf it were not high, the court would not permit them to be asserted or 
used. State v. Bohner, 210 Wis. 651, 246 N. W. 314 (1933); Note (1933) 8 Wis. 
L. Rev. 283. 
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population he devote his full time to the office and advise all town, 
village, and school officials. Joint Resolution 58A proposed to strike 
from the constitution the provision limiting sheriffs to not more than 
two successive terms, thereby making it possible to retain experienced 
sheriffs in office. Joint Resolution 262A proposed to amend the con- 
stitution by making the term of county officers, except judicial offi- 
cers, four years instead of two years. 

There were three measures that would have provided for some 
degree of unification and centralization of criminal detection and 
apprehension activities. Bill No. 271A provided for a radio intel- 
ligence department with a state-wide radio system, some control of 
local police, a state identification system, but no central finger print 
bureau. It also provided for the employment of experts in detection, 
the establishment of police schools and suggested cooperation with the 
University to secure the use of its laboratories and personnel. Bill 
No. 651A would have established a bureau of criminal apprehension 
with duties to develop plans for the organization of the police service 
of the state on a voluntary basis and to establish a scientific identifi- 
cation laboratory and statistical and educational service as a state 
aid to all police officers. Provision was made for an identification 
library and museum of objects used in crime. Provision was also 
made for a department of statistics by the gathering of all material 
useful in determining the cause and amount of crime and problems 
relating thereto. Provision was also made for the registration of 
vehicles and other property lost or stolen and for police schools. 
It also suggested cooperation with the University. Bill No. 565 and 
amendments thereto contemplated a bureau of criminal investigation, 
identification, and statistics for the purpose of furnishing expert 
dectective services in the state where there are no organized police 
and to assist any chief of police of any city of the first, second, third, 
or fourth class, or any sheriff outside the boundaries of such cities 
upon his request, and also contemplated the maintenance of a system 
of identification. 

Bill No. 261A proposed the uniform firearms act. To the amaze- 
ment of the proponents of the bill it was opposed by some of the 
police of the state under the leadership of Mr. Baushek of the Mil- 
waukee police department. The objection was to issuing any licenses 
whatever. Inasmuch as the proponents of the measure were attempt- 
ing to restrict the possession and use of firearms as much as possible, 
they would undoubtedly have been willing to strike out the provisions 
for licensing had they thought it feasible to obtain the passage of 
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so drastic a measure or had they believed that the support of the 
police could have been enlisted for it. 


Among other measures proposed were 417A, relating to the ap- 
pointment of counsel for indigent defence, and No. 547A, relating to 
a public defender board ; 452A, relating to compulsory probation for 
first offender minors ; No. 498A, permitting comment on the failure of 
an accused to testify; No. 585A and 326S, relating to criminal tres- 
pass by hunting in grain fields; No. 748A, intended to clarify the law 
on whether the prosecution may object to a waiver of jury by the 
accused; No. 750A, clarifying the law on whether the common iaw 
rule that death must occur within a year and a day is applicable un- 
der the Wisconsin homicide statutes; No. 778A, providing for alter- 
nate jurors in homicide cases; No. 951A, relating to the organiz- 
ation of the State Board of Control; Joint Resolution No. 85A, 
providing for an interim committee to study the laws relating to 
crime; No. 350S, making assault and abusive language and drunk- 
enness in a public place a state offence ; and No. 3708S, relating to re- 
sponsibility of members of the Board of Control for state institutions. 


Comment. All in all, the accomplishments of the past session 
are insignificant when compared with such complete programs as 
those enacted by some of the states, such as Minnesota and Indiana. 
However, it should be pointed out that in those states there were 
crime commissions or organizations that had had time to work up 
complete programs and submit them to the legislature. The moral 
to be drawn from the story of the past session seems to be that we 
need in this state some body that can work at the problem of 
crime prevention as a whole and recommend legislation—and legis- 
lation will always be necessary to keep abreast of the times—not in 
a piecemeal, hit-or-miss fashion but with due regard for the problem 
as a whole, gained by a view from a proper perspective, such as only 
can be had by one not influenced by a special interest. The joint 
resolution contemplating an interim commission on crime undoubtedly 
was intended to create such a body. A department of crime preven- 
tion charged with responsibility for ali the crime prevention ac- 
tivities of the state would be even more capable of giving the problem 
the persistent, detailed and unbiased study that it requires and de- 
serves, for one can believe that the administration of criminal justice 
in Wisconsin is comparatively excellent, while believing that there is 
serious need for an improvement. 
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insurance in this state.” 


in use.! 





legislation was kindly supplied by Commissioner H. J. Mortenson. 
*See (1934) 10 Wis. Law Review 37-38. 











Chapter 54, approved May 3, 1935, exempted stock insurance 
companies from the capital requirement of $100,000 for each addi- 
tional line of insurance as required by Section 201.11 of the statutes, 
provided that the total premiums received from such a new line of 
insurance shall be less than fifty thousand dollars annually. This act 
was sponsored by a stock company wishing to undertake an additional 
line of insurance but not possessing the then requisite capital. After 
the insurance commissioner, as required by the new law, qualified 
this one company for its additional line, the sponsors and backers of 
the law apparently lost all interest in it, for it was repealed in the 
same session by Chapter 478, approved September 18, 1935, restor- 
ing Section 201.11 to its former status. However, the company which 
qualified in the interim is protected by the proviso in Section 201.11 
(1) “that no such company shall be subject to higher capital require- 
ments than those in effect when it began to transact the business of 


Chapter 74 amends subsection (2) of Section 202.11 of the 
statutes, relating to notice of assessment by mutual insurance com- 
panies, by setting forth a statutory form of notice to be followed by 
such companies. This provision, sponsored by the Insurance De- 
partment, is intended to obviate the confusion and consequent litiga- 
tion concerning sufficiency of the various forms of notice heretofore 


Chapter 96, creating Section 201.71 (6) of the statutes, defines 
“insurance service,” as used in connection with “motor club service,” 
under Section 201.71 (15) of the statutes. By this definition “in- 
surance service” means the selling or giving of a policy of insur- 
ance covering liability or loss by the holder of a service contract as 
the result of injury to his person, following an automobile accident. 
The 1935 amendment, like the original act, L. 1933, c. 155, (Stats. 
1933, Sections 201.71-201.84 inclusive), was sponsored by the Ameri- 
can Automobile Association. Its chief purpose and effect is to clarify 
the meaning of the language used in the original act. By way of 


* Much of the information concerning the background and purpose of this 
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explanation, it may be stated that the organization furnishing the 
“motor club service” is not itself an insurer, but procures an in- 
surance company to issue policies to its service contract holders. 

Chapter 124, creating subsection (23) of Section 59.07 of the 
statutes, relating to general powers of county boards, adds the 
power to provide by ordinance that the county shall carry public 
liability and property damage insurance, covering motor vehicles, 
malfeasance of professional employees, and any county activities 
involving possibility of damage to the general public. 

The first part of Chapter 126 amends subsection (2) of Section 
202.06 of the statutes, relating to insurance by town mutuals, by 
adding the following types of country property which they may 
insure: taverns, social halls, garages, oil stations and electrically or 
motor driven feed mills. The Insurance Department opposed this 
law on the ground that the types of property added involve extremely 
hazardous risks which are too burdensome for town mutuals to carry. 

The second part of Chapter 126 provides that “in any insurance on 
specifically rated risks in incorporated villages or cities, the rate shall 
be filed with the insurance department and rating bureau and audited 
by a rating bureau.” This provision effectually confines town mutuals 
to country writing. 

Chapter 130, amending subsection (3) of Section 200.13 and 
subsection (1) of Section 201.44 of the statutes, relating to resi- 
dent insurance agents and filing fees, authorizes the commissioner 
of insurance to license “nonresident brokers to solicit in this state 
applications for life insurance,” on payment of a fee of ten dollars. 
The fee for resident insurance agents remains one dollar. This law 
is similar to laws in force in Michigan and Illinois, and its passage 
was urged by a domestic life insurance company to avoid discrimin- 
ation in those states against agents or brokers residing in Wisconsin 
who seek to write insurance in such other states. Commissioner Mor- 
tenson has indicated that the term “broker” will receive a liberal con- 
struction by the department so as to attribute to a so-called insurance 
broker the usual authority of an insurance agent in Wisconsin. 

Chapter 159 amends paragraph (c) of subsection (11) of Sec- 
tion 66.06 of the statutes, relating to the use of income of a mu- 
nicipally owned utility in excess of certain requirements, by allowing 
the same to be used to purchase and hold “insurance upon the life of 
an officer or manager of such utility,” presumably for the benefit of 
the utility.? 





*A corporation has an insurable interest in the life of at least its key officers. 
See Vance on Insurance (2d. ed. 1930) pp. 163-164. 
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Chapter 180 amends subsection (1) of Section 206.05 of the 
statutes, relating to the election of officers of mutual insurance com- 
panies, by changing the period for appointment of inspectors of elec- 
tion from “at least three months prior to any general election by any 
mutual company,” to “not more than ninety nor less than sixty days.” 
The amendment achieves greater time certainty while retaining suffi- 
cient flexibility to avoid inconvenience to the appointing trustees or 
directors. 

Chapter 185 amends Section 208.13 of the statutes, relating to 
disbursements of fraternal benefit societies, by permitting the use of 
“any unassigned surplus in the mortuary fund as the result of sav- 
ings on mortality or gains on interest or both for that [calendar] 
year,” for the payment of “expenses of medical examinations, in- 
spection of risks and investment expenses for any calendar year.” 
This act was passed to relieve such societies from their difficulty in 
meeting necessary expenses from income on ordinary investments, 
which has greatly depreciated due to abnormal economic conditions. 

Chapter 192 makes certain changes in and additions to Chapter 
108 of the statutes, the so-called Unemployment Insurance Act. This 
subject is not considered within the field of insurance for the pur- 
poses of this summary, but will be considered separately in this issue. 

Chapter 203 amends subsection (7) of Section 201.04 and Sec- 
tion 204.08 of the statutes, relating to fidelity insurance companies, 
which formerly limited them to guaranteeing the performance of 
contracts and obligations “other than those of insurance.” The new 
act eliminates the words quoted. This act was sponsored by a do- 
mestic insurance company desiring to guarantee such insurance con- 
tracts in another state, whose insurance commissioner regarded the 
former statutory limitation as a bar. 

Chapter 216, relating to the organization of insurance companies 
and conditions of their transacting business, was passed merely to 
clarify the language of existing statutes, and produces no important 
changes. 

Chapter 260 amends various portions of Section 206.34 of the 
statutes, relating to investments of domestic life insurance companies, 
and adds a new paragraph to subsection 206.34 (1). In general, the 
new act permits a wider range of investments. Of chief importance 
is the new paragraph, 206.34 (1) (ee), which permits investments 
on bonds and other evidence of indebtedness of operating industrial 
corporations, authorized and secured as described in the act, in an 
amount not exceeding two per cent of the admitted assets of the in- 
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surance company; provided further, that the company issuing such 
evidences of indebtedness has not defaulted in principal or interest 
on any of its bonds or other evidences of its indebtedness during 
five years prior to the date of investment, or since issuance, if issued 
less than five years prior to the date of investment therein. This act 
was urged particularly by a domestic life insurance company, on 
the ground that the former restriction of their investments to real 
estate mortgages and bonds of railways, utilities and governments, 
was unjustified and burdensome. It was pointed out that interest 
rates on the permitted investments had dropped greatly in the past 
few years, and that the investments now newly authorized, besides 
permitting a more diversified portfolio and making possible a higher 
return, were at least as safe as some of those formerly authorized. 
It was also claimed that the formerly permissible investments in 
Wisconsin were more circumscribed than in any state in the country. 

The most important difference of opinion as to the desirability 
of the new act, relates to the adequacy of the safeguards provided 
therein. On the one hand default in either principal or interest will 
make industrial investments ineligible, and the period during which 
there must have been no such default is five years, whereas the pro- 
visions as to the other permissible investments were and are still, 
respectively, default in interest alone, and three years. On the other 
hand investment is now permitted in the bonds of a wide variety 
of companies whose financial status is difficult to ascertain, despite 
the availability of balance sheets and other data. Moreover the act 
permits investment in new issues whose soundness has thus not been 
tested by time. 

Chapter 270, relating to local building and loan associations, cre- 
ates, inter alia, Section 215.51, which provides for the insurance of 
stock accounts of building and loan members of a new organization to 
be known as the “Wisconsin Building and Loan Guarantee Corpora- 
tion.” This new organization was urged by the state building and 
loan associations, to compete with a similar federal agency. 

Chapter 324, relating to the assessment liability of domestic and 
foreign corporations holding stock of domestic insurance companies, 
creates subsection (4) of Section 204.26 of the statutes, which new 
subsection makes such holding companies liable in the same manner 
as is provided for individual stockholders of the said domestic insur- 
ance companies, with a further provision making the stockholders of 
such corporations liable in case the assessment is not fully paid by the 
corporation. 
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Chapter 368 amends Section 203.49 of the statutes, relating to ex- 
emptions under the fire insurance rating law, by removing the 
limitation as to domestic mutual cyclone companies “operating on the 
assessment plan.” The words quoted are now omitted. 

Chapter 463 renumbers subsection (4) of Section 206.51 to be 
subsection (5), and creates a new subsection (4), by which the pro- 
visions of Section 206.51, relating to liability for false pretenses and 
libel by life insurance companies or their representatives, are made 
applicable to mutual benefit societies. The sponsors of this act saw 
no reason for the exemption, formerly implied from the language of 
section 201.01 (1) of the statutes. 

Chapter 485, creating Section 102.65 of the statutes, provides 
for the establishment of separate workmen’s compensation security 
funds through contributions by stock, mutual and reciprocal com- 
panies, for the payment of claims under the workmen’s compensation 
act, otherwise unpaid due to insolvency of an insurer in one of the 
three respective classes. This act is the result of losses recently suf- 
fered by Wisconsin claimants against an insolvent compensation in- 
surer, and is designed to prevent a repetition of such losses. Un- 
der the act each company must contribute a certain amount to a com- 
mon fund until it reaches a designated total sum, and thereafter such 
amounts as are necessary to maintain such total sum.* 

Chapter 492 creates subsection (25) of Section 272.18 of the 
statutes, relating to exemptions from execution, whereby the proceeds 
of life or health and accident insurance not exceeding one hundred 
and fifty dollars per month are to be exempt. 

Chapter 495 repeals and recreates subsection (1) of Section 
201.59 of the statutes, relating to local fire department dues from 
insurance companies. In addition to other changes, the law requires 
the insurance commissioner to file with each insurance company do- 
ing business in this state a plat showing where a city, village or town 
furnishes fire protection to another city, village or town or any part 
thereof, in order to aid the insurance companies to determine who is 
entitled to their dues. The insurance department has no facilities for 
making such plats, hence this part of the new act seems incapable of 
operation. 

Among the bills introduced and defeated was a measure providing 
for compulsory automobile liability insurance. As a compromise, in a 








* As to the constitutionality of this provision, compare Noble State Bank v. 
—— 219 U. S. 104, 31 Sup. Ct. 186, 55 L. ed. 112, 32 L. R. A. (NS.) 1062 
1911). 
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sense, the legislature enacted Chapter 489, requiring payment of 
judgments for negligent driving as a prerequisite to further driv- 
ing. Assuming Section 85.08 (14) of the statutes, requiring proof of 
financial responsibility after a conviction for certain traffic violations 
or judgment for negligent driving, is still in force, the new act is 
a step in the right direction. Nevertheless there is still no effective 
legislation assuring the availability of automobile liability insurance 
for an injured person in the majority of accidents in this state. 


VI 


MUNICIPALITIES 
F. N. MacMILiin 


The 1935 laws enacted affecting cities and villages were mostly 
minor in character. This is due to the fact that Wisconsin cities 
and villages now possess such broad authority under their consti- 
tutional home rule power, and under the general grants of legis- 
lative power contained in Sections 62.11 (5) and 62.04, in the case 
of cities, and more recently Section 61.34, in the case of villages. 
Under these grants of power cities and villages are now largely 
able to solve local problems locally without legislative action being 
necessary.! 

In a few instances, largely due to individual enthusiasms, specific 
grants of power were enacted at the 1935 session including Chap- 
ter 90, amending Section 43.43, and creating subsection (5) of 
Section 43.25 authorizing city museums; Chapter 99, amending Sec- 
tion 66.05 (5) (b) and (c), relating to the condemnation of dilapi- 
dated buildings; Chapter 139, amending Section 66.29, relating to 
working conditions under local contracts; Chapter 206, amending 
Section 62.09 (3) (a), relating to the assignment of the duties of 
city comptroller to other officers; Chapter 295, amending Section 
80.085 (8) relating to the leasing of municipal harbor lands; Chap- 
ter 305, authorizing municipal fish hatcheries in cooperation with the 
State Conservation Commission ; Chapter 461, authorizing centennial 
celebrations; and Chapter 401, relating to vacancies in commission 
cities. Most of these matters did not require legislative enactment but 





* Burlington v. Industrial Comm., 195 Wis. 536, 218 N. W. 816 (1928); Hack 
v. Mineral Point, 203 Wis. 215, 233 N. W. 82 (1930) ; Wadhams Oil Co. v. Delavan, 
208 Wis. 578, 243 N. W. 224 (1932) ; Janesville v. Heiser, 210 Wis. 526, 246 N. W. 
701 (1933). 
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could have been handled locally, although in several instances the 
enactment was primarily for towns and counties and only incidentally 
included cities and villages. The Wisconsin Supreme Court has in- 
dicated in Wadhams Oil Company v. Delavan,” that a city may 
proceed either under the specific grant of power or the broad gen- 
eral power. 

An omnibus revision bill, sponsored by the League of Wisconsin 
Municipalities, was enacted as Chapter 421, and had for its purpose 
the bringing of various statutory provisions into harmony with the 
broad powers hitherto outlined. Many of these changes were possi- 
ble by local action but it seemed undesirable to leave obsolete, ambigu- 
ous and conflicting material in the statutes. Among the changes made 
were: 

(1) The amendment of Section 62.09 (2) (a), so as to elim- 
inate the provision preventing the filling of technical city positions 
by the appointment of other than local residents. 

(2) The amendment of Section 62.09 (2) (b) and 66.11 (2), 
so as to eliminate the provisions interfering with coordination be- 
tween the municipal governing body and local boards and com- 
missions. 

(3) The clarification of Section 62.09 (6) (d), so as to eliminate 
the language interfering with the consolidation of duties of several 
offices in one individual. 

(4) The amendment of Section 62.09 (3) (b) and 62.01 (4), 
so as to eliminate duplicate procedure for changing the method of 
selecting officials, administrative and otherwise. 

(5) The amendment of Sections 62.09 (1) (a) and 62.09 (3) 
(a) so as to eliminate confusion as to who determines the number 
of city justices of the peace and constables to be selected. 

(6) The amendment of Section 66.13 by extending to villages 
protection against suits testing the validity of village contracts unless 
commenced within 60 days after signing the contract. 

(7) Various other minor changes were made including the re- 
vision of the provisions in Chapter 157 of the statutes relating to 
municipal cemeteries, the making of advance property tax collection 
optional, the clarification of tax platting procedure, and changes re- 
lating to municipal financial election procedure. 

In an effort to prevent the possibility of constant turmoil in city 
and village government, Section 66.01 (8) (the home rule enabling 





7208 Wis. 578, 243 N. W. 224 (1932). 
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act) was amended by Chapter 248, so that referendums on changes 
in the form of municipal government cannot be held oftener than 
every two years. 

Chapter 193 of the Laws of 1935 attempted to nullify the con- 
stitutional home rule amendment by a legislative act declaring the 
statutes relating to police and fire departments to be matters of 
state-wide concern, and thus prevent salary cuts for policemen and 
firemen when necessary for other city employes. This proposal was 
not taken very seriously, probably because in other states where 
municipalities possess home rule powers the operation of police and 
fire departments has been held to be a matter for local determination.* 
It should be noted that in Missouri* it was held that state control, 
in order to be upheld, must be complete and provide for financing 
in full and all the details of operation. 

A number of new laws deal with inter-governmental relationships, 
such as Chapter 207, creating Section 59.08 (26), authorizing county 
boards to join with cities in constructing sewage disposal plants; 
Chapter 460, creating Section 144.07 (4), permitting two adjoining 
municipalities to construct and operate joint sewerage systems; 
Chapter 108, creating Section 59.08 (20), authorizing county boards 
to appropriate money for recreational purposes to be paid by cities, 
villages and towns receiving the benefits, if authorized by the city 
council or village or town board; Chapter 156, amending Section 
60.29 (20), authorizing parts of towns to procure fire protection 
from a nearby city or village; Chapter 77, amending! Section 61.30, 
relating to the jurisdiction of justices of the peace throughout two 
counties when a village is situated in two counties ; Chapter 480, cre- 
ating Section 82.065, authorizing counties to assume certain work- 
men’s compensation liability when city, village or town highways are 
maintained by the county; Chapter 98, amending Section 143.13 (1) 
and (3), relating to smallpox vaccination for non-resident pupils. 

Various amendments to the public deposits law contained in Chap- 
ter 34 of the statutes were enacted by Chapters 55, 184, 222, 394 and 
438 of the Laws of 1935, the net result of which involved a material 
revision of the statute. It is now provided that active deposits are 
those upon which checks are drawn to conduct the daily business 
of the governing unit, while inactive deposits are those from which 
transfers are made to replenish active deposits, the latter to bear the 
same rate of interest as is paid by the public depository on time ac- 





*Klench v. Bd. Pension Commissioners, 79 Cal. App. 171, 249 Pac. 46 (1926). 
* Field v. Smith, 329 Mo. 1019, 49 S. W. (2d) 74 (1932). 
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counts. The state guarantee of the fund is repealed. The state 
board will fix the rates of ititerest only on active deposits, and this 
may be changed only after a public hearing and not less than 20 days 
advance notice. Banks are forbidden to impose service charges upon 
public deposits as a subterfuge to avoid the payment of interest, and 
public deposits will be subject only to the premium payable to the 
state board of deposits and the federal tax. The previous limitation 
on the deposits that any bank could receive, as well as existing pen- 
alties, were replaced by the provision giving the board of deposits 
the power to establish regulations. Stringent penalties are provided if 
municipal officials fail to comply with the statutes. The deposit of 
funds in banks outside of the state and other evasions are forbidden, 
unless the state board authorizes deposits outside the state. Where a 
governmental unit possesses privately owned trust funds it may elect 
to pay the charges levied. When the board borrows money and 
pledges premiums, the premium rate in effect at the time of the loan 
continues until the loan is repaid. By Chapter 184 the board of 
deposits was authorized to accept claims from municipalities not 
filed previously. 

In addition to the election law changes enacted by Chapter 421, 
various minor amendments were adopted, including Chapter 261, 
clarifying Section 6.01 relating to voting eligibility; Chapter 175 
clarifying the statutes relating to voting residence so as to harmonize 
them with the absent voting law ; Chapter 406, providing for registra- 
tion of voters in cities, villages and towns under 5,000 population 
when petitioned for by 15 per cent of the voters ; Chapter 120, amend- 
ing Section 6.35, by authorizing third class cities to shorten polling 
hours ; Chapter 360, creating Section 6.32 (2) (a), providing for ap- 
pointment of election officers in towns where town officers are in- 
eligible to serve; and several small changes in election procedure 
were enacted by Chapters 33, 36, 181 and 296. 

The scope for the investment of municipal funds was widened by 
Chapters 45, 57, and 421 while Chapter 363 revises the general 
statute relating to the investment of trust funds, by widening the 
scope so as to include notes and other evidences of indebtedness of 
municipalities as well as bonds. The procedure for selling municipal 
bonds contained in Section 67.08 was amended by Chapters 154 and 
493, so that the sale must be officially advertised unless sold to a 
municipal trust fund. Refunding bonds may not be sold under par 
and accrued interest. The municipal refunding of bonds during 
the years 1936 and 1937 was authorized by Chapter 114. Chapter 
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310 provided for the refunding of municipal bonds containing call 
features or by agreement with the holders. Chapter 425 authorized 
municipal bonding for relief during the year of 1936, and also author- 
ized villages to refund prior indebtedness. Chapter 528 validates the 
bonds issued to finance PWA projects so as to facilitate marketing 
by the federal government. By Chapter 331 cities are authorized to 
issue scrip pending receipt of delinquent property taxes. Cities and 
counties were given the option of accepting cemetery association 
funds at 3 per cent interest by Chapter 259. By Chapter 396 mu- 
nicipalities were authorized to extend repayments of loans from the 
state commissioners of public lands until after the date of tax ex- 
tension authorized by the legislature. Chapters 230 and 531 amended 
provisions relating to municipal mortgage securities, in addition to 
Chapter 242, clarifying the issuance of mortgage securities under 
the sewer rental law. 

The creation of a public housing authority in Milwaukee was 
authorized by Chapter 525. Town sanitary districts were provided 
for by Chapters 12 and 522. Workmen’s compensation protection 
was extended to include elected municipal officials by Chapter 465; 
and Chapter 334 exempted from garnishment expense refunds to 
municipal officers and employes. Liens for aircraft storage or repair 
were authorized for municipal airports by Chapter 169. Villages 
having newspapers are required to publish the village board proceed- 
ings, except in Milwaukee county, pursuant to Chapter 432, and 
towns are required by Chapter 246 to distribute or publish the re- 
port required by Section 60.33 (4). Repeated violation of an in- 
flammable liquids ordinance was declared to be a nuisance subject 
to injunction under Chapter 269. Chapters 104 and 346 attempt to 
exempt war veterans from the necessity of procuring peddlers’ 
licenses, but this appears to be of doubtful validity in view of State 
v. Whitcom,® and Marallis v. Chicago.® 

In addition to the general changes in the tax laws, several changes 
were made in the procedure to be followed by municipal officials. 
By Chapter 327, cities, villages and towns were given the option of 
retaining delinquent personal property taxes for collection, since 
now counties make little effort to collect these delinquencies and 
simply charge them back to the municipality at the end of one year. 
This chapter also gives municipalities the right to proceed to collect 
where charged back by the county. Chapter 201 amended Section 





°122 Wis. 110, 99 N. W. 468 (1904). 
*349 Ill. 422, 182 N. E. 394 (1932). 
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62.21 (1) (h) 2, so that a city, village or town may require the 
assignment of delinquent special assessments charged back by the 
county in order that they can be sold by the municipality. Chapter 
79 made optional the provision, which was virtually impossible to ad- 
minister previously, to the effect that the local treasurer must call 
on each delinquent taxpayer and levy on the property thereof. Agree- 
ments between the county and a city, village or town covering the 
transfer of tax delinquent property in exchange for delinquent tax 
credits were authorized by Chapter 279. The provision in Section 
68.08 requiring local assessors to enumerate deaf, dumb, blind, etc. 
was repealed by Chapter 61. 


VII 


SOCIAL SECURITY LEGISLATION 


Epwin E. WITTE 


Social security was one of the major topics before the 1935 
legislature throughout its session, but the legislative output was 
somewhat disappointing. The new legislation, it is hoped, will enable 
this state to get all the federal aids authorized in the Social Security 
Act. It also embodies a considerable increase in state appropriations 
for social security purposes. Very inadequate provisions, however, 
are made for administration and nothing at all was done to meet 
the situation which confronts the state with the cessation of federal 
aid for relief. 


Relief. One measure of importance only was enacted directly 
affecting relief. This was the Emergency Relief Act of 1935 (Chap- 
ter 15), the enactment of which was due to the notice given this 
state prior to the legislative session that federal aid would be dis- 
continued unless the state contributed approximately $5,000,000 of 
the estimated total of $40,000,000 required for relief in this year. 
In this Act emergency taxes, payable only in 1935, were levied on 
incomes, gifts, and telephone company receipts which yielded the re- 
quired $5,000,000, of which $1,800,000 was unallotted when federal 
relief ended throughout the nation on November 30. 

Announcement of the intention of the federal government to 
discontinue relief grants and to return responsibility for the care of 
the unemployables to the state and local governments was made by 
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the President before the legislature convened. This policy became a 
certainty when Congress passed the Work Relief Act in April. Soon 
thereafter the Governor secured an allottment to the state of $100,- 
000,000 from the funds available under this Act, completely under 
state control, conditional upon the raising of a like amount by the 
state and local governments. The Senate rejected this proposal, with 
the net effect that work relief projects allotted to this state to date 
have totalled only $20,900,000 and are being administered exclusively 
by the federal government. 


The legislature also failed to raise money for relief in 1936. If 
the federal work relief program is continued throughout the year on 
the basis on which it is now set up (which is dependent upon an 
additional appropriation by the incoming Congress) and allowing 
for continuance of the business improvement of the past year, it is 
estimated the total amount required for relief in 1936 will be at 
least $12,000,000 (which is less than one-third of the 1935 total). 
County and local governments in Wisconsin have raised $6,000,000 
for relief each year since the depression started and cannot be ex- 
pected to do more in 1936. In fact, many county boards at their 
November session reduced their relief levies. Most of the $1,800,000 
left on November 30, of the moneys raised by the state in 1935 for 
relief will be spent before the end of the year; all of which means 
that a very critical situation is certain to develop unless additional 
funds are provided by Congress or the legislature in special session. 
This situation, of course, will be most acute in northern counties with 
small resources and in industrial centers in which the relief load is 
still very heavy. 

Similarly, the 1935 legislature failed to do anything at all about 
the modernization of the Wisconsin poor laws. The Senate killed 
the bill, sponsored by the Wisconsin Conference of Social Work, for 
a thorough-going revision of the poor laws and their administration, 
which was introduced in that house, and also killed the bill for the 
establishment of county welfare departments. After four years of 
state and federal supervision of relief, with standards far in advance 
of those specified in our statutes, Wisconsin will now go back to 
unsupervised county and local administration of our harsh poor laws, 
which have remained practically unchanged since territorial days. 
Many states in their 1935 session, in anticipation of the termination 
of federal control, established centralized state and county public 
welfare departments and modernized their poor laws, but Wisconsin, 
unfortunately, was not one of them. 
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Pensions. With respect to old age assistance, aid to dependent 
children, and blind pensions, the record of the 1935 legislature was 
much better, although the administrative provisions cannot be re- 
garded as satisfactory or likely to be permanent. 

In the 1935 Budget Act (Chapter 535) the state aids for de- 
pendent children (mothers’ pensions) and old age assistance (pen- 
sions) were materially increased. The state aid for the first of these 
purposes has been $30,000 per year since enactment of the statute 
in 1915 which made it compulsory upon all counties to pay mothers’ 
pensions for the support of dependent children, although this statute 
also stipulated that the state would reimburse the counties one-third 
of the amounts expended for such aid. This promise has never 
been kept and in recent years, with the total costs around $2,100,000 
per year, the state’s contribution has been only four per cent of the 
promised amount. In the 1935 Emergency Relief Act $200,000 of 
the revenues raised by that Act were allotted for distribution to the 
counties as additional aid toward the cost of mothers’ pensions in 
1934, and in the Budget Act, $500,000 was appropriated for state aid 
for dependent children in 1935-1936, and $700,000 in 1936-1937. 
These appropriations will be sufficient to reimburse the counties one- 
third of their costs for aid to dependent children, from state funds, 
during the current biennium, unless these expenditures should ma- 
terially increase. 

In the Budget Act, $500,000 was appropriated as state aid for 
old age assistance in the first year of the current biennium and 
$1,000,000 in the second year, with a further $1,000,000 as a con- 
tingent appropriation, to be alloted by the emergency board for the 
same purpose, if necessary and available. Heretofore, the state aid 
has been $75,000 per year and the old age assistance law has been 
optional upon the counties. Like the mothers’ pension law, this Act 
has provided that the state shall reimburse the counties for one- 
third of their costs and this amount, likewise, has been insufficient. 
While only eight counties operated under the old age assistance law in 
1934, their expenditures were nearly $460,000, with the state pay- 
ing one-sixth, instead of one-third of the costs. 

In 1931, the legislature made the old age assistance law (which 
was originally passed in 1925) mandatory upon all counties, but 
postponed the effective date of this requirement until July 1, 1933. 
The 1933 legislature further postponed this date until July 1, 1935, 
on which date the old age assistance became mandatory upon all 
counties, although only four additional counties actually paid old age 
assistance prior to December 1, 1935. 
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Prior to this year the minimum age for old age assistance has 
been seventy years. The 1933 legislature submitted to the people, 
in an advisory referendum, the question whether this minimum age 
should be reduced to sixty years. In the general election of 1934, a 
three-to-one majority of the voters expressed themselves in favor of 
this change. Responsive to the popular sentiment thus expressed, the 
legislature in Chapter 391 reduced the minimum age for old age 
assistance to sixty-five years, and in Chapter 554 provided for a re- 
duction to sixty years whenever the federal government shall make 
federal aid available for old age assistance to people between sixty 
and sixty-five. 

With these changes in the Wisconsin old age assistance law, it is 
doubtful whether even the increased appropriations for state aid will 
be sufficient to pay one-third of the total costs. Fortunately, however, 
Congress in the Social Security Act of August 14, 1935, authorized 
federal aid to the states equal to one-half the state and local ex- 
penditures for old age assistance, with a maximum of $15 per month 
as federal aid in any case. This aid was not immediately available, 
due to the filibuster of the late Senator Huey Long which killed the 
third Deficiency Appropriation Bill on the last day of the Congres- 
sional session. In view of the fact that this bill had unanimously 
passed the House of Representatives and had unanimously been 
recommended by the Senate Appropriations Committee, there is every 
reason to expect that the new Congress will promptly make the 
actual appropriation. However, there is but little prospect that the 
states will be reimbursed any part of their expenditures made before 
Congress makes the appropriation available. 

The major social security act enacted by the Wisconsin legislature, 
Chapter 554, is based on the assumption that federal aid authorized 
in the Social Security Act will actually become available. In this 
act it is provided that the counties shall be reimbursed, at the end 
of each quarter, for 80 per cent of their expenditures for old age 
assistance. If the authorized federal aid is appropriated, it is probable 
that this part of the costs of old age assistance will actually be paid 
from federal and state funds during the current biennium. Even 
so, some counties will have great difficulty in providing their part of 
the costs; however, since they will get no reimbursement whatso- 
ever for amounts paid as relief to old people without means, it is 
to be expected that they will make every possible effort to extend old 
age assistance to them instead of relief, as they have good prospects 
of recovering 80 per cent of the costs so expended. If the state and 
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federal funds prove insufficient to reimburse the counties the full 80 
per cent of their expenditures, they are authorized to pro-rate their 
pension grants in the ensuing quarter. 

To enable this state to get the federal aid for old age assistance 
when Congress makes its appropriation, a few minor changes had to 
be made in the substantive provisions of our old age assistance law. 
In Chapter 554 the provision that old age assistance shall be granted 
only to persons who have been citizens for fifteen years is replaced 
by a simple requirement of citizenship. The minimum period of 
residence within the state is reduced from fifteen to five, within the 
last nine years prior to the application, and no minimum residence 
period within the county is longer specified. Without any require- 
ment to this effect in the Social Security Act, the maximum amount 
of property which an old person may own and still be entitled to old 
age assistance, if in need and dependent upon the public for support, 
was increased from $3,000 to $5,000. The maximum limit upon the 
amount of the assistance, one dollar per day less other income, was 
retained, as were the provisions allowing recovery of the assistance 
from the estate of the beneficiary on his death. 

Somewhat similar changes were made in the mothers’ pension 
and blind pension laws. The most important change made with re- 
gard to mothers’ pensions was the increase in state aid already 
noted. In addition to the state aid, Chapter 554 appropriated to 
the counties the entire amount which will be received from the fed- 
eral government as aid for dependent children. Under the Social Se- 
curity Act the federal aid is to be one-third of the state and local ex- 
penditures for this purpose, but there is a limitation that the federal 
aid shall not exceed $6 per month for the first child and $4 per month 
for the second and each additional child in the families aided. This 
limitation will affect a considerable number of cases in Wisconsin, and 
so counties will be able to recover only somewhat less than two- 
thirds of their expenditures for aid to dependent children—in con- 
trast with one-seventieth refunded to them heretofore. In Chapter 
554, one other change was made in the mothers’ pension law, to 
the effect that aid may be given only to relatives with whom the 
dependent children are living in a family home, while, formerly, 
in rare cases, such aid was given also to boarding homes. In an 
earlier act (Chapter 282) it was provided that in determining the 
amount of the aid to be paid, the family is to be treated as a unit 
and the allowance is to be sufficient to meet the needs of the mother 
as well as of the children. That has always been the intent, and now 
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the statute has been clarified to leave no room for doubt upon this 
point. 

With regard to blind pensions the only changes made were those 
included in Chapter 554. Federal aid for blind pensions will be given 
on exactly the same conditions as for old age assistance. In Chapter 
554 the Wisconsin residence requirements were modified to make 
them identical with those governing old age assistance. Similarly, it 
also provided that the counties are to be reimbursed 80 per cent of 
their expenditures for blind pensions, but, unlike old age assistance, 
the state aid was continued at $50,000 per year. As the total expendi- 
tures for blind pensions in 1934 exceeded $422,000 and the maximum 
that can be gotten as federal aid is one-half the state and locai ex- 
penditures, it is evident that the total state and federal aid will be 
sufficient only for about a 60 per cent, instead of an 80 per cent, re- 
imbursement. 


Much more important than the substantive changes which have 
been noted, are the new provisions relating to the administration of 
all the three forms of public assistance popularly called “pensions.”’ 
Heretofore the administration of old age assistance and of the aid 
for dependent children has been vested in the county judges and 
that of the blind pensions in the county board, with statistical re- 
ports, in all cases, to the board of control, but no state supervision 
whatsoever. In the Social Security Act it is made a condition of 
federal aid that these forms of public assistance must either be ad- 
ministered directly by the state government or that some state de- 
partment must supervise the county or local administration. The 
administration, moreover, must be satisfactory to the Social Security 
Board, and must include provisions for review of decisions of the 
local administrators by the state board on the appeal of any aggrieved 
party. 

There was little opposition in the Wisconsin legislature to com- 
pliance with the mandatory requirements of the Social Security Act 
and it was agreed that the actual administration of the pensions should 
continue to be vested in county officials, with state supervision, in 
preference to direct state administration. There were wide differences 
of opinion, however, what state and county officials should be 
charged with these respective duties. These differences were not ad- 
justed until the last day of the long session, and the compromise 
measure then passed was generally regarded as only a temporary 
arrangement certain to be revised in 1937. 
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This compromise provided for the establishment of a pension de- 
partment within the Industrial Commission. This department is 
composed of an executive secretary, a member of the Industrial Com- 
mission, and the state budget director. As the first executive secre- 
tary, Chapter 554 designated the statistician of the state board of 
control, who has had charge of the collection of statistics under the 
old law. Broad authority is vested in this department to prescribe 
rules and regulations, in conformity with the federal requirements, 
and to stop state aid in cases where assistance has been improperly 
granted. It is also made the appellate body to decide appeals from 
decisions of the county administrators. 

County administration is vested in the county judges, with the 
alternative provision that the county board may establish a county 
pension department and give it jurisdiction over any or all of the 
forms of public assistance under discussion. How such county pen- 
sion department is to be constituted is not specified, but the Attorney 
General has ruled that no member of the county board may be a 
member, and a model ordinance for a county pension department 
has been prepared by the County Boards’ Association, in cooperation 
with the state pension department. Whether the administration is 
vested in the county judge or a pension department, the county board 
may authorize the employment of personnel to make investigations 
of the financial situation of applicants for pensions and otherwise to 
assist in the administration of the pensions. 

The sections relating to administration are the most doubtful 
of all the provisions of the compromise social security act—a measure 
full of contradictions and obvious omissions. The state pension de- 
partment has no appropriation other than one-fifth of the amount 
which the federal government is authorized in the Social Security 
Act to pay to the states as aid toward the administration of old age 
assistance and blind pensions, (which at the maximum is to be 2% 
per cent of the amounts expended for pensions) the balance, four- 
fifths, of this expected aid being appropriated to the counties for the 
employment of personnel to assist in the actual administration of 
the pensions. The administration of pensions in the counties is not 
related in any manner to the administration of relief, and there is 
no assurance that it will be even reasonably uniform. The state pen- 
sion department, functioning with personnel loaned by other depart- 
ments, has, with commendable energy, done everything it possibly 
could do to get an efficient and uniform administration established 
throughout the state and the County Boards’ Association has co- 
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operated splendidly. There is a very real danger, however, that the 
Social Security Board may revoke its approval of the Wisconsin set- 
up should it result in discriminatory or inefficient administration. The 
major safeguard against such a possibility would seem to lie in the 
employment (at least in all larger counties) of competent personnel to 
assist the county judges or pension departments. 


Other Social Security Legislation. The Social Security Act, in 
addition to the aids for old age assistance, aid to dependent chil- 
dren, and blind pensions, authorizes federal aids for many other 
purposes, which are expected to be made available by the reconvened 
Congress. Of these only one, the doubling of the aid for vocational 
rehabilitation, necessitated no change in the Wisconsin laws, as the 
expenditures for this purpose have been and will continue to be 
greater than the amount required to match the increased federal 
aid. For all other purposes for which federal aids are authorized, 
Wisconsin was expending some money long before the Social Se- 
curity Act was introduced, but in all cases either the appropriation 
had to be increased or some minor change was necessary in our 
statutes to enable this state to get the maximum federal aid. Wis- 
consin, because it had prior legislation on all these subjects (and also 
on unemployment compensation, an important subject dealt with in 
the Social Security Act but not considered in this article), probably 
stood to gain more through this federal act than any other state, 
through the legislation which was enacted on the last day of the legis- 
lative session (Chapters 555 and 556) it has put itself in a position 
where it can claim every dollar of the federal aids which it can con- 
ceivably get. 

The first of these chapters deals with services for crippled 
children and child welfare services, for which federal aid is author- 
ized in amounts expected to approximate $65,000 and $30,000 per 
year to this state, respectively. For crippled children Wisconsin is 
expending far in excess of the amount required to match the federal 
aid, but its legislation distributes responsibility for these services 
among four state departments, while the Social Security Act requires 
a unified state plan and at least supervisory control by a single state 
department. This requirement was met in Chapter 555 by organizing 
an interdepartmental committee on crippled childrens’ services, on 
which all interested state departments are represented, with the di- 
rector of the crippled childrens’ division of the department of public 
instruction as the executive secretary. The several state agencies 
dealing with crippled children are to continue their respective func- 
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tions, but the interdepartmental committee is to coordinate these 
services into a unified state program. The federal aid when available 
is to be allotted by the emergency board for purposes for which 
present appropriations are not adequate, such as after care, or for 
the reduction of the charges against counties for the treatment of 
crippled children as county patients in the Wisconsin Orthopedic 
Hospital. 

The aid for child welfare services, unlike nearly all other aids 
in the Social Security Act, does not have to be matched, so that the 
only state legislation required was to direct some state department 
to develop a plan for these services acceptable to the United States 
Childrens’ Bureau and to appropriate the expected federal aid. The 
state agency designated was the juvenile division of the board of con- 
trol. The federal aid is appropriated to be expended as provided in 
the approved state plan. It is expected that most of this aid will be 
used to provide personnel for the county children’s boards, whose 
establishment was authorized in the Children’s Code of 1929, but 
which have thus far actually been set up in less than one-fourth of all 
counties. 

Chapter 556 relates to two other aids authorized in the Social 
Security Act: maternal and child health services, and state and 
local public health services, both matters under the supervision of 
the State Board of Health. For these, no change was required in the 
Wisconsin legislation other than an increase in state apppropriations. 
For maternal and child welfare services this state for many years 
has been apropriating $43,250 per year, while $66,350 per year will 
be available to Wisconsin under the Social Security Act, conditional 
upon equal matching by the state. For state and local public health 
services, an appropriation of $8,000,000 per year is authorized in the 
Social Security Act, with the distribution of this aid left almost 
entirely to the discretion of the United States Public Health Service. 
After consultation with state public health officers, the Public Health 
Service, even before the passage of the Social Security Act, decided 
to allot one-fourth of this aid to the states on a population basis, 
without requiring any matching and another one-fourth on the same 
basis but conditional upon a state appropriation of an equal amount 
providing new or additional revenues for public health services, the 
other half of the federal aid being reserved for special research and 
emergency grants. These conditions made it imperative for the 
state to increase its appropriations for public health by approxi- 
mately $50,000 per year, to claim the entire federal aid authorized 
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in this part of the Social Security Act. This requirement of $21,100 
per year additional for maternal and child health services, and 
$50,000 per year for general public health services, was met in 
Chapter 556 by establishing a system of state aid for county nurses, 
in the amount of $1,000 per year to each county which employs a 
certified public health nurse (a large part of whose services relate 
to maternity and infancy welfare). 


Conclusion. The laws discussed in this article, plus the very sig- 
nificant changes made in the Unemployment Compensation Act and 
the gradual establishment of an eight-hour day in state institutions, 
stamp the 1935 session as one of the most significant with respect to 
social welfare legislation ever held in this state. The legislation en- 
acted to conform with the Federal Social Security Act, while defec- 
tive, should result in better care for large groups of dependents and in 
the reduction of the costs of dependency in future years. 


VIII 


TAXATION 


Harotp M. Groves 


Seldom has a legislature or an incoming administration faced 
more difficult financial problems than were confronted in Wisconsin 
in January, 1935. Public expenditures at their existing level ex- 
ceeded estimated revenues for the next biennium by at least ten 
million dollars. The federal government was insisting that the state 
make a substantial appropriation for relief. Local governments called 
for a restoration of common school aids which had been reduced 
by the previous legislature. There was strong support for new aids 
to high schools, many of which were in grave financial difficulties. 
An old age pension act, about to become effective, needed new financ- 
ing. In addition, there were many voices calling for tax relief, 
particularly relief from the property tax. Some asked for a reor- 
ganization of the entire tax system; others stressed the alleged need 
f overhauling the income and inheritance taxes to eliminate loop- 
holes. 

Emergency Tax Legislation. The most important measures passed 
during the recent session of the legislature were emergency measures 
designed to raise money immediately for particular purposes ; they ap- 
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ply only to the next two years and make no permanent modification 
of the tax system. The first important matter to be dealt with was 
relief. Early in the session, an administration bill, estimated to yield 
$5,000,000 was passed and became Chapter 15 of the session laws. 
As modified by Chapters 490 and 524, the Act provided: 


1. A surtax upon the 1934 incomes of taxpayers other than cor- 
porations. The rates of the surtax were equivalent to the rates of 
the normal tax, and thus covered a range of from 1% to 7%. In 
general, the rules of the normal tax were made applicable to the 
surtax, but the following exceptions were made: 


a. Dividends exempt under Section 71.04 (4), that is, divi- 
dends paid to taxpayers other than corporations and exempt 
from the normal tax, were made taxable under the surtax. 
b. Capital losses were made deductible only from capital 
gains and not from other income; in the computation of cap- 
ital gains and losses, the federal rule was to be followed under 
which the computed gain or loss is reduced according to the 
number of years the asset has been held by the taxpayer. 

c. Personal exemptions were made $16.25 for an individual 
and $33.75 for a family. 


2. The surtax on inheritances inaugurated in the Relief Act of 
1933 was revived. The surtax is a 25% addition to an inheritance 
tax of over $100; it applies to transfers after the passage of the 
Act and prior to July 1, 1937. (A subsequent Act extends the 
1933 surtax on inheritances to include transfers made between 
June 30, 1934 and January 1, 1935. It does not apply to any 
transfer of property in closed estates). 


3. The emergency gift tax imposed by Chapter 361, Laws of 
1933, was extended for two more years until July 1, 1937. 


4. A tax was imposed upon the gross receipts from telephone ex- 
changes, with an exemption of $10,000, graduated to 3% on 
receipts from local business and 334% on receipts from toll 
business ; also, a tax on gross receipts of gas and heating utilities 
with an exemption of $10,000 and graduated to 3%. (Nominally, 
a tax was also imposed upon the gross receipts from the sale of 
electrical energy, but since the federal tax on such energy was 
allowed as a credit against the state tax and the same rules were 
to be followed in calculating both taxes, the tax will be entirely 
ineffective). 
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5. A tax was imposed upon dividend income of 1933 not taxed 
under Section 71.04 (4) of the normal income tax and in excess 
of $750. Special rates were provided ranging to a top of 7% 
on dividends in excess of $5,000. 


The problem of providing for relief was thus disposed of very 
early in the legislative session. It remains to be seen whether or not 
it was disposed of for the biennium; for the five million dollars was 
expected to be the state’s contribution to relief for the year 1935-1936 
only. The question remains whether or not the federal program of 
public work and any additional federal aid that! may be forthcoming 
will so reduce the load, that the municipalities can carry it when the 
state’s appropriation is exhausted. 


Taxation for General Revenue. Relief disposed of, the problem 
of providing the other necessary revenues for the state government 
proved more perplexing to the legislature. Differences between the 
two houses on budget and revenue measures resulted in a prolonged 
deadlock. To break this deadlock a special joint committee was cre- 
ated about the middle of July. On August 30, the committee reported 
that a compromise had been reached and it introduced in the Senate 
three compromise tax bills. The first of these was Bill 553, S, which 
is now Chapter 505, Laws of 1935. The title of the measure states 
that it is to provide revenues for old age pensions, dependent chil- 
dren and increased common school aids. It provides for two sep- 
arate taxes which are to be in effect only during the current biennium. 
The first of these taxes is a surtax on the incomes of individuals 
received in 1935 and 1936. The surtax is calculated at 60% of the 
normal income tax with the following variations: 


1. As in the case of the relief act, the federal method of treating 
capital gains and losses is followed. Loss on the sale or exchange 
of real or personal property is not to be deductible where such 
sale or exchange is between members of a family, or between an 
individual and a corporation in which the individual owns more 
than half the stock. 


2. Personal exemptions somewhat greater than those in the 
normal tax are allowed, namely $10 for an individual, $25 for a 
husband and wife or head of a family, and $2 for dependents. 


The second tax provided by Chapter 505 is called a privilege 
dividend tax. It consists of a tax of 214% levied upon dividends de- 
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clared and paid after the law took effect and prior to July 1, 1937. 
The tax is to be collected at the source, that is, from the payer cor- 
poration. It is to be paid on all dividends derived from property lo- 
cated or business conducted within the state. (Certain exceptions 
to the above are enumerated such as stock dividends and liquidating 
dividends). 

This privilege dividend tax is something new in the income tax 
experience of this state. The tax is based upon the privilege of de- 
claring and receiving dividends. Whether the state can tax the 
dividends declared by a foreign corporation to a non-resident stock- 
holder upon income earned by the corporation in Wisconsin is now 
being contested in the courts. 

The estimated yield of the surtax is three million dollars per 
year ; that of the dividend tax $375,000 per year. 

The second compromise bill (554, S) was a graduated tax on 
increased incomes of both individuals and corporations over the 
average net income received in 1933 and 1934. The proceeds of this 
tax were to be used exclusively for high school aids provided for in 
Bill 2, S. This measure passed both houses of the legislature but 
was vetoed by the Governor on two grounds: first, because it would 
not produce the expected revenue; and secondly, it would be un- 
justly burdensome on the taxpayer of smaller income and especially 
those who were without income in 1933 and 1934. 

The third tax bill offered by the special committee was Bill 555, S, 
a compromise chain store tax. This measure became Chapter 545, 
Laws of 1935. This also is an emergency tax measure effective only 
until 1937. It taxes oil chains and non-oil chains separately. Non-oil 
chains are taxed from $25 for each outlet in excess of one but not 
to exceed five, to $250 for each outlet in excess of twenty-five; oils 
are taxed from $3 for a single outlet, to $50 per outlet in excess of 
forty. The measure replaces the 1933 law which was declared uncon- 
stitutional by the Wisconsin Supreme Court.? 

The constitutionality of the type of tax employed in Chapter 545 
is well established,? but the Act may be contested because of the 
classification feature with its separate schedule for the oil chains. 

The estimated yield of the new chain store tax is $400,000 per 
year, all of which goes into the state treasury. 








* Ed Schuster and Company, Inc. v. Henry, 261 N. W. 20 (Wis. 1935). 
*Fred L. Fox v. Standard Oil Co. of N. J., 293 U. S. 87, 55 Sup. Ct. 333 
(1935). 











WISCONSIN LAW REVIEW 


Motor Vehicle Taxation. The law dealing with the regulation and 
taxation of motor carriers was given a substantial overhauling 
(Chapter 546).2* The most important changes provided in the new 
law were the following: 


1. Private Carriers. It exempts entirely from the Act 
private carrier motor vehicles of less than 6,000 pounds gross 
weight, and also private motor carrier vehicles between 6,000 and 
8,000 pounds gross weight, if not more than one vehicle is oper- 
ated by the private carriers. This exemption takes out from the 
law between 75,000 and 80,000 motor vehicles which formerly 
had to secure a permit from the Public Service Commission, for 
which the fee of one dollar was paid. 


2. Farm HAvuLING Exemption. Motor vehicles up to 10,000 
pounds gross weight, if not more than one is operated by the car- 
rier, and which are used exclusively within a radius of thirty- 
five miles of the residence or principal place of business, of the 
carrier, for the purpose of hauling farm products and farm sup- 
plies to and from farms, are exempted from the provisions of 
the Act, whether they are operated for hire or not for hire. Under 
the old law, those which were operated for hire fell within all 
the regulations provided for contract motor carriers. These car- 
riers, under the old law, had to have a contract carrier’s license, 
issued only upon payment of a filing fee of $15 and after public 
hearing and upon a finding of public convenience and necessity, 
which license defined specificly the operations and services which 
the carrier was authorized to perform. In addition to such license, 
the carrier was required to obtain for each vehicle operated by 
him, a contract motor carrier permit. The fee for this permit was 
$10 per vehicle per year. It is estimated that this exemption will 
affect about 3,500 motor vehicles, that number being made up 
principally of vehicles operated by haulers of milk from farm to 
primary market. 


3. Dump Truck Exemption. An exemption similar to that 
just explained is accorded to dump trucks engaged in the hauling 
of materials for highway construction and maintenance for dis- 





** In State ex rel. Finnegan v. Damman, decided Jan. 7, 1936, since this article 
was written, the Wisconsin Supreme Court declared this Act unconstitutional. The 
Governor had vetoed certain parts of the Act under his power to partially veto 
appropriation bills. The Supreme Court decided that this Act was not an appropri- 
ation bill. The Act altered a statute containing an appropriation, but the Act 
itself contained no appropriation. 
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tances not greater than twenty-five miles from the highway job. 
These haulers, under the old law, were subject to the same re- 
quirements as those enumerated with respect to farm haulers, and 
the exemption will affect at least five hundred motor vehicles. 


4. Tax Provisions. The ton mile tax is repealed, and a flat 
quarterly tax substituted for both the old ton mile tax and the 
optional annual flat tax. The tax rates on motor vehicles of over 
10,000 pounds gross weight remain unchanged, but the new law is 
somewhat more favorable to the operators who would pay a flat 
tax, because they are not required to pay a tax during such 
quarters as their vehicles are not used. The tax rate is reduced 
on vehicles between 6,000 pounds and 8,000 pounds gross weight, 
from $48 per year to $7.50 per quarter, and for vehicles between 
8,000 pounds and 10,000 pounds gross weight, from $60 per 
year to $12 per quarter. The rates on busses are not changed 
for any weight. 


5. EXEMPTIONS FROM TAx. Vehicles which are used ex- 
clusively in transporting farm or forest products from point of 
production to primary market, and in returning supplies to pro- 
ducers, or which are used exclusively in transporting milk in 
fluid form, are exempt from the payment of tax. Under the old 
law, the exemption with respect to the hauling of milk applied 
only when the hauling was from the point of production to the 
primary market, but that exemption did cover almost all milk 
hauling operations. Under the old law, the return of supplies to 
producers was taxable ; under the new law, exempt. 


Property Tax Exemptions. Following the examples of the 1933 
legislature, the 1935 legislature enacted numerous laws for the re- 
lief of delinquent property taxpayers. Chapter 7 authorized munici- 
palities to extend time on payment of real estate taxes levied in 1934 
and 1935 under the same conditions provided by earlier laws.? Chap- 
ters 2 and 7 extend this privilege to include personal as well as real 
property. Chapter 128 gives municipalities the power to waive pay- 
ment of all or part of the interest, penalty, redemption fees and so 
forth upon the delinquent real estate taxes other than special assess- 
ments, for 1931, 1932, 1933, and 1934, for which the county or city 
holds tax certificates not pledged as security. Chapter 209 extends the 
1935 tax sale to September and allows any taxpayer, whether or not 








* Chapter 8, Special Session Laws, 1934. 
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he has filed an affidavit, to pay 1934 taxes without penalty up to 
August 15, 1935. Chapter 24 provides that the interest rate on de- 
linquent taxes shall not exceed 8%. 

The 1935 legislature also followed precedent in whittling away a 
considerable part of the property tax base with additional exemp- 
tions. Exemptions from the property tax are provided for: property 
owned by scientific societies ; Turner societies ;5 farm wood lots and 
sloped lands ;* and natural cheese held for curing.? Exemption of 
property of the Y.M.C.A.,8 Y.W.C.A.,® and Camp Fire Girls!® was 
made more specific and somewhat more circumscribed. The same 
applies to tangible personal property owned by banks.'! Chapter 97 
provides that assessments shall not be increased in 1936 and 1937 
because of improvements made to real estate. 


Income Taxation. Income tax changes in addition to those already 
mentioned include a new law!? which provides an effective pro- 
cedure for collecting delinquent income taxes. It gives the Tax Com- 
mission power for the first time to issue warrant to any agent author- 
ized to collect income taxes. The agent shall have the power of a 
sheriff. If the warrant is not satisfied in full, the Commission has the 
same remedies as if it had judgment against the taxpayer. The Tax 
Commission may proceed to collect taxes before the same shall have 
become delinquent when it has reasonable grounds to believe that 
collection of additional assessments will be jeopardized by delay. It is 
safe to say that this was one of the most important and constructive 
changes made in the permanent tax structure by the 1935 legislature. 

Another amendment to the income tax statutes provides that any 
person who maintains an abode in this state for seven months of the 
year shall be deemed a resident of the state for income tax purposes.1* 
The Act changed a presumption to a conclusive presumption. Prece- 
dent for such legislation is found in the New York Statutes. Its con- 
stitutionality may be disputed. Within certain limits, the income tax- 
payer with less than $3000 income can now deduct alimony paid as 
an offset to his income.'* Net business losses may henceforth be car- 








“Chapter 208, Laws of Wisconsin, 1935. 
* Chapter 56, Laws of Wisconsin, 1935. 

*Chapter 27, Laws of Wisconsin, 1935. 
* Chapter 243, Laws of Wisconsin, 1935. 
“Chapter 304, Laws of Wisconsin, 1935. 
* Chapter 304, Laws of Wisconsin, 1935. 
“Chapter 534. Laws of Wisconsin, 1935. 
“Chapter 267. Laws of Wisconsin, 1935. 
* Chapter 519, Laws of Wisconsin, 1935. 
** Chapter 544, Laws of Wisconsin, 1935. 
“Chapter 472, Laws of Wisconsin, 1935. 
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ried forward and offset against the net income of subsequent years 
only to the extent not offset by other items of income of the same 
year.15 

Taxation for Non-Revenue Purposes. A tax measure passed by 
the Wisconsin legislature for a non-fiscal purpose was Chapter 210 
imposing a tax of fifteen cents per pound upon oleomargarine, but- 
terine, and other butter substitutes. The former tax was 6 cents per 
pound.?¢ 

Proposed Tax Legislation Not Passed. The tax measures which 
did not become law were certainly more numerous and perhaps more 
important than those which did. One of the most comprehensive tax 
proposals ever introduced in our legislature was Bill 502, A. This 
measure shifted the entire highway and educational costs and state 
special charges to the state. It was hoped that by so doing, property 
taxes could be reduced one-half. To take the place of the reduced 
property tax revenue, new taxes on incomes, estates, public utilities, 
and special sales taxes were to be imposed. This measure passed the 
Assembly by a decisive vote but failed by an equally decisive vote in 
the Senate. Several bills providing for a low rate limitation on prop- 
erty taxes by municipalities were defeated. 

Numerous measures were proposed seeking to plug so-called loop- 
holes in our income and inheritance tax statutes. They provided 
among other things for the taxation of all cash dividends under the 
normal income tax,!7 the federal procedure concerning capital gains 
and losses,1® the taxation of a family income as a unit (no separate 
reporting by husband and wife),2® a thorough revision of the 
taxation of the income of trusts,?° and a permanent gift tax.?! The 
failure of the legislature to make any progress in tightening these 
tax laws is one of its most significant failures. 

Several unsuccessful attempts were made to substitute an estates 
tax for our present inheritance tax and to increase the revenue from 
death taxes by the substitution, and by increasing the rates of the 
tax.?? 

Attempts to replace the property tax or to add additional reven- 
ues through a sales tax were equally unsuccessful. In fact, no gen- 





* Chapter 505, Laws of Wisconsin, 1935. 
* Wis. Stat. (1933) $98.39. 

“4 78, S; 143, A. 
** Ibid. 

* Ibid. 

” 979, A. 

"268, 8. 

443, S; 988, A. 
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eral sales tax measure?’ got as far as passage through either house and 
no special sales tax measure (such as the cigarette tax** or cosmetics 
tax*5) got through both houses of the legislature. This unwillingness 
to entertain sales taxes is especially significant in view of the great 
pressure for revenue and the increasing vogue of the sales tax in 
other states. 


Conclusion. It is said that during 1935, legislatures in 47 states 
enacted approximately 1400 tax laws.2® Wisconsin with 56 tax laws 
added its full share to the new legislation. Some of the emergency 
tax legislation, in the author’s opinion, was necessary, important, and 
sound. However, the revenue raised by the state will be insufficient 
to eliminate the dependence upon highway money for general state 
support which has characterized all administrations during the de- 
pression. The 56 tax laws which were selected from the 200 tax bills, 
did very little harm and met an emergency situation fairly intelligent- 
ly if not very adequately. Improvements in the permanent tax struc- 
ture of the state were small in number and importance ; the legislature 
passed up many opportunities of this sort. On the other hand most 
of the measures and all of the important ones which would have 
lowered the quality of our tax system were defeated. 


IX 


TRUST FUND INVESTMENT STATUTE 


Jacos H. BreuscHer 


By Chapter 363 of the Laws of 1935, effective August 15, 1935, 
the Wisconsin legislature renumbered, clarified and considerably al- 
tered the trust fund investment statute. The former Section 231.32 
has been repealed and a new chapter, 320, has been created. The 
changes pertain principally to the type and character of investments 
and are set forth in the first section of the new chapter. The other 
three sections of the chapter dealing respectively with the proportion 
of the trust fund which may be invested in one security, the non- 
effect of the chapter upon the jurisdiction of the courts, and the in- 





* 170, S.; 222, A; 315, A. 

#109, S. 

* 502, A. 

* Raymond E. Manning, State Tax Legislation (An address before the Na- 
tional Tax Association, 1935. Not yet published). 
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applicability of the Act to investments made before its adoption, are 
identical in wording with corresponding subsections of the old Sec- 
tion 231.32. Hence only the first section of the new chapter will be 
discussed. 

The repealed statute provided that “except where it is other- 
wise expressly directed by the will or instrument of trust,” the trustee 
was to invest in obligations described by the statute. In the light of 
this provision the state supreme court held recently that a will which 
gave to a trustee general management of the estate “to keep the same 
invested in interest bearing securities and income producing property,” 
did not authorize the trustee to go outside the statute in making 
a mortgage investment.! The new statute does not use the words 
“expressly directed,” but provides simply that executors, adminis- 
trators, guardians and trustees may invest “in accordance with the 
provisions pertaining to investments contained in the instrument 
under which they are acting.” It remains to be seen whether this 
change in wording will result in a greater readiness on the part of the 
court in the future to hold that a trustee has non-statutory powers of 
investment under his instrument of trust, than was true in the case 
just mentioned. 

Trustees may now invest in certain new types of investments not 
heretofore authorized. Bonds, notes or other evidences of indebted- 
ness of, or unconditionally guaranteed by, the Dominion of Canada 
are brought within the statute.2 The same is true of stocks, notes 
and debentures of any credit union or credit union finance corpor- 
ation organized under the laws of Wisconsin.* Rather startling is 
the provision which now makes it lawful for trustees to invest in 
certificates of deposit and savings accounts in any Wisconsin state 
bank which is a member of the temporary federal deposit insurance 
fund or an insured bank under the Federal Banking Act of 1933, 
so long as the amount invested does not exceed the maximum amount 
fully insured.* With savings accounts paying but two per cent in- 
terest per annum it might be seriously questioned whether a trustee 
who permanently invests any substantial portion of the trust fund in 
such accounts is fulfilling his general duty to not only preserve the 





*In re Allen’s Estate (Cole v. Greene), 259 N. W. 848 (Wis. 1935). 
7 §320.01 (8). 

* $320.01 (15). 

* §320.01 (4). By Chapter 511, L. 1935 the legislature purported to amend the 
already repealed Section 231.32 by adding a subsection with provisions like 
those of 320.01 (4). Chapter 511 speaks in terms of Class A stockholders in 
FDIC instead of “insured bank under the federal banking act of 1933.” But the 
two things apparently are the same. See 12 U.S. C. A. 264 (1) (1934 Supp.). 
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trust corpus but also procure “a just income therefrom.”® The 
trust fund statute does not relieve trustees from “exercising the de- 
gree of diligence and prudence required of trustees” in determining 
whether or not a particular investment should be continued,® and 
the New York courts have repeatedly stated that even when the 
investment is one authorized by law the trustee must prove that in 
the particular instance it was not improper, imprudent or unreason- 
able.? 

The following types of investments and the qualifications there- 
for remain substantially the same: bonds of municipally owned util- 
ities, stock in any building and loan association organized in this 
state,® bonds of federal land banks and bonds of Home Owner’s Loan 
Corporation,!® notes amply secured by pledge of bonds, mortgages 
or securities in which investment is authorized,!! single premium en- 
dowment insurance and annuities,!? bonds for the construction of 
dormitories, commons or field house at the state university.14 

Some of the types of investments covered by the old statute have 
been hemmed about with new requirements and restrictions and some 
ambiguous terminology has been cleared up. Thus the old law spoke 
in terms of “bonds or interest bearing notes or obligations of the 
United States,” of “bonds or interest bearing obligations of any state” 
(except Nevada and Wyoming), of “bonds which are a direct ob- 
ligation” of any municipality in Wisconsin or of any city or county 
in any other state included in the statute meeting certain population 
and credit requirements. The new law uses the phrase “bonds, notes 
or other evidences of indebtedness” with respect to each of these clas- 
ses of investments.1t The population requirements with respect to out 
of state municipalities have been changed but no population require- 





* King v. Talbot, 40 N. Y. 76, 86 (1869) quoted with approval in Estate of 
Allis, 191 Wis. 23, 30, 210 N. W. 418 (1926). 

* Estate of Allis, 191 Wis. 23, 31, 210 N. W. 418 (1926). 

"In re Randolph, 134 N. Y. Supp. 1117 (1911); af’d., 150 N. Y. App. Div. 
902, 135 N. Y. Supp. 1138 (1911); In re Frazer’s Estate, 150 N. Y. Misc. 780, 
268 N. Y. Supp. 477 (1933); Durant v. Crowley, 197 N. Y. App. Div. 540, 189 
N. Y. Supp. 385, aff'd. 234 N. Y. 581, 138 N. E. 455 (1922); In re Flint’s Will, 
240 N. Y. App. Div. 217, 269 N. Y. Supp. 470 (1934). 

* $320.01 (5). 

*§320.01 (6). It is to be noted that Chapter 271, Laws of 1935, amending 
Section 231.32 so as to include as trust fund, investments, bonds or evidences of 
indebtedness of any building and loan association and building and loan finance 
corporation organized in Wisconsin was impliedly repealed by Chapter 363. 

* §320.01 (7). 

* $320.01 (12). 
320.01 (14). 
* 8320.01 (13). 
$320.01 (1) (2) (3). 
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ment was laid down with respect to Wisconsin municipalities.15 The 
credit requirement that there shall not have been any default in 
payment of any funded indebtedness during the calendar years im- 
mediately preceding the investment is made applicable to obligations 
of all states and to obligations of both out of state municipalities and 
Wisconsin municipalities.1* The five per cent debt limitation require- 
ment with respect to out of state municipal obligations remains.17 

Restrictions in railroad bonds have been made much more elabor- 
ate.18 Formerly it was simply necessary that the railroad have at least 
five hundred miles of track and had paid dividends on its entire capital 
stock for ten years immediately preceding investment. Under the 
new law no less than five distinct requirements are laid down, too 
elaborate to be detailed here. They require such a thorough-going 
analysis of the railroad’s financial condition and history that few 
trustees will want to incur the expense of investigation and then run 
the risk of buying railroad bonds which in spite of such investigation 
subsequently appear not to have met one or more of the require- 
ments. The same in general is true of utility bonds for which no less 
than ten distinct requirements are set down.!® 

An important change has been made in the wording of the para- 
graph authorizing investment in real estate mortgages and trust 
deeds.2° The former phrase “does not exceed one-half of the actual 
value of the property covered thereby,” has been replaced by “does 
not exceed fifty per cent of the fair market value of the property 
covered thereby.” This clarifies the doubt which previously existed 
as to the meaning of the term “actual value.”’?4 


X 


UNEMPLOYMENT COMPENSATION ACT 
STANLEY RECTOR 


The Wisconsin Unemployment Compensation Act was extensively 
revised during the 1935 legislative session. Scarcely a section of the 





** $320.01 (3). 

*°§320.01 (3). No such requirement was formerly applicable to Wisconsin 
municipalities. 

* 8320.01 (3). 

* $320.01 (9). 

* $320.01 (10). 

* §320.01 (11). 

**See Grove, Investment of Trust Funds and the Wisconsin Trust Fund Law, 
19 Wis. Bar Ass’n. Rep. 17, 24 (1929). See also In re Karkowski, 264 N. W—(Wis. 
1936). 
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act that came into compulsory application on July 1, 1934 remains in 
unaltered form and substance. 

The changes were almost entirely effected by the enactment of two 
bills, 455-S, and 509-S (Chapters 192 and 446, respectively, of the 
Laws of 1935). Both bills as agreed measures, prepared and recom- 
mended by the Industrial Commission’s Advisory Committee on the 
Unemployment Compensation Act, were unanimously passed by the 
legislature. In addition to the two agreed measures Chapter 272, 
Laws of 1935 was adopted over the unanimous contrary recommen- 
dation of the Advisory Committee. 

An amount of confusion was introduced in the above amendatory 
procedure by the tardiness of the federal congress in affording finai 
legislative form to the national administration’s social security pro- 
gram. Sufficient was known, however, of the proposed federal legis- 
lation as it affected unemployment compensation to make it certain 
that substantial alterations would be indicated in the then existing 
Wisconsin Act. The Industrial Commission and its advisory group 
desired to incorporate such alterations with a series of changes which, 
in the light of the first year’s administrative experience, seemed de- 
sirable. This dual handling could not, however, be achieved. By the 
end of June, 1935, it was reasonably apparent that the federal Act 
when passed would contain the substance of its present provision 
making the approval of any state law contingent upon its barring 
compensation for unemployment for two years after the first con- 
tribution period under the state law.1 The Wisconsin Act as it 
then stood provided for the application of the benefit provisions on 
July 1, 1935, i.e., only one year after the first contribution period. 

With a continuance of federal inaction it became necessary 
promptly to enact during the latter part of June, 1935, a measure 
postponing benefits in order to hold open the possibility of satisfying 
the expected federal requirements.? It postponed benefits for a six 
months period, namely, until January 1, 1936. In certain other re- 
spects it anticipated proposed federal requirements so as to facilitate 
the procedure of later compliance. Aside from its “stop gap” char- 
acter the bill was substantially a revisory measure containing numer- 
ous and important alterations. Many of these changes affected the 
contribution provisions of the law, based on actual experience. Certain 





; *Federal Act, Title IX, §903 (a) (2): “No compensation shall be payable 
with respect to any day of unemployment occurring within two years after the 
first day of the first period with respect to which contributions are required.” 

* Bill 445-S (Chapter 192, Laws of 1935). So far as it related to federal com- 
pliance this was a “stop gap” piece of legislation. 

















WORK OF THE WISCONSIN LEGISLATURE 193 


changes in the benefit provisions, while not based on such experience, 
were made after a further opportunity to study these phases and to 
gain the viewpoints of affected interests throughout the state. This 
legislative measure was also marked by many clarifying and simplify- 
ing changes purposed to make the law more understandable and ad- 
ministratively more feasible. Chapter 192 became effective as of 
June 26, 1935.4 

The second agreed measure, Bill 509-S (Chapter 446), before 
noted, was specifically designed to bring the state Act into full com- 
pliance with the relevant provisions of the Federal Social Security 
Act, which became law as of August 23, 1935. 

In addition to this primary purpose Bill 509-S carried further cor- 
rective and simplifying changes not related to federal compliance. 
That the bill was successful in meeting federal standards is evidenced 
by the approval of the state law in its amend form by the Federal 
Social Security Board on November 27, 1935.5 

It will be the purpose of the remainder of this article to set out 
briefly the major changes affected by the above noted agreed mea- 
sures, and to show the relationship where such exists between the 
state Act in its present form and the pertinent titles of the Federal 
Social Security Act. 


The Federal Social Security Act as Related to Unemployment 
Compensation. There are two titles of the Social Security Act relat- 
ing to Unemployment Compensation. Title III, Sections 301-303, 
provides for grants to states to assist in the administration of such 
state unemployment compensation laws as meet the approved stand- 
ards specified in the title. Title IX levies an excise tax throughout 





*For a concise analysis of the changes affected by Chapter 192 see mimeo- 
graphed form of June 25, 1935 “Bill 455-S—Summary of Major Points” prepared 
and distributed by the Unemployment Compensation Department. 

“The Unemployment Compensation Department met with certain criticism 
because of the time element involved in the passage of c. 192 and the subsequent 
notice afforded employers with voluntary exempted plans. This group of employ- 
ers was advised to accept the changes thereby enabling them to make later compli- 
ance with federal standards. In view of the fact that but a few days remained af- 
ter the passage of the law before the benefit provisions of the voluntary plans be- 
came applicable it was necessary to use all haste in securing the incorporation of the 
changes in the exempted plans. A measure of resentment was shown to what ap- 
parently seemed high pressure technique, but in the light of the above exposition, it 
may be seen that this criticism was not justified. Every effort was made to acquaint 
each employer with his interests, the administration only specifying that immediate 
action was necessary to save considerable complications. 

*For a concise handling of c. 446 see “Summary Analysis, c. 446, Laws of 
1935 (Bill 509-S.)—Compliance with Federal Standards on Unemployment Com- 
pensation.” Mimeographed Form No. 150 prepared and distributed by Unem- 
ployment Compensation Department. 
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the United States on all employers having eight or more employes in 
at least one day any twenty weeks of a calendar year (Section 901).® 
The taxpayer may credit against this tax (Section 902) the amount 
paid by him into an unemployment fund pursuant to a state law, meet- 
ing the standards specified in Section 903 (a) as well as “additional 
credits” as specified in Section 909. 

It is apparent that it is the aim of the federal Act to stimulate the 
passage of state laws or at least to remove competitive inequalities 
between the states that enact laws and those which do not. The Social 
Security Act does not require any state to adopt an approved un- 
employment compensation law; in fact, the United States Treasury 
will collect larger revenues if the states do not enact favorable legis- 
lation. (Correspondingly, however, the federal government would 
doubtless have heavier relief burdens if the states failed to act.)? 

The federal Act is briefly an inducing piece of legislation and 
leaves very considerable latitude to the states in the adoption of 
types of laws calculated to their purposes. Thus it is that the dis- 
tinguishing feature of the Wisconsin law—individual employer re- 
serves—remains intact.® 


Status and Coverage. In order to afford the advantages of the 
state law to all employers of the state affected by the federal excise 
tax, the coverage of the present State Act has been reduced to in- 
clude all employers doing business within the state who have had 
eight or more “employes” in any eighteen weeks of a calendar year. 
This change becomes effective starting January 1, 1936 (Section 
108.021). Hence there are two ways by which employers may be- 
come subject as of January 1, 1936, to the contribution provisions by 
virtue of their employment. The first is by having had ten or more 
“employes” for eighteen weeks in the year 1935 in which event the 
employer will become subject as of January 1, 1936. An em- 
ployer may likewise become subject as of that date by having had 
eight or more “employes” in any eighteen weeks in the year 1936. 
Having had this employment he will at the end of the eighteenth week 





* The federal tax is on total employment as defined in §907 (c) and is at the 
rate of 1% for 1936, 2% for 1937, and 3% for 1938 and thereafter. 

* The full text of those provisions of the Social Security Act relating to un- 
employment compensation (Titles III and IX) has been reprinted by the In- 
dustrial Commission and copies are available upon request. 

*The employer’s interest in his fund has been militated against by a change 
affected by c. 446. An employer ceasing to be subject after January 2, 1936, may 
no longer receive a refund. His account is carried to “closed accounts.” This 
was necessary to meet the specifications of §303 (a) (4) and §903 (a) (3) of the 
federal Act. 
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become subject as of January 1. This retroactive status basis is to 
afford employers thus becoming subject in the course of the year the 
full advantage of the federal offset. 

Chapter 272 affected the coverage provisions of the Act by ex- 
cluding from defined employment the employment of persons by 
non-profit institutions devoted to specified purposes.® 

Chapter 272 was not an Advisory Committee measure but was 
sponsored by an interested employer group. It was not at all neces- 
sary that the state make this exclusion because an identical exclus- 
ion was provided in} the federal Act in Section 907 (c) (7). The 
state was at liberty to do anything beyond this minimum requirement 
of the federal Act. Although the measure became law it still appears 
debatable whether the exclusion was in line with the avowed social 
interests and viewpoint of religious and educational institutions.'° 

The “part time worker” exclusion from defined employment, old 
Section 108.02 (e) (7), was repealed by Chapter 192. Insofar as 
length of time worked is concerned every worker on payroll since 
July 1, 1935 has been an employe. The administrative experience of 
the part time exclusion was decidedly unsatisfactory. The employer 
likewise found it cumbersome and complicated and the majority of 
the one-sixth of the subject employers attempting to make use of it, 
ended in making complete cancellations with contributions in full. 
As anticipated at the time this exclusion was dropped, there was to be 
no comparable exclusion in the federal Act, so the repeal tended to 
bring state “defined payroll” more in line with the federal, thus giving 
full “offset against tax” advantage to Wisconsin employers.14 

An employer not otherwise subject may now elect to come within 
the provisions of the Act, subject to certain conditions (Section 
108.02 (d) ).22 

The opportunity was likewise afforded employers to voluntarily 
bring the excluded employment in logging operations and by railroads 





*§108.02 (e) (9): “An employment shall not include: ‘Employment of any 
person by a corporation, community chest, fund, foundation or association, or- 
ganized and operated not for profit but exclusively for educational, charitable, 
religious, scientific or literary purposes, or for the prevention of cruelty to chil- 
dren or animals, no part of the net earnings of which inures to the benefit of 
any private shareholder or individual;.. .’” 

* It is pertinent to note that state employments are within the terms of defined 
employments in the Wisconsin law even though such employments are specifically 
excluded from federal coverage. 

“ The “part time work” problem will be treated later with respect to benefits. 

"This is of interest to the small contractor not subject by reason of num- 
ber of employes. He is thus able to meet the requirements frequently imposed 
that he assume the obligations of the Unemployment Compensation Act, other- 
wise placed on the principal employer by §108.02 (d). 
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engaged in interstate commerce within the scope of the Act (Section 
108.02 (e) (8) ).18 

Prior to the amendments under consideration no specific treat- 
ment was given to the case of out-of-state employers coming into 
the state on an occasional basis. The failure to specifically treat 
this problem resulted in discrimination against certain Wisconsin 
employers, particularly contractors. A reasonable parity is now 
afforded by the specific handling of the out-of-state contractor prob- 
lem (Section 108.02 (d) ). The general status provisions likewise 
continue applicable to out-of-state employers with Wisconsin em- 
ployment. 

Defined “employment,” Section 108.02 (e), stands entirely re- 
vised. Coverage now extends to include all contracts for services, 
except where the employer is able to establish a non-employe re- 
lationship by a showing on three points (both evidentiary and sub- 
stantive in character) embraced in this section. It is assumed that 
this section will afford coverage to all workers who are not bona fide 
“independent enterprisers.” This will perhaps extend coverage under 
the Act beyond the contract of hire boundary which is the limit 
adopted in Title IX, Section 907 (c) of the federal Act. 

An employer becoming subject to the Act in 1936 or thereafter 
remains subject until after a showing to the commission that he has 
failed in each of the two most recently completed calendar years to 
employ at least eight persons in “employment” within at least eighteen 
calendar weeks. However an employer that was subject to the com- 
pulsory provisions of the Act for 1935 and who did not have the 
designated employment for coverage during 1935 ceased to be sub- 
ject to the Act as of January 1, 1935 by reason of the old status speci- 
fication, Section 108.02 (d).14 

Contributions, Contribution Rates and Additional Offsets. To 
meet the requirements of the federal Act?® Section 108.16 (10) pro- 
vides that all moneys held by and received in the state “Unemploy- 
ment Reserve Fund” shall be promptly deposited in the “Unemploy- 





*Employments in logging and interstate transportation are not among the 
exclusions from defined employment in §907 of the federal Act. Hence, it is to 
the interest of any employer operating under the reserve system to make the per- 
mitted election and thereby gain a greater federal tax offset and an increase in 
his reserve fund. 

“Such an employer would have been entitled to a refund of his account on 
proper application. 

“The federal Act provides [$303 (a) (4), and §903 (a) (3)] for the pay- 
ment of all moneys received in a state’s unemployment fund, immediately on re- 

Pin to the Secretary of the Treasury to the credit of the Unemployment Trust 
und. 
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ment Trust Fund of the United States.” Accordingly, each em- 
ployer’s contributions are now payable to the state Unemployment 
Reserve Fund and will immediately be transferred in the manner 
specified to Wisconsin’s account in the Federal Unemployment 
Trust Fund. But the Industrial Commission will still maintain for 
each Wisconsin employer a separate account in Madison from which 
benefits will be payable only to his own employes. Thus the distinctive 
characteristic of the Wisconsin system—individual employer re- 
serves—is fully retained. 

The contribution rate is now 2% and will remain at this level 
until 1936 and 1937. For 1938 the “standard contribution rate” in- 
creases to 2.7% by Section 108.18 (6), thereby taking full advant- 
age of federal tax credit.1® 

For 1939 and thereafter an employer’s contribution rate may be 
lower or higher—between zero and 4%—depending on his contribu- 
tion and benefit experience. An upward adjustment of %% per 
year to begin in 1938 under certain indicated conditions is specified 
in Section 108.18 (2). This “scaling up” was provided by the June 
amendments with the 4% maximum being set by Chapter 446 [sec- 
tion 108.18 (6) ]. 

An employer contributing under an approved state act may, in 
any event, gain a credit up to 90% of the federal tax on the con- 
tributions he actually paid into the state fund under Title IX, Sec- 
tion 902. 

An employer may however be extended “additional credit” by the 
federal government, beyond the amount actually paid, up to the 
stipulated 90% of the federal tax against which actual payments and 
such additional credits are taken by Title IX, Section 909 (a). The 
“additional credits” will result from the lower contribution rate to 
which employers become entitled under the various state laws by 
reason of favorable contribution and benefit showing. In effect, the 
federal government is allowing credit for what an employer does not 
pay by reason of a state law, as well as what he does pay under its 
provisions. The situations under which a state may allow “scaling 
down” in a manner to entitle employers to reap the additional credit 
offset are, however, specified in Title IX, Section 910 (a) of the 
federal Act. These permissible conditions as they apply to the “re- 
serves” system (subsection (3) of aforesaid section) are incorporated 





* Title IX permits total credits up to 90% of the federal tax payable; hence, 
the 2.7% when the federal tax becomes 3% in 1938. (This 0.7% increase in 
“standard rate” would terminate if the federal tax became inoperative.) 
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in Section 108.18 (6) of the Wisconsin Statutes. (These “scaling 
down” limitations are contingent upon the continued operation of the 
federal Act). 

The upward and downward adjustment of the contribution rate 
for any particular employer now specified in Section 108.18 (2) and 
Section 108.18 (6) displaces the old “Reserve per Employe” scaling 
standards. The new device is immeasurably more simple and prac- 
tical, and has the added feature of taking the emphasis off of peak 
employment in the calculation of reserves. This latter is, in itself, a 
very considerable item in view of the repeal of the “part time worker” 
exclusion provision. 

Three changes were made in defined payroll for contribution pur- 
poses that will effect a very considerable number of employers. 
Wages or salaries of $250 or more per month were excludable, start- 
ing July 1, 1935, as contrasted with the previous $300 exclusion under 
Section 108.02 (j). To assure full federal tax credits, however, this 
exclusion item will cease as of January 1, 1937, since the federal tax 
is levied on substantially the whole of the employer’s payroll.!7 

The exclusion from defined payroll of sums paid pursuant to a 
fixed salary contract was substantially altered by Section 108.18 
(5). Salary contracts meeting the necessary specifications are now 
the basis of allowable exclusions only if they were reported to the 
commission on or before July 6, 1935.18 The exclusion of contracts 
thus reported will terminate on June 30, 1936, provided the con- 
tracts have not sooner terminated. The dropping of this exclusion 
item from the law on January 1, 1937, is in line with the effort of the 
Advisory Committee to secure to employers the full possible offset 
against the federal tax.1® It is also true that the retention of the 
contract exclusion provisions was not indicated by the administrative 
experience of the first year. 

The third important change in defined payroll referred to 
above occurs as a result of the repeal of the “part time worker” ex- 
clusion provision. Contributions starting July 1, 1935, are payable on 
all workers insofar as time work is concerned. 





“The 2% state contribution rate as related to the 1% federal excise tax oper- 
ative for 1936 will allow the state to define a much narrower payroll for 1936 than 
does the federal government, and still allow the employer to contribute a sufficient 
amount to his account, to claim the full offset permitted by the federal law. 
However, with the federal tax of 2% in 1937 the state defined payroll should be 
closely identified with the federal if full advantages is to be given to employers on 
the offset. 

* All employers had due prior notice of this specific provision. 
* Supra notes 16 and 17. 
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1 Benefits. Chapter 446 amended Section 108.02 (2) to postpone 
benefits an additional six month’s beyond the first six month’s ex- 
tension given by Chapter 192. The second extension made the benefit 
provisions applicable as of July 1, 1936, and therefore meets the 
specification of Title IX, Section 903 (a) (2). 

(a) Waiting Period—The Act now specifies a definite three weeks 
waiting period for total unemployment by Section 108.04 (3); and 
a separate and distinct one week waiting period applies for partial 
unemployment under Section 108.04 (3) (3m). This simple method 
of treatment is understandable and workable. 

(b) Weekly Benefit Rates—An employe’s weekly benefit rate 
from an employer continues at 50% of his full time weekly wages 
from that employer with a minimum of $5.00 per week. The $10.00 
maximum, however, has been modified to permit a maximum of 
$12.50 or $15.00 for skilled workers, under Section 108.05 (1), but 
this higher weekly rate is offset by the corresponding changes (in 
the duration of benefit weeks) set forth below. In calculating weekly 
benefits, earnings from odd jobs will be ignored, as provided in 
Section 108.05 (3). Partial benefits will be paid in even amounts 
(related to the employe’s benefit credit for one week of employment), 
instead of odd fraction [Section 108.05 (2)]. 

(c) Duration of Benefit Weeks.—How many weeks of benefits an 
employe may receive from a given employer depends on how many 
weeks the employer has employed that employe during the past year, 
as Section 108.06 (1) provides. Where the weekly benefit is $10.00 
or less, one week of benefits is payable for each four weeks of em- 
ployment thus occurring, so that not more than thirteen weeks of 
benefits would be payable for fifty-two weeks of consecutive service. 
(Where a weekly benefit rate of $12.50 applies the ratio is 1 to 5— 
approximately ten weeks of benefits. Where a weekly benefit rate 
of $15.00 applies the ratio is 1 to 6—less the nine weeks of benefits). 
For shorter periods of service an employe receives fewer weeks of 
benefits.?° 

(d) Benefits Reduced, when Employer’s Reserve is Exhausted.— 
With the repeal of the original provisions measuring size of reserve— 
the “Reserve per Employe” device—went also the provisions for scal- 
ing down benefit payments below the defined maximum depending on 
the size of reserves. The present Act however continues the limita- 





* Since the above ratio provisions automatically limit the duration of bene- 
fit weeks the former specific limitation to a given number of weeks was eliminated. 
(The past calendar year limitation was both unnecessary, complicated and applied 
unequally at certain periods within the year). 
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tion of each employer’s benefit liability to the amount of his re- 
serve, but reduces weekly benefit payments only when the employer’s 
reserve is actually inadequate to meet pending claims [Section 108.06 
(4)]. 

(e) Various Eligibility Conditions—Practically all of the condi- 
tions and requirements affecting eligibility for benefits are restated 
and clarified. For instance, the former disqualification based on past 
earnings has been placed on a strict salary basis, thus simplifying the 
provision and making the law more fair and workable by denying 
benefits only to the most steadily employed workers by Section 108.04 
(4m) (g). Partially employed workers, not previously eligible by 
reason of the “part time” exclusion provision, are now eligible but 


only for total unemployment benefits according to Section 108.04 
(4). The “residence requirement” and its offsets are both eliminated. 
On the other hand certain types of workers (caddies, students, etc.) 
are newly barred from benefits by Section 108.04 (4m) (d), (e), 
(f). In general, benefit eligibility is made more clearly dependent on 
the nature of the employe’s employment and loss of employment with 
the particular employer. For example, if one employer discharges a 


worker for misconduct, benefits from that employer are completely 
barred ; however, benefits from other previous employers are delayed 
but not barred since no misconduct is involved in their case. 


Exempted Plans. Chapters 192 and 446 applied immediately and 
automatically to the employers who at the time of the effective dates 
of the enactments were meeting their contribution obligations under 
the direct compliance provisions of the law. But the law, prior to 
Chapter 192, permitted “exempted plans” with special funding ar- 
rangement. These exempted plans were contracts existing between 
employer and employes and fixed the obligations and right of the 
respective parties. The contract terms were not made dependent (ex- 
pressly, at least) upon subsequent legislative enactments. The ex- 
empted plans originally established under Section 108.15 could only be 
revoked during their period of existence by the Industrial Commission 
after the employer had failed to meet the obligations imposed by the 
terms of his plan. 

Hence Chapter 192 did not automatically apply to some 2500 (the 
majority of those subject) employers having authorized, approved 
and established plans on June 26, 1935. In order for these “exempted 
employers” to secure the advantage of the six months postponement 
of benefits as well as other features designed for their interest, it 
was necessary that they make an election to incorporate Chapter 
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192 in its entirety into the text of their plan. An election thus to 
incorporate could be evidenced through forms furnished all exempted 
employers. To render the good intentions of employers proof against 
their tardiness and negligence, Bill 455-S provided that an employer 
not positively accepting through a form submission was to be deemed 
to have accepted and incorporated all of the provisions of the bill 
unless he notified the commission in writing within thirty days after 
its effective date of his decision not to accept the provisions of the 
bill as modifications to his plan.*4 

The “contrary notice” employers now on record do, and will, con- 
stitute a special group which will continue until election, revocation 
or expiration has accounted for the termination of all the plans out- 
standing under the original terms of Section 108.15. Benefits became 
operative as of July 1, 1935, with respect to this group. Likewise 
these employers will secure no offset against the federal tax levied 
under Title IX. 

The contract nature of the exempted plans again posed as a 
problem when Bill 509 (Chapter 446—the federal compliance mea- 
sure) was drafted. The exempted plans permitted special funding 
arrangements and this was directly contrary to the federal specifi- 
cations as provided by Title III, Section 303 (a) (4), Title IX, 
Section 903 (a) (3). Furthermore, the legislatively unamenable 
contractual terms of the plan were abhorrent to Title IX, Section 
903 (a) (6), which provided that “all rights, privileges or annuities 
conferred by such law or by acts done pursuant thereto shall exist sub- 
ject to the power of the legislature to amend or repeal such law at any 
time.” The vested rights allowed under Section 108.15 (originally) 
were repealed, and complete amenability to legislative process is now 
afforded under Section 108.28. 

The exempted employer had nearly four months after the effective 
date of Chapter 446 and before the Federal Security Act became 
operative to make his decision as to the incorporation of the “com- 
pliance measure” in his plan.2? Therefore there was not in this in- 
stance the occasion for presuming an election from an employer’s 





“The positive form of election indicated above was afforded because of 
various doubts expressed by attorneys as to whether the “omission to act” manner 
of election was sufficient to protect an employer against benefit claims that 
might be brought in the last six months of 1936, particularly within the thirty days 
succeeding June 26. Only twenty employers filed “contrary notice” to c. 192. 
Fourteen of this number subsequently withdrew their notices. 

* A failure to elect prior to July 1, 1936, causes benefit provisions of plans 
to become operative as of January 1, and an employer must finance from his 
own pocket any benefits payable before July 1, 1936, §108.15 (14) provides. 
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omission to act. Furthermore, as distinct from the election of Chap- 
ter 192, the decision to incorporate Chapter 446, required the do- 
ing of other positive acts, namely: (1) the payment of all contribu- 
tions accruing after the acceptance date to the state and, (2) the 
transferring by check to the Industrial Commission previously ex- 
empted special accounts or reserves.?% 





* No attempt was made in this article to deal with the problems of “guaran- 
teed employment plans,” and relevant provisions of the state and federal Act. 
Only 90 employers established such plans during the first year of the compulsory 
provisions and practically all of these have evidenced an intention to change to the 
benefit provisions of the law. 
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MORTGAGE MORATORIA* 


Tuomas S. STONE 


I. Tue SiTvaTION In 19331 


Amidst the many other troubles which beset us early in 1933, the 
fact that the mortgage debt problem in this country was rapidly ap- 
proaching a crisis was violently called to our attention. From the 
heavily-mortgaged agrarian states came news that farmers were or- 
ganizing to prevent foreclosures on their farms and that they were 
not hesitating to resort to violence to accomplish that end. 

For several years it had been generally known that the farmers 
were complaining of their heavy burden of mortgage indebtedness, 
and that foreclosures were increasing as it became more difficult to 
obtain cost of production by the sale of farm products. The nation 
had become used to the farmers’ vain pleas for political assistance, 
but it was a genuine shock when the rumblings of a farmers’ revolt 
were heard in the fall of 1932. 

The story of the extra-legal tactics of many farm organizations 
and impromptu groups in stopping foreclosure sales and preventing 
deficiency judgments is familiar to anyone who followed the news- 
papers and periodicals in late 1932 and 1933.? 





* This article is based on a thesis submitted by the writer at the University of 
Wisconsin Law School. The thesis was written under the direction of Professor 
Charles Bunn. Due to space limitations this article has been somewhat limited to 
a discussion of the mortgage relief situation in Wisconsin. 

*No attempt will be made to review the dark picture of the depression in 
general business and economic conditions which began with the Wall Street Panic 
of 1929. However, a survey of mortgage adjustment legislation such as is here 
undertaken requires that we give careful consideration to the factors which brought 
about a situation making such legislation politically or economically necessary. 

>The most serious outbreak occurred at Le Mars, Iowa, where an attorney 
for an insurance company was threatened with lynching, and a circuit judge 
held prisoner in his chambers by a mob of a thousand farmers. While the 
majority of the newspapers of the country denounced this defiance of law 
and order, the sympathetic Nation commented, “It was the opening engage- 
ment between an organized rural population and established authority—social 
revolution in the cornfields of Iowa.’ Prescott, An Iowa Foreclosure (1933) 136 
The Nation 198. 

See also Dahl, Class War in the Corn Belt (1933) 75 New Republic 12; 
Nuhn, The Farmer Learns Direct Action (1933) 136 The Nation 254. The 
story of farm outbreaks in Iowa, Ohio, Illinois, Oklahoma, Mississippi, and 
Kansas is vividly told in Time, February 13, 1933, p. 12. 

Instances of outbreaks in Minnesota are related in Minneapolis Tribune, 
Jan. 31, 1933, and Mar. 23, 1933, and in New York Times, Jan. 22, 1933 at 10, 
and Jan. 29, 1933 §2, at 2. 
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That these outbreaks were sporadic and the work of the more 
left-wing groups of farmers is undoubtedly true. Nevertheless they 
did represent a widespread frame of mind among the debtors, which 
had been built up by trying circumstances spread over a much greater 
period of years than the relatively short time since the 1929 stock 
market crash. 

The so-called “New Era” of good times in the latter half of the 
last decade did not include the farmer as a beneficiary of its blessings. 
According to the present Secretary of Agriculture, “It was a false 
prosperity. It concealed the fact that farmers were losing their homes 
by hundreds of thousands. Between 1920 and 1933, one farm in 
every four was sold for debts or taxes.” 

For the farmer the depression did not begin in 1929. He had 
never seen prosperity since the days when the war had given him 
the opportunity of feeding the combatant nations. Then agricultural 
production and specialization were pushed to undreamed of heights. 
Land values and prices tripled and quadrupled. The farmer, with the 
approval of a government which, as a participant in the conflict, en- 
thusiastically endorsed the production of more and still more food as 
a sacred duty, used the large earnings he acquired in his hour of 
prosperity as a thin equity on the purchase of additional lands in- 
stead of in payment of his existing indebtedness.* 

The reaction which followed the war was immediate and severe. 
Not only was European agriculture re-established, but even the pre- 
war purchasing power of the combatant nations was broken. Tre- 
mendous new producing areas in Canada, Argentina, Australia and 
South Africa had been created to help care for the frantic war-time 
cry for food. By 1920 or 1921 it should have been evident to keen 





Wisconsin was not untouched by the rebellion against foreclosures. On Jan- 
uary 9, 1933, three hundred enraged farmers forced postponement of a sheriff’s 
sale of a widow’s farm located near Appleton. The crowd, composed mostly of 
members of the Wisconsin Co-operative Milk Pool, was led by W. E. Singler, 
President of that organization. Capital Times, Jan. 9, 1933, at 1; New York Times, 
Jan. 10, 1933, at 30. On February 13, 1933, at Jefferson, Wisconsin, eleven farm- 
ers were charged with rioting at a foreclosure sale, and were held for trial. Wis- 
consin State Journal, Feb. 13, 1933, at 1; New York Times, Feb. 14, 1933, at 2. 

An interesting kind of action was taken by the Law and Order League of 
Nebraska. Townspeople in the League, far outnumbering farmers who came to 
prevent bidding, saw to it that a sale was carried on according to law, and that 
no bids were suppressed. Christian Science Monitor, Mar. 20, 1933, at 1. 

* Wallace, New Frontiers (1934) 151. 

*The over-expansion of agriculture during the war is fully discussed in 
Jennings and Sullivan, Legal Planning for Agriculture (1933) 42 Yale L. J. 878, 
879 et seq. 

*See Jennings and Sullivan, supra note 4. 
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observers that the farmer had started on a long period of depression, 
which meant that the state of debt into which he had bargained him- 
self would be a permanent one.® 


With the market for his produce in ruins, it is not unlikely that 
the standard of living’ of the American farmer in the post-war era 
was in part sustained by the proceeds of mortgage debt which he 
found it increasingly difficult to liquidate. Farming, as the losing 
business which it was rapidly becoming, was forced to resort more 
and more to the mortgaging of its capital assets in order to meet its 
everyday expenses of operation. As farming continued to grow less 
profitable, the amount of defaulted mortgage payments increased. 
The existence of this condition of agricultural depression was con- 
firmed by the steady and increasing number of bank failures in the 
rural areas which long antedated the wave of suspension of city 
banks as a result of the depression of 1929.7 


The principal effect of the business depression, with its industrial 
paralysis and consequent curtailment of demand, on the farmer, 
was to change his plight from bad to worse. Prices crashed to new 
and unbelievable lows, while mortgage debts remained constant. 
The farmer was now in the position where keeping himself and his 
family alive was a problem which allowed no place in his accounting 
for interest on investments or for depreciation.® 





* The picture of the post-war plight of the farmer is graphically portrayed by 
Secretary Wallace in his book, New Frontiers. Wallace, op. cit. supra note 3, 
at 142. 

"See Jennings and Sullivan, supra note 4. 

*The following figures are indicative of the really desperate plight of the 
farmer after the beginning of the business depression: 

In 1928 farm products sold on the average for 139% of the average price 
between the years 1910 and 1914, while in November, 1932, the average price 
was 54% of the 1910-1914 price. Rundell, Work of the Wisconsin Supreme 
Court for the August, 1932, and January, 1933, Terms—VII. Mortgages (1933) 
9 Wis. L. Rev. 40, 45, n. 20. See also U. S. Daily, July 1, 1932, at 819; id., Nov. 
22, 1932, at 1701. 

From January, 1929, to December, 1932, the purchasing power of the dollar 
in terms of wholesale prices rose from 105.0 to 160.8; in terms of retail food 
prices, from 96.9 to 151.7; in terms of farm prices, from 103.7 to 265.3; in terms 
of cost of living, from 101.9 to 135.5. See Survey of Current Business, Aug. 1933, 
at 18; Note (1933) 47 Harv. L. Rev. 299, 360, n. 55. 

The Department of Agriculture estimates that the cost of producing with 
reasonable efficiency a bushel of wheat is $1.09. On March 1, 1933, wheat was 
selling in primary markets at $.63 a bushel. The cost of producing a bushel of 
corn is placed at $.89. On March 1, 1933, the selling price in primary markets 
was $.39. Cotton, which costs $.20 a pound to produce, was selling at $.06 per Ib. 
These selling prices were even higher than the record low made in the summer of 
1932. Jennings and Sullivan, supra note 4. 
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With more than nine billion dollars in mortgage debts, practically 
all incurred in the era of comparatively high prices prior to 1929, 
on farm land in the United States, it was inevitable that there should 
be wholesale defaulting when payments fell due. Writing in Harper’s 
Magazine in 1933, Arthur C. Holden said, “. . . the average farmer 
in the West cannot earn enough by the sale of his produce to raise 
the cash which is necessary to pay the interest charges which he owes 
upon his mortgages.” Creditors, in many instances themselves hard 
pressed for funds,!! flooded the courts with foreclosure proceedings.*? 


Unfortunately the distress of the mortgaged farmer tends to 
drag the unmortgaged farmer down as well. Every forced sale or 
foreclosure of farm land reduces the value of the adjacent un- 
mortgaged farm. The desperate need of the mortgaged farmer which 
forces him to sell his crops at unfavorable stages of the market re- 
duces the prices obtained by the farmer who can afford to wait.1% 


The wave of foreclosures, aside from pointing to the complete 
collapse of agriculture, was of little benefit to creditors. In ordin- 
ary times when the burden of debt becomes too heavy for a partic- 
ular property to bear, the problem is solved by foreclosure, because at 
the sale the creditor recovers all or a larger part of his investment. 
Thus the property is transferred to presumably more efficient man- 
agement. But when huge groups of property owners cannot pay their 
debts, it does not work that way. The creditor, because of the lack 
of a real estate market, must bid in and hold the property. Thus the 
past few years have found banks and other lending institutions loaded 
down with physical properties which they cannot operate. In the 
case of farms, it has been the common practice to put the former 





*'U. S. Daily, July 11, 1932, at 875. 
a Holden, The Menace of Mortgage Debts (1933) 166 Harper’s 575, 576. 
The popular idea that most of the mortgages on farms are held by insurance 

companies and other large corporations has no foundation in fact. Says Raymond 
J. Mischler of Iowa bar, “It is safe to estimate ... that in over half of the 
mortgage foreclosure cases that find their way into the Iowa courts some small 
investor’s entire savings are directly or indirectly involved.” Mischler, After the 
Mortgage Moratorium—-What? (1934) 19 Iowa L. Rev. 560, 564. 

According to a comment compiled in 1933, “Farm mortgages represent only 
9 per cent of the total investments of insurance companies at present; urban 
mortgages for another 20 per cent of their investments.” Note (1933) 42 Yale 
L. J. 1236, 1234 n. 39. 

“See U. S. Daily, Jan. 17, 1933, at 1997. An article written in 1934 declares 
that the number of foreclosures in the United States in the preceding three years 
might well be as high as half a million. Holden, supra note 10. 

; * See Miller, Watchfully the Farmer Awaits Events, N. Y. Times, May 7, 1933, 
8, at 1. 






























































MORTGAGE MORATORIA 207 
owner back on the land as a tenant.1* It is not natural for him to toil 
as hard to pay rent as he did to try to retain his ownership. He was 
not able to run the property with profit to himself, and it is a certainty 
that he cannot manage it any better for an absentee landowner.!® 

It is difficult to state how far the farm rebellion would have gone 
or how widespread it would have been had not remedial action of 
different kinds been taken with a promptness that was imperative 
under the circumstances. The great insurance companies were quick 


to see the trend and took pacificatory and reassuring measures, asking 
their agents not to foreclose so long as the farmers stuck by their 


lands and paid something to keep up appearances.1® 

Despite these widespread voluntary time extensions, large num- 
bers of mortgagees continued foreciosures as before, and it was ap- 
parent that the embittered farm mortgagors would not be satisfied 
unless positive relief be granted, and such relief began to appear de- 
sirable in the eyes of impartial observers if disastrous social and eco- 
nomic consequences were to be averted. 

Although the urban home owner had made no open demonstration 
of revolt against his plight, he also was in a serious situation, as is 
apparent from the fact that of twenty-one billions of dollars of 
home mortgages in this country, five billion dollars’ worth were in 
default by the end of 1933.17 People in the cities had been continually 
urged, especially during boom years, to buy houses and then pay 
off the mortgage principal and interest as rent. There is no doubt 
that many people were thus encouraged to undertake a burden that 
they could not carry except at the very top of the boom. As em- 
ployment continued to fall off following the crash of 1929, hun- 
dreds of thousands of owners of encumbered homes drained every 
possible resource to meet taxes and interest, and, in a great many 
instances, principal payments. Savings were used up, borrowing 
from friends and relatives reached a saturation point, and the cash 
value of insurance was absorbed, all in an effort to save the home.'* 





“Farm leaders have expressed the fear that this practice may eventually 
reduce the American farmer to a status of peasantry. See letter in (1933) 136 
The Nation 2, January 4. 

*See Johnson, Debt and the Devil (1933) 22 Vale Review, 450, 453. 

* See Hill, The American Scene (1933) 152; Holden, supra note 10, 580; N. Y. 
Times, Jan. 31, 1933, at 1; id. Feb. 1, 1933, at 1; id. Feb. 26, 1933, at 1. 

“ Brabner-Smith, Economic Aspects of the Deficiency Judgment (1934) 20 
Va. L. Rev. 719, 722, 724 n. 6. 

*See Brandeis, The Home Owners’ Loan Act of 1933 and The New York 
1933 Mortgage Moratorium Law (1934) 11 N.Y.U.L.Q. Rev. 591, 593; Stein, 
Home Owners, Unite! (1933) 74 New Republic 35. 
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Slight wonder that urban foreclosures increased in an alarming 
fashion.!® 

To enact legislation, even in an emergency, takes time. There- 
fore the earliest method of dealing with the problem of increasing 
foreclosures was a quite general proclamation by the governors of 
various states asking that mortgagees not foreclose, or requesting the 
courts to take similar voluntary action. The first move of this nature 
was made by Governor A. G. Schmedeman of Wisconsin who, on 
January 13, 1933, issued a proclamation calling upon circuit judges 
of the state to hold in abeyance all mortgage foreclosure proceedings 
until the legislature, then in session, had an opportunity to enact 
relief legislation.2° He was followed on January 19, by a proclama- 
tion of Governor Clyde Herring of Iowa calling upon holders of 
mortgages to refrain from enforcing their liens.24 Governors of 
other states followed suit with public appeals for leniency towards 
mortgagors.?? 

This kind of plea obviously had no legal method of enforcement, 
and was at best but a temporary expedient. Furthermore, the proc- 
lamations called for a general moratorium, which was far from a 
just solution of the problem. A blanket extension, applying to all 
creditors and all debtors alike, is not likely to affect a socially and 
economically desirable end. There are many mortgage debtors who 
can afford to pay something, and there are creditors who cannot afford 
to remain unpaid. A great many creditors rely on their mortgage 
investments for a large part or all of their income. It was apparent 
that, in all justice, provision should be made on their behalf so that 
their income would not be entirely curtailed during any period of 
restraint from obtaining the land which stood as security for their 
investment. It is neither economically just nor politically wise to rob 
Peter to pay Paul. 





*In Cook County, Illinois, which should be a fair cross-section of the situ- 
ation in the larger cities, the number of foreclosures commenced increased from 
3,852 to 15,332 in 1932. Carey, Mortgage Foreclosures in Cook County (1933) 19 
A. B. A. J. 275. 

* Olcott & Bercaw, State Measures for the Relief of Agricultural Indebtedness 
in the United States, 1933 and 1934 (Agricultural Economics Bibliography No. 53) 
(1934) 388. See also Milwaukee Sentinel, Jan. 17, 1933, at 1, in regard to a thirty- 
day stay on all home mortgages granted by Milwaukee County Board of Circuit 
Judges. 
™ U.S. Daily, Feb. 15, 1933, at 7. 

*™N. Y. Times, Feb. 5, 1933, at 2 (Illinois); id. Feb. 18, 1933, at 2 (Ken- 
tucky) ; id. Mar. 24, 1933, at 10 (Pennsylvania). See North Carolina Pub. Laws 
1933, Resolution No. 16, for the request for a voluntary moratorium by mort- 
gagees which was rushed through that state’s legislature. 
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The manner in which the Wisconsin legislature met this situation 
will be taken up in a later chapter. 


II. RELIEF IN THE CouRTS 


We have seen how the almost complete absence of a market for 
real estate gave the mortgagee in many cases the opportunity to bid 
in the land for a nominal figure, and then proceed to obtain a de- 
ficiency judgment against the mortgagor for an amount nearly as 
large as the entire mortgage debt. That the courts were being made 
the instrumentalities through which such injustice was wrought 
seemed contrary to the purpose of administering justice for which 
they were created.’ It is not strange, therefore, that courts sought 
to discover equitable powers which they might invoke to protect the 
unfortunate mortgagor from being the victim of circumstances over 
which he had no control. 

Courts of equity traditionally have taken cognizance of economic 
and social factors. They have maintained a consistent policy of exert- 
ing their powers to protect classes having an inferior bargaining 
power, especially those who are the borrowers of money.” However, 
the assertion has been made by scholars that equity has become crys- 
tallized by rule and precedent,’ and certainly an equity so limited 





*In Chemical Bank & Trust Co. v. Adam Schumann Associates, 150 Misc. 
221, 268 N. Y. Supp. 674 (1934) Justice Bonynge of the Supreme Court for 
King’s County, describes this unfair situation in the following vivid words: 

“What ‘basis of fact or circumstance’ exists for challenging this travesty, mis- 
called an auction sale? It seems almost superfluous to call some recent happenings 
to mind. Ten months ago every bank in the land was closed and a lamentable 
number of them have never since reopened. Substantially all of the mortgage 
guaranty companies in the state are being wound up, or, stated less bluntly, ‘re- 
habilitated,’ and thus a great industry, the backbone of building, as well as of con- 
servation and thrift is in ruins. The insurance companies, savings banks, and trust 
estates, formerly generous providers of mortgage money, are literally surfeited with 
holdings of real estate taken through foreclosure or default. The Legislatures 
of various states, including our own, have declared the existence of a public 
emergency and enacted laws designed to relieve helpless debtors. The federal gov- 
ernment, through sheer necessity, has embarked upon a tremendous lending pro- 
gram in an effort to save the homes and farms of the distressed. Banks have 
largely abandoned their time-honored function of accommodating the worthy 
borrower and, instead, pride themselves upon their liquidity, refuse to pay in- 
terest on deposits, and bring forward fatuous schemes of charging depositors for 
safeguarding and using their funds. Possession of the very gold with which this 
judgment debtor doubtless covenanted to pay her obligation is now declared a 
crime. Every day at the real estate exchange witnesses the solemn, but costly, 
farce of offering dozens of parcels of valuable realty, which go to the respective 
mortgagees without a single competing bid.” 

? Cary, Bramner-Smith, and Sullivan, Powers of Courts of Equity (1933) 27 Ill. 
L. Rev. 855, 858. 

*See, for example, Pound, The Decadence of Equity (1905) 5 Col. L. Rev. 20. 
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would be useless in this situation. “But,” says an eminent authority,‘ 
“as our equity judges came to a full understanding of the economic 
calamity, many decrees were uttered as bold as those of any historic 
chancellor.” 

Without doubt the leading case in which a court recognized the 
existing economic oppression in the field of mortgage foreclosures and 
provided a solution was the monumental decision of the Wisconsin 
court in Suring State Bank v. Giese.® In that case the plaintiff-mort- 
gagee had foreclosed upon the defendant-mortgagor, and, at a sher- 
iff’s sale, the plaintiff had bid in the property for $600, and, after 
balancing off various costs, etc., asked for a deficiency judgment 
of $1,379.16 upon an original loan of $2,000. The circuit judge en- 
tered an order confirming the sale “on the express condition that 
plaintiff’s motion for a deficiency judgment against defendants Giese 
be denied and such sale is thus confirmed and such deficiency judg- 
ment is expressly denied.” Although he did not specifically say so, it 
thus becomes apparent, as was later brought out by the Wisconsin 
Supreme Court, that the trial judge thought that the premises were 
reasonably worth a sum in excess of $2,000, and that plaintiff, hav- 
ing secured the premises at the grossly inadequate valuation of $600, 
should be required to credit defendants with their reasonable value. 


The plaintiff, shocked by such a deviation from the path of pre- 
cedent, appealed. Justice Wickhem, speaking for the supreme court, 
took judicial notice of an economic depression which has resulted in 
the almost complete absence of a market for real estate and a lack 
of cash bidding at foreclosure sales. Thus, said he, the mortgagor 
has lost the protection of competitive bidding which exists in normal 
times, and has no assurance that the land will bring anywhere near 
its full value. To the argument that land, like anything else, is worth 
only what it will bring at the time of sale, Justice Wickhem replied 
that land has value so long as it may be used, especially in its use as a 
home or a farm, however difficult it may be to translate this value into 
dollars and cents. Furthermore, it has potential future value which 
may legitimately be taken into account. 





*Brabner-Smith, Economic Aspects of the Deficiency Judgment (1934) 20 
Va. L. Rev. 719, 727. 

°210 Wis. 489, 246 N. W. 556 (1933). The case has been extensively anno- 
tated in various periodicals. See (1933) 8 Wis. L. Rev. 286; (1933) 17 Marquette 
L. Rev. 154; (1933) 7 Col. L. Rev. 744; (1933) 27 Ill. L. Rev. 950; (1933) 18 
St. Louis L. Rev. 265; Note (1933) 42 Yale L. J. 960; (1933) 1 Duke B. Ass'n. J. 
88; (1933) 81 U. of Pa. L. Rev. 883; (1933) 17 Minn. L. Rev. 821; (1933) 21 
Calif. L. Rev. 522. 
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It was held that under the foregoing circumstances it was within 
the power of a court of equity, without the aid of statute, to take one 
or all of the following three steps to protect the parties and settle the 
difficulties fairly: 


(1) The court may decline to confirm the sale where the bid is 
substantially inadequate.® 


(2) The court, in ordering a sale ov a resale may, in its dis- 
cretion, take notice of the present emergency, and, after a proper 
hearing fix a minimum or upset price at which the premises must be 
bid in if the sale is to be confirmed.” 


(3) The court may, on application for confirmation of sale, if it 
has not already set an upset price, conduct a hearing, establish the 
value of the property, and, as a condition of confirmation, require that 
the fair value be credited upon the foreclosure judgment. If an up- 
set price has been ‘established, plaintiff may be required to credit this 
on the amount of the judgment as a condition to confirmation. The 
plaintiff should have the option to accept or reject this procedure. If 
he rejects, a resale should be ordered. 


In the case at bar, the judge of the lower court apparently chose 
method (3). While in terms he denied the deficiency judgment, what 
he actually did was to value the property, find the value to be equal 
to the debt, and require that it be credited against the debt as a con- 
dition to confirmation of the sale. The supreme court held this to be 





* Justice Wickhem, in reply to the assertion that mere inadequacy of price 
alone is not a ground for setting aside a foreclosure sale, quotes the following 
interpretation of that rule as set down by the liberal Chief Justice Winslow in 
Griswold v. Barden, 146 Wis. 35, 130 N. W. 952 (1911): “It must be strictly 
confined to cases where there is absolutely no fact appearing except that the price 
is inadequate. Whenever other facts appear, such as mistake, misapprehension, or 
inadvertence on the part of the interested parties or of intending bidders, as a 
result of which it seems to the court that the failure to obtain a fair and adequate 
price for the property was due in whole or in part to such mistake, misapprehen- 
sion, or inadvertence, the court will readily refuse to approve the sale. No fraud 
is necessary to justify the court in so withholding its approval. The question simply 
is, Is the sale under all circumstances one of which the court, in justice to all 
parties, should approve?” Justice Wickhem declared that an inadequate price 
coupled with an emergency which operates to prevent competitive bidding would 
come within the rule above set forth. Kremer v. Thwaits, 105 Wis. 534, 81 N. W. 
654 (1900), and Johnson v. Goult, 106 Wis. 247, 82 N. W. 139 (1900), were also 
cited in support of the holding of the principal case. 

* An analogy is drawn between the situation where courts of equity ordinarily 
set an upset price in case of foreclosure of corporate property which is of 
such size and character as to preclude establishment of a fair price by competitive 
or cash bidding (as in Northern Pacific R. Co. v. Boyd, 228 U. S. 482, 33 Sup. 
Ct. 554, 57 L. ed. 931 (1912), for example), and this case, where economic condi- 
tions have precluded the element of fair bidding. 
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within the powers of equity, reversing and remanding the case only 
because plaintiff was not given an option to accept or reject the con- 
dition, as outlined in method (3) above. 


The foregoing decision was hailed as a wise move of a just and 
liberal court, and rightly so, for it opened a way for the courts to 
use in keeping equity from being an instrument of injustice. How- 
ever, one is left with the impression that none of the methods set 
forth by the court is a conclusive check upon the possibility of the 
property being sacrificed at too low a price. If the upset price in 
(2) is not bid at the sale, if the procedure in (3) is rejected, there 
must inevitably be a resale, as in (1), which provides for a case where 
the bid is inadequate. In a stagnant real estate market a resale will 
most probably bring no higher bid than before. Will another resale 
be ordered, and so on ad infinitum until there is a rise in the market ? 
This would seem a costly and foolish procedure, but no alternative 
appears. If the court finally decides to lower its valuation, the plain- 
tiff could well bide his time in the absence of other bidders and 
eventually get the land at his own price, and we are right back with 
the same evil with which we started. However, the chances are that 
considerations of time and expense will make the creditor amenable. 
Furthermore, during the delay the debtor remains on the land, and 
has something in the nature of a mortgage moratorium. 

Although from the language of the Suring State Bank case one 
might gather that the court was doing little more than following 
recognized principles of equity, a review of the cases does not show 
such to be the fact. Generally, courts have taken notice of the finan- 
cial hardships involved in depressions, but they have, nevertheless, 
refused on such ground either to enjoin or set aside foreclosure sales 
of mortgaged real estate. The chancellors have based their decisions 
at times on the reasoning that if equity were to interfere in such 
cases, the courts would become instruments of speculation on future 





*In connection with this trend of thought, the following comment on the 
practical operation of the upset price in corporate foreclosures is interesting: 

“The futility of fixing an upset price is evidenced by the fact that the 
courts have in many cases been compelled to reduce such a minimum sale price 
when no bidders appeared at the sale willing to pay the amount that the court 
felt should be paid for the property.” Kearns, Upset Prices in Corporate Reorgan- 
izations (1931) 26 Ill. L. Rev. 325. 

*For example, in Nebraska Loan Co. v. Hamer, 40 Neb. 281, 58 N. W. 
695 (1894) it is said: “It would hardly require evidence to satisfy the court 
that August of 1893 was not a propitious time for the forced sale of land, but 
we cannot see how the courts can interpose upon such grounds for the protection 
of unfortunate debtors.” See also Miller v. Parker, 73 N. C. 58 (1878); Muller v. 
Bayley, 62 Va. 521 (1871); Muller’s Administrator v. Stone, 84 Va. 634, 6 S. E. 
223 (1888); Caperton v. Landcraft, 3 W. Va. 540 (1869). 
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values of property.1° Some courts have given as their basis for re- 
fusal the right to protection of the mortgagee who has acted in good 
faith.14 

Most cases have refused to deny confirmation of a sale because 
of mere inadequacy of price, unless coupled with fraud or other cir- 
cumstances.!2 Where the cases have given equitable relief largely 
based on inadequacy of price, the inadequacy always referred to a 
gross disparity with current market levels,’* not with a future or 
potential value.’ 


In setting forth the rule that a court may decline to confirm the 
sale where the bid is substantially inadequate, Justice Wickhem re- 
lied largely on Griswold v. Barden.15 Examination of this case re- 
veals that it rests largely on mistake, misapprehension or inad- 
vertence, which operated to keep away from the sale an individual 
directly interested in the property, who probably would have bid 
higher than the purchase price. There is no reason to believe, there- 
fore, that the language of Chief Justice Winslow quoted by Justice 
Wickhem,'* uttered in view of such circumstances, was meant to ex- 
tend to the situation in the Suring State Bank case, inasmuch as there 
is no indication in the Suring State Bank case of any mistake, misap- 
prehension, or inadvertence on anyone’s part, nor that a higher bid 
might have been made at the foreclosure sale. Kremer v. Thwaits1* 
and Johnson v. Goult,'® the only other cases cited by Justice Wickhem 
to uphold this ruling, are even less in point.!® 





* Lipscomb v. N. Y. Life Insurance Co., 138 Mo. 17, 39 S. W. 465 (1897). 
This consideration is not without merit. The Suring State Bank case assumes that 
in the future land values will reach a greater value than they have now. What if 
the depression grows worse, and real estate falls even lower in price? 

* Miller v. Parker, 73 N. C. 58 (1878); Anderson v. White, 2 App. Cas. 408 
(D. C. 1894). In the latter case the court also considered that to give relief would 
extend the guardianship of equity to those who are laboring under no disability 
to contract for themselves. 

™ Roberson v. Matthews, 200 N. C. 241, 156 S. E. 496 (1931). See 3 Jones, 
Mortgages (8th ed. 1928) note 2, §2137; id. §2108. 

8 Ballentyne v. Smith, 205 U. S. 285, 27 Sup. Ct. 527, 51 L. ed. 803 (1907) ; 
Hanan v. Threadgill, 296 Fed. 569 (S. D. Fla. 1924); Farmers Life Ins. Co. v. 
Stegink, 106 Kan. 730, 189 Pac. 965 (1920); Hersdorffer v. Walsh, 127 Miss. 261, 
9C So. 3 (1921). 

“See Oklahoma Farm Mortgage Co. v. Hatcher, 106 Okla. 262, 234 Pac. 203 
(1925). 

* 146 Wis. 35, 130 N. W. 952 (1911). 

** Supra note 6. 

7105 Wis. 534, 81 N. W. 654 (1900). 

%106 Wis. 247, 82 N. W. 139 (1900). 

*In Kremer v. Thwaits, confirmation of a sale was denied because by 
fair and honest mistake as to prior incumbrances, induced in some measure by 
the record and foreclosure proceedings, purchasers had paid more than the actual 
value of the property. Johnson v. Goult has nothing to do with any of the 
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Nor does the court have any better foundation in precedent to 
permit an upset price to be applied in a situation like this. Justice 
Wickhem analogized the absence of competitive bidding due to the 
depression, to the absence of competitive bidding due to the size of 
the property involved in corporate reorganizations, where the upset 
price is sometimes invoked.?° However, the upset figure has regularly 
been set on the basis of indicia of present value, such as current earn- 
ings?! and market value of bonds.?? Furthermore, it is apparent from 
the expressions of writers and from the cases that the real object of 
the upset price is to protect the interests of minority bondholders, 
rather than those of the debtor.?% 

Of course, none of the foregoing references to past authority is 
an argument that the devices adopted by the Wisconsin court were 
not useful and wise. However, it is submitted that the case would 
have been more satisfactory if it had presented the rules as part of 
the logical development of a living equity, keeping justice apace with 
the needs of a modern day, rather than setting forth its views as be- 
ing established by rather dubious precedent. The following words of 
Vice Chancellor Alfred A. Stein of the New Jersey Court of Chanc- 
ery are inspiring: 

“*The jurisdiction of a court of equity does not depend upon the 
mere accident whether the court has, in some previous case or at 
some distant period of time, granted relief under similar circum- 





questions before the court. Justice Wickhem obviously meant to cite John Paul 
Lumber Co. v. Neumeister, 106 Wis. 243, 82 N. W. 144 (1900), which immediately 
precedes the Johnson case in volume 106 of the Wisconsin Reports. The John 
Paul Lumber Co. case upheld the denial of confirmation of sale because of a 
clerical mistake in certain records which had kept certain parties from bidding. 
Neither of the cases presents a situation at all analogous to that in the Suring 
State Bank case. 

See Weiner, Conflicting Functions of the Upset Price in a Corporate Re- 
organization (1927) 27 Col. L. Rev. 132, 138. 

™ Equitable Trust Co. of New York v. Western Pacific Ry. Co., 233 Fed. 
335 (N. D. Cal. 1916) ; Central Trust Co. v. Washington County Ry. Co., 124 Fed. 
813 (C. C. D. Me. 1903). 

*™ Weiner, supra note 20, 141. 

* Weiner, supra note 20, 136. In re Prudential Outfitting Co., 250 Fed. 504, 
507 (S. D. N. Y. 1918) ; Investment Registry, Ltd. v. Chicago & M. E. R. Co., 212 
Fed. 594, 609 (C. C. A. 7th, 1913). Only two exceptions to the use of the upset 
price exclusively in the sale of corporate property have been found. In one in- 
stance, the court, in order to protect the interests of an infant remainderman for 
whom the proceeds of the sale were to be held in trust, ordered the land to be 
sold at its estimated value. Bofl v. Fisher, 3 Rich. Eq. 1 (S. C. 1850). In another 
case, the mortgaged property consisted of two lots on which, together with a 
third, a building was being constructed. It was necessary for the three lots to be 
seld together because of their common use, and in order to protect the interest 
of the mortgagor in the unmortgaged lot, the court set a price for the fore- 
closure sale. McClintic-Marshall Co. v. Scandinavian American Building Co., 
296 Fed. 601 (C. C. A. 9th, 1924). 
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stances, but rather upon the necessities of mankind, and the great 
principles of natural justice, which are recognized by the courts as a 
part of the law of the land, and which are applicable alike to all con- 
ditions of society, all ages, and all people.’ Dodge v. Cole, 97 Ill. 338, 
37 Am. Rep. 111, at page 122. And the mere fact that no precedent 
exists is no sound reason for denying relief when the situation de- 
mands and no other principle forbids. [Cases cited.] Every just 
order or rule known to courts of equity was born of some emergency, 
to meet some new conditions, and was, therefore, in its time, without 
a precedent. New remedies and unprecedented remedies and un- 
precedented orders are not unwelcome aids to the chancellor to meet 
the constantly varying demands for equitable relief.”?* 

In Kremer v. Rule,?® the trial court fixed the upset price at 
$13,325, but the mortgagee, the only bidder, nevertheless stood by 
his original bid of $10,000 through three successive sales, each of 
which the trial court refused to confirm, relying upon Suring State 
Bank v. Giese. In reversing and setting aside the orders of the trial 
court refusing to confirm the various sales, the Wisconsin Supreme 
Court, speaking through Justice Nelson, declared that the Suring 
State Bank case does not support the view that, in fixing a minimum 
or upset price for purposes of resale, a trial court may “consider the 
market value of the premises which existed at some remote time 
under conditions deemed by the court to be normal.” On the con- 
trary, the term “market value,” was used in the sense of real value 
at the time of sale.”?® By “market value,” Justice Nelson declares, 
the court actually meant that price which property will bring when 
it is offered for sale by one who desires, but is not obliged to sell, and 
it is bought by one who is willing, but not obliged to buy. But this 





* Briscoe v. O’Connor, 170 Atl. 884, 886 (N. J. Eq. 1934). 

The great difficulty in taking the course urged herein obviously is to avoid im- 
proper occasions for the extension of equity along hitherto untrodden paths. We 
must follow a course which will studiously avoid the two dangerous pitfalls of 
chaotic law on the one hand and petrified law on the other. (See Pomeroy, 
Equity Jurisprudence (3d ed. 1905), vol. 1, 59 for the familiar diatribe on the 
variable length of the Chancellor’s foot. “What an uncertain measure this would 
be! . . . ’Tis the same with the Chancellor’s conscience.”) 

That intervention of equity in circumstances such as those here before us 
would be no more than a logical development appears from the following words of 
Cardozo, C. J., dissenting, in Graf v. Hope Bldg. Corporation, 254 N. Y. 1, 171 
N. E. 884 (1930): “There is no undeviating principle that equity shall enforce the 
covenants of a mortgage, unmoved by an appeal ad misericordiam however ur- 
gent or affecting. The development of the jurisdiction of the chancery is lined 
with historic monuments that point another course . . . Equity follows the law, 
but not slavishly nor always.” 

* 216 Wis. 333, 257 N. W. 166 (1934). 

*Ttalics mine. 
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“real” or “market” value must be the real value at the time of sale, 
and not “the value that the premises may have had at some remote 
time or may have in the future if the price obtainable for farm 
products prevalent during such past remote period shall again prevail.” 
So, the court concludes, the “real’”’ value of the premises is the price 
a person willing and able to buy the property would reasonably pay 
for it in a ruined real estate market at the depth of an economic de- 
pression! At a time when land values are almost entirely wiped out 
by low farm prices and deflated incomes, it is submitted that a willing 
buyer, if by odd chance there be any such, would nevertheless keep 
his eyes open to conditions and offer no more than the general ab- 
surdly low price at which lands are being sacrificed at such a time. 
The decision in Kremer v. Rule is indeed a far cry from the words 
of Justice Wickhem in the Suring State Bank case that “this real 
estate, which is suffering from the consequences of a period of re- 
adjustment through which we are passing, has potential or future 
value which may legitimately be taken into account. Its value in 
terms of dollars has been affected by a general condition. No one 
piece of land has depreciated in value,—it has all depreciated. It 
has all suffered from the lack of demand on the part of buyers.”27 

The court further bases its reversal in Kremer v. Rule on the fact 
that in three successive sales no one but the plaintiff bid, and the 
bid was not raised a whit despite the upset price. Such is the weak- 
ness of the upset price, as was pointed out in the discussion of the 
Suring State Bank case above, and it now appears that in Wiscon- 
sin a stubborn mortgagee, who in almost every case will be the sole 
bidder, will finally get the land at his own figure if it is not too radic- 
ally below the upset price. 

Thus we find the Wisconsin court, which hesitatingly reached the 
conclusion of the Suring State Bank case by basing it on shaky and 
uncertain precedent, rather than by making it a bold step in the logi- 
cal development of equity, now rapidly retreating from that conclus- 
ion to a place where chancellors, to do equity, must first search out 
the illusive figure of the willing buyer in a market where there are 
no willing buyers.?® 





* Italics mine. 

* Has the applicability of Suring State Bank v. Giese been modified by the 
passing of time? In Weimer v. Uthus, 258 N. W. 358 (1935), Chief Justice Rosen- 
berry says, “More than two years have passed since the Suring State Bank case was 
decided by the trial court. An emergency is not a fairly permanent condition of 
affairs.” In the Weimer case, the doctrine of Kremer v. Rule is again approved 
by the supreme court. For an able discussion of both of these cases, see Stevens, 
The Work of the Wisconsin Supreme Court for the August, 1934 and the Janu- 
ary, 1935 Terms (1935) 11 Wis. L. Rev. 48, 50. 
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There is much to be said both in favor of and against the leav- 
ing of the problems of the distressed mortgagor to the courts of 
equity for a just solution. A court which refuses to slavishly bind 
equity to precedent may well solve the problem of inequitable deficien- 
cies as satisfactorily as could any legislative measures.”® If legislation 
does not give the courts broad discretion in its application, it tends 
to treat all parties alike, and does not have the virtue of equity of de- 
vising remedies adaptable to a just result in each case. Moreover, 
judicial edicts do not involve the serious constitutional questions 
raised by statutes enacted to relieve the condition of the mortgagor. 


Though equity may in certain states adequately meet the problem 
of the unjust deficiency judgment, it does not seem that it will go 
so far as to extend the period of redemption on foreclosed mort- 
gages,®° and therefore if that end is desired, legislation is necessary. 


Most of the mortgage moratorium laws have recognized the ad- 
vantages of the use of equity, and have entrusted the administration 
of the relief they prescribe in the hands of the courts. Equitable 
powers have therefore in many cases been extended by statute, thus 


doing away with the fear that the courts may adhere to static princi- 
ples in meeting modern problems.*1 





*See Brabner-Smith, supra note 4, 728. 

* State laws fixing the length of the period of redemption, as well as those 
relating to all other matters concerning mortgage foreclosures, undoubtedly must 
be followed by the courts, for such laws are properly enacted under the power 
of the legislature to define the rights of individuals. It must be kept in mind 
that in extending the powers of equity in any part of the field of mortgage fore- 
closures, the courts have no authority to disregard express statutes. However, 
where the statute merely states that the period of redemption shall not be less 
than a certain period, there is no reason why a bold chancellor might not, under 
conditions of emergency, extend the time for redemption. However, thus far 
the state courts have not taken such a step. See Virginian Joint Stock Land 
Bank v. Hudson, 266 Mich. 644, 254 N. W. 234 (1934); Lome Holding Co. v. 
Cripplebush, 147 Misc. 655, 265 N. Y. Supp. 125 (1933). 

“Even though inadequacy of price, depression conditions, and like circum- 
stances may justify a court in granting equitable relief, this fact does not for 
that reason sustain an attempt by: the legislature to accomplish the same result, 
where the proposed change would otherwise impair the obligation of contract. In 
the early case of Jones v. Crittenden, 4 N. C. 55 (1814), it was expressly held that 
even though equity might grant the same relief sought to be enacted by the legisla- 
ture, that fact did not necessarily make the legislation constitutional. See also 
Taylor v. Stearns, 18 Grat. 244 (Va. 1868). 

If the foregoing is true, it follows that even though legislation enacted for 
the relief of mortgagors be declared unconstitutional under the contracts clause, the 
mortgagors may continue to have recourse to the courts of equity. Therefore, 
from the viewpoint of the mortgagor, it is desirable that the equity courts continue 
to extend relief by and of themselves, and not abandon the field entirely to the 
legislatures. 
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III. THe Wisconsin Moratorium! 


Wisconsin, like most of its midwestern neighbors, is primarily 
an agricultural state.2 Also in common with the agricultural lands 
of nearly all states, Wisconsin farms carry a heavy burden of mort- 
gage indebtedness. A surprisingly large proportion of Wisconsin 
families, both urban and rural, own the homes in which they live.* 
Though statistics are not available as to the amount of indebtedness 
of these homes, it is not unreasonable to believe that a large propor- 
tion of them carried either purchase-money mortgages or mortgages 
incurred as security for loans to the owners.® As in other states con- 
ditions of depression brought on an increase in the number of farm 











* The classic decision of the United States Supreme Court in Home Building 
and Loan Association v. Blaisdell, 290 U. S. 398, 54 Sup. Ct. 231 (1934), uphold- 
ing the constitutionality of the Minnesota mortgage moratorium law makes the 
mortgage situation in that state the logical one to choose in a discussion of mora- 
toria. Space limitations and a desire to confine the scope of this article to Wiscon- 
sin preclude a discussion of the Minnesota mortgage law here, however. Con- 
stitutional questions relative to mortgage moratoria have been so ably covered by 
contemporary writers that any attempt to review them here would be super- 
fluous. In the opinion of the writer, the best analysis of the Blaisdell case and 
the Minnesota situation is set forth in Prosser, The Minnesota Mortgage Mora- 
torium (1934) 7 So. Calif. L. Rev. 351. See also Corwin, Moratorium Over 
Minnesota (1934) 82 U. of Pa. L. Rev. 311; Note (1934) 9 Wis. L. Rev. 306. 
Comments which are of value despite the fact that they were written prior to 
the Blaisdell decision are to be found in Bunn, The Impairment of Contracts: 
Mortgage and Insurance Moratoria (1933) 1 U. Chi. L. Rev. 249; Feller, Moratory 
Legislation: A Comparative Study (1933) 41 Harv. L. Rev. 1061; Allen, Consti- 
tutional and Economic Aspects of Mortgage Moratorium Legislation (1933) 17 
Marquette L. Rev. 200; Note (1933) 9 Wis. L. Rev. 92. For a lengthy collection 
of state cases dealing with the question of the impairment of contracts, see Trav- 
elers’ Ins. Co. v. Marshall, 76 S. W. (2d) 1007 (Tex. 1934). 

* Encyclopedia Brittanica (1929) XXIII., 679. 

Wisconsin ranks as the sixteenth state in farm population and farm acreage, 
but is eighth in value of farm property, thirteenth in the value of farm’ crops, 
and first in dairy and related livestock products. Nearly one-third of Wisconsin’s 
total population lives on farms. Witte, Wisconsin in the 1930 census, the Wisconsin 
Blue Book (1933) 103, 114-115. 

*The large farm mortgage indebtedness in Wisconsin is evidenced by these 
figures: “In comparison with Wisconsin’s 59% of all owned farms which are 
mortgaged, the percentage of the entire country is only 42%. Similarly, Wis- 
consin’s ratio of debt to value of above 50% compares with less than 40% for 
the entire country.” Witte, swpra note 2, 118. Wisconsin in 1928 was the fifth 
state in the Union in total amount of farm mortgage debt, exceeded only by Iowa, 
Illinois, Nebraska, and Minnesota. Wickens, Farm Mortgage Credit (Tech. Bul. 
288, U. S. Dept. of Ag. 1932) 14. 

*Of all Wisconsin families nearly 62% own their own homes, 36% were 
reported as renting, and 2% as unknown. Of the owned homes, 12.7% had a 
value of less than $2,000, 12% of $2,000 but less than $3,000, 27% of $3,000 but 
less than $5,000, 26% of $5,000 but less than $7,500, and 19.5% of $7,500 or 
more. Witte, supra note 2, 108. 

5 Director J. R. McQuillan of the Wisconsin office of the Home Owners’ Loan 
Corporation has kindly furnished a chart which shows the mortgage volume in 
Milwaukee county to be well above ten million dollars in 1929. 
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and home foreclosures. Under these circumstances, it was not 
strange to find an ardent demand from hard-pressed mortgagors for 
relief legislation. 

Wisconsin, relatively early in the depression, responded to this 
demand by enacting in a special session of the legislature in 1931 
two statutes providing, on certain conditions, for extensions of the 
period of redemption in the case of real estate foreclosures.7 As 
the depression continued to go from bad to worse, compliance with 
these conditions became quite generally impossible, and there was 
also a desire for legislation extending the emergency period for a 
longer time than did the laws passed by the 1931 special session. 

As we have seen,® on January 13, 1933, a few days after he 
became executive head of the state, Governor A. G. Schmedeman 
issued a proclamation calling upon the circuit judges to hold in 
abeyance all mortgage foreclosure proceedings until the legislature 
had a chance to enact relief legislation. Apparently this was done, 
for no newspaper reports or reported cases have been found showing 
an unwillingness of any of the judges to comply with the governor’s 
wishes. 

Many varied and unique proposals were placed before the legis- 
lature, but it was Assemblyman Donley’s bill, with the open back- 
ing of the administration,1° which was passed and became the Wis- 
consin Mortgage Moratorium Law of 1933. 

The Donley Act was an emergency measure, definitely limited in 
time,!! and gave courts power in cases commenced prior to March 1, 
1935 to extend the period between foreclosure and sale, or where 
foreclosure judgment had been entered, to extend the redemption 





*It is significant to note that farm tenancy in Wisconsin increased from 
144% of all Wisconsin farms at the beginning of the farm depression in 1920 
to 18% in 1930. Witte, supra note 2, 117. As for home foreclosures, Mr. Mc- 
Quillan has furnished a graph showing the rise in Milwaukee county foreclosures 
from around 200 in January, 1930, to the high point of almost 600 in April, 1933. 
A graph furnished by the Milwaukee Real Estate Board shows an even more start- 
ling rise in the number of notices of lis pendens filed in Milwaukee county. 

"Wis. Laws, Spec. Sess. 1933, c. 24, and c. 29, §7. The constitutionality of 
these laws is questioned in Note (1933) 8 Wis. L. Rev. 174, a comment written 
almost a year prior to the Blaisdell case. 

* See Rundell, The Work of the Wisconsin Supreme Court for the August 1932, 
and January 1933, Terms: VII. Mortgages (1933) 9 Wis. L. Rev. 40, 45. 

*See supra Chapter I of this article. 

* Bercaw, Olcott, Carpenter, and Lacy, State Measures for the Relief of Ag- 
ricultural Indebtedness in the United States, 1932 and 1933 (Agricultural Economics 
Bibliography No. 45, United States Department of Agriculture, 1933) 63. 

* Wis. Stat. (1933) §278.101. 
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period,!? but in no case beyond March 1, 1938, such extension to 
be upon terms set for each case by the discretion of the court before 
which it came.1* The law also contained certain provisions limiting 
receiverships during the moratorium,'* and requirements of notice to 
mortgagors of plans to sue for deficiency judgments.'® 


The 1933 legislature also enacted a law forbidding the bringing of 
an action or the entering of a judgment on a debt secured by a 
mortgage until after foreclosure and confirmation of sale on the 
mortgage.!® This latter law, however, was declared unconstitutional 


in Hanauer v. Republic Building Co.'* 


Particularly interesting was the attempt of the 1933 legislature 
to secure a fair scaling down and compromising of mortgage obli- 
gations by the passage of a law providing for the establishment of 
meditation boards throughout the state.1* The law was temporary 
emergency legislation, and was to have no effect after March 1, 1935. 
A local mediation board was created in each county. Two of the 
members of the board were to be selected by a majority vote of the 
county board, one of said members to be a farmer. The third mem- 
ber was to be selected by the other two. Compensation could be fixed 
by the county board. In Milwaukee County, more than one such 
board might be established. 


Applications to the local boards were not prerequisite to fore- 
closure, but might be made by either party. Agreements were to be 
reduced to writing, and the statute made them a part of the original 
contract and enforceable as such. The sort of recommendations 
which the boards might make are set forth in the Act.1® 





™ Unlike Minnesota and several other states, the Wisconsin redemption period 
comes before the sale, and so the extension must be prior to that time. See Wis. 
Stat. (1933) §278.10. 

*See Wis. Stat. (1933) §$§278.102 (1) and 278.103. 

* Wis. Stat. (1933) §278.102 (2). 

* Wis. Stat. (1933) §278.105. 

* Wis. Stat. (1933) §269.58. 

* 216 Wis. 49, 255 N. W. 136 (1934). The law was declared unconstitutional 
because it was not limited as to duration, and because it deprived a note or bond- 
holder not holding the mortgage of his rights without compensation. On rehear- 
ing, the court withdrew its opinion declaring the law unconstitutional on the 
second ground, but still found it invalid on the first. In a memorandum opinion 
in First National Bank of Neenah v. W. J. Durham Co., 216 Wis. 66, 256 N. W. 
783 (1934), the unconstitutionality of §269.58 is again asserted. 

* Wis. Laws 1933, c. 15, §$§281.20 to 281.23. 
* Wis. Stat. (1933) §281.23. 
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Another statute? required courts to exercise a power to prevent 

unjust deficiency judgments, which according to Suring State Bank 

v. Giese,? they have a right to exercise in their own discretion.?? 

In Foelske v. Stockhausen,?* Justice Fairchild dealt with the ques- 
tion of what amounted to a proper use of discretion on the part of 
the trial court in granting an extension of the redemption period un- 
der the moratorium law. The requirement of the statute that an ap- 
plicant for an extension to state his economic condition, circumstances, 
and earnings for the previous year?* can have no purpose other than 
to enable the court to determine the ability of the applicant to meet 
his obligation. It implies that if his earnings and cash balance are 
such as to enable him to discharge the obligation, and thus avoid the 
necessity of a sale, he is not entitled to the extension, and if the ex- 
tension is granted under such circumstances, there is an abuse of 
discretion in the trial court. Under this interpretation of the law 
it was held an abuse of discretion for a trial judge to grant an ex- 
tension to a widow whose petition showed that she was unable to 
raise any money to meet her obligations, except that she had not 
made explanation of the disposition of the proceeds of her late hus- 
band’s life insurance disclosed by the opposing affidavit of the mort- 
gagee. 

Presumably, had the discretion of the trial court been abused 
in favor of the mortgagee the supreme court would likewise have re- 
versed him. If the parties to foreclosure actions in this state have con- 
fidence in the fairness of the supreme court in setting standards of 
discretion, it would not seem that any fears of arbitrary highhanded- 
ness by a trial judge who is inclined to favor either the creditor or the 
debtor are well grounded. Even if he would like to abuse his discre- 
tion, a trial judge does not do so in the face of almost certain re- 
versal. The difficulty is, of course, the fact that emergency legislation 
is so short-lived that there is little time for the supreme court to 
lay down many standards as to just how far the trial courts may go. 





*” Wis. Laws 1933, c. 13, $278.18. 
™ 210 Wis. 489, 246 N. W. 556 (1933). See supra Chapter II of this article. 
*So it was held in Hoeft v. Kennedy, 214 Wis. 187, 252 N. W. 589 (1934). 
It is submitted that the statute is constitutional. It leaves established equit- 
able powers in a court of equity. In merely requiring their use, it does not en- 
act them into law. The discretion of the court is preserved intact, for it can fix 
the upset price as high or as low as it deems just and equitable. Thus this Act 
is a far cry from a law abolishing or limiting deficiency judgments, the constitu- 
tionality of which is questionable. 
* 215 Wis. 104, 254 N. W. 349 (1934). 
™* Wis. Stat. (1933) §278.106 (2) (b). 
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As the Wisconsin mortgage relief laws neared their expiration 
date, much criticism was aimed at the way they had functioned in 
operation, most of the complaints coming from the debtors. One 
of the principal points of attack was the alleged failure of concila- 
tion under the meditation board system set up by the law. The 
faults found were that the mediation boards were responsive to po- 
litical considerations, that creditors refused to participate in media- 
tion, and that the boards had no way to enforce their findings.?5 


Another criticism voiced by the debtors was that the judges were 
not exercising their discretion fairly, and that in many counties and 
circuits moratoria were sparingly given, and, when given, were not 
on fair terms.?® 


More or less openly sponsored by the administration of Philip 
F. La Follette, who had succeeded Albert G. Schmedeman as gov- 
ernor in 1935, a bill was presented to the 1935 legislature which dif- 
fered materially from the old law in that it was admittedly more 
favorable to the mortgage debtor.27 This bill provided for compul- 
sory mediation in all foreclosure proceedings, and that the decision of 
all important matters regarding the length of the extended redemp- 
tion period, its termination, the compensation to the mortgagee, etc., 





*It is difficult to see how a state can enforce any scaling down of debts, 
that power having been assumed by the federal government under its bankruptcy 
power by the passage of the Bankruptcy Act. Congress has enacted a new version 
of the Frazier-Lemke Act (Bankruptcy Act §75-s) which provides for a scaling 
down of farm debts by means of bankruptcy. This Act is discussed in infra 
Chapter IV. 

* Such was the principal contention of farmers appearing before the hearing 
of the Assembly Committee on Agriculture and the Senate Committee on Agri- 
culture and Labor on February 20, 1935. This has been contended in corres- 
pondence from some Wisconsin farmers with whom the writer has communicated, 
but others assert that their judges have been fair. At any event, this correspon- 
dence has not been of sufficient magnitude to present a fair cross-section. 

The Wisconsin State Journal for March 13, 1935, carries the following report 
of a statement made on the floor of the state senate by Senator Groves (Prog., 
Madison) on that day: “Under the present setup . . . circuit court judges decide 
moratorium cases by a rule of thumb, Groves contended. Mediation and jury trial 
would result in a far more equitable and fair determination than the present 
system provides, he said.” 

See Foelske v. Stockhausen, supra note 23, for authority showing that abuse 
of discretion by trial judges in the application of the fair meaning and intent of the 
mortgage relief statutes will cause a reversal by the supreme court. 

* The bill, as passed by the Assembly and presented to the Senate, was known 
as 151 A. 
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be decided by a jury.28 The bill was passed by the Assembly, but 
killed by the Senate.?® 

The opposing factions, those favoring a mere extension of the 
old law and those demanding enactment of the new bill, refused to 
compromise, and it was not until long after the Donley Act had 
expired that a measure was finally agreed upon.%® 

The law finally enacted late in the summer was somewhat more 
favorable to the mortgage debtor than the Donley Act, but not rad- 
ically so. Emergency conditions are elaborately recited, and the 
expiration date of the law is set at April 1, 1937. 

The law creates a mediation board in each county, but unlike its 
predecessor in the Donley Act, it is composed of two members se- 
lected by a majority vote of the county board and one by the circuit 
court.32. Mediation is now made compulsory rather than contingent 
upon the application of the parties, and upon a complaint being 
filed in a foreclosure action, the matter is automatically turned over to 
the mediation board for an attempt to see if an acceptable compromise 
can be reached. On application of either party in any case where the 
period of redemption has not expired, mediation may be made a con- 
dition precedent to proceeding further. Settlements and compromises 
by parties, made either with or without the aid of the mediation board, 
may be confirmed and approved by the court. 

In all pending cases and in those commenced before them for 
foreclosure of farm or home mortgages, on application, courts may 
extend the period of redemption as their discretion directs, but not 
beyond April 1, 1938. Provisions for ordering income or rental pay- 
ments to the mortgagees are, of course, included, in order to bring 





* As to whether a jury trial would be constitutional under such circumstances, 
see Section 2 of Article 7 of the Wisconsin Constitution, and compare Callanan 
v. Judd, 23 Wis. 343 (1868) with Bently v. Davidson, 74 Wis. 420, 43 N. W. 
139 (1889). 

A grave practical difficulty lying in the way of the practical operation of 
such a plan is that in Milwaukee county procedure would be delayed until 
almost the end of the moratorium period, for the Milwaukee county circuit court 
is some two years behind on its jury calendar. See Garrison et. al., Congestion in 
the Milwaukee Circuit Court (1934) 9 Wis. L. Rev. 325. 

* For accounts of the bitter fight in attempting to force this bill through the 
Senate, see Wisconsin State Journal, March 13, 1935, at 2; March 21, 1935, at 
1 and 8. 

*” Meanwhile an outbreak of foreclosure sale violence reminiscent of early 
1933 occurred at Neillsville when a sale of the farm of Charles Goldamer, Abbotts- 
ford, vice-president of the Wisconsin Farm Holiday Association, was attempted. 
Wisconsin State Journal, March 31, 1935, at 1. 

™ Wisconsin Laws 1935, c. 319. Wis. Stat. (1935) §§278.105, 281.25 (3), 281.26, 
281.20 to 281.21. 

* In Milwaukee county there may be more than one such board, if the county 
board so determines. 
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the law within the constitutional requirements of the Blaisdell case. 
The terms of the extended period of redemption may be modified or 
terminated within the court’s discretion, on application of either party. 

As in the old law, the new one again makes the procedure per- 
mitted by Suring State Bank v. Giese mandatory upon the courts. 

Another emergency Act passed by the 1935 legislature’* provides 
that no holder of an evidence of indebtedness secured by a mortgage 
may sue on the debt where no action of foreclosure has been com- 
menced unless, upon a hearing in which all parties may appear, the 
court does not forbid such a suit. The court may not under any 
circumstances forbid the entrance of a judgment under such cir- 
cumstances for a period of more than a year at a time, nor beyond 
March 1, 1937. 

This Act thus has carefully avoided all of the features of the 
old Section 269.58 which the Hanauer case found objectionable, and, 
it is submitted, is constitutional. 


In Banking Commission of Wisconsin v. Wutschel,* the supreme 
court interpreted the 1933 moratorium law to require the discharge 


by the mortgagor of either all the taxes or all the interest as a 
minimum condition precedent to the granting of an extension. Such 
an interpretation, the court said, would be necessary to protect the 
interest of the mortgagee sufficiently to make the law reasonable and 
constitutional under the decision of the United States Supreme Court 
in the Blaisdell case. The 1935 moratorium law has no provision 
requiring such payment or payments of interest or taxes before 
relief can be granted in farm or home mortgage foreclosures.*5 
However, the law does state that the mortgagor may apply for an 
order determining the value of the property, etc., “and directing and 
requiring such mortgagor, owner, or judgment debtor, to pay all or 
a reasonable part of such income or rental value, in or toward the 
payment of taxes.”86 Unless these words can be construed to re- 
quire the payment of all the unpaid interest or taxes, the constitution- 
ality of the law is doubtful, in accordance with the ruling in Bank- 
ing Commission of Wisconsin v. Wutschel. 





* Wisconsin Laws 1935, c. 506; Wis. Stat. (1935) §269.58. 

™ 263 N. W. 182 (Wis. 1935). 

* Wis. Stat. (1935) §281.22(2), enacted in 1935, does provide for payment of 
taxes by the mortgagor before moratorium relief can be granted, but farms and 
homes are specifically exempted from such requirement. 

“ Wis. Stat. (1933) §281.209. 
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IV. THe FraAzier-LEMKE Act! 


As we have seen, although state legislatures, according to the 
Blaisdell case, may under certain conditions postpone the day of 
recokoning on mortgage indebtedness, the power to reduce debts is 
entirely in the hands of Congress under the Constitution of the 
United States.? Believing that the sort of relief the states could 
offer was not sufficient to aid the farmer to recover from his long 
years of depression, Senator Frazier and Representative Lemke, 
both of North Dakota, conceived of an idea to use the bankruptcy 
power to enable the farmer to accomplish an actual scaling down of 
his obligations and still remain on his farm. This plan eventually 
took form as the first Frazier-Lemke Act.’ 

The first Frazier-Lemke Act* was presented to Congress in 1934 
as an amendment to Section 755 of the Bankruptcy Act. The bill was 





*The writer is indebted to Miles C. Riley, Esq., Referee in Bankruptcy, 
Western District of Wisconsin, for furnishing considerable of the material used 
in writing this chapter. 

*U. S. Const. Art. I, §8: “The Congress shall have power. . . . (4) To estab- 
lish an uniform rule of Naturalization, and uniform Laws on the subject of 
Bankruptcies throughout the United States.” 

*Since 1930 Senator Frazier and Representative Lemke have been advocat- 
ing a measure which would require the government to issue $3,000,000,000 
in fiat money for the purpose of buying up farm mortgages. According to this 
plan, after the government had obtained the mortgages, the mortgagors would 
pay the government 1% per cent interest per annum and the same annual per- 
centage on the principal. This was the original Frazier-Lemke Bill. This bill is 
by no means dead, and there is every indication that a determined drive will be 
made to secure its passage by the 1936 session of Congress. N. Y. Times, June 2, 
1935, §4, at 2. 

*48 Stat. 1289, 11 U. S. C. A. §203(s) (1934), being §75-s of the Bank- 
ruptcy Act. 

*Section 75, providing for “agricultural compositions and extensions” was 
passed as one of the amendments to the Bankruptcy Act of March 3, 1933. Sec- 
tion 75 was a hastily concocted statute forced into the 1935 measure as the 
price of the passage of the railroad bankruptcy section. Hanna, Agriculture and the 
Bankruptcy Act (1934) 19 Minn. L. Rev. 1, 5. 

Writing in 1933, Dean Lloyd K. Garrison predicted that “. . . section 75 
. . . will probably be little used.” Garrison, The New Bankruptcy Amendments: 
Some Problems of Construction (1933) 8 Wis. L. Rev. 291, 319. This prediction 
proved to be true. Due to the fact that it was drafted to make the farmer’s 
access to bankruptcy simple and inexpensive, its operation depended upon the 
appointment in each county of a conciliation commissioner who had to work for 
next to nothing. Before any benefits of the section could be claimed, fifteen farm- 
ers had to join in alleging insolvency or inability to pay their debts and petition 
for the appointment of a conciliation commissioner. Under neither Section 75 
nor Section 74, which was enacted at the same time, could secured creditors’ claims 
be reduced without the consent of creditors holding the majority in amount of 
such secured debts. In the case of the farmer, a single mortgage usually repre- 
sented a majority in amount, and so the mortgagee on such instrument had a 
veto power over all proposals. Hanna, supra, 5-6. A recent commentator sent a 
circular questionnaire to all the referees in bankruptcy in the United States. He 
found a “unanimity of opinion adverse to the practicability of this section,” and 
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not sponsored by the Administration, and would have died in com- 
mittee but for the fact that its management was taken over by the 
late Senator Long of Louisiana, who, by able parliamentary tactics 
forced its consideration by the Senate, and secured its passage by 
threatening a filibuster. For several days the bill lay unsigned on 
the desk of the President, but he finally approved it, sending with 
his signature a message intended to allay the fears of those who 
considered it a dangerous and radical measure.” 

As a condition precedent to obtaining the benefits of the first 
Frazier-Lemke Act, a farmer was required to attempt to obtain an 
extension or composition under the preceding sections of Section 75 
of the Bankruptcy Act. Then, if he failed to obtain the acceptance 
of the creditors holding the majority of his secured debts, he might 
amend his petition and ask to be declared a bankrupt. After he was 
so declared, appraisers were to be appointed to appraise his property 
“at the then fair and reasonable value, not necessarily the market 
value at the time of the appraisal.” Two alternatives were offered by 
the act as follows: 


(1) If the mortgagee so consented, the debtor might purchase the 
property at its appraised value, acquiring title thereto as well as 
immediate possession, by agreeing to make payments as follows: 214 
per cent within two years; 2%4 per cent more within three years, 5 
per cent more within five years; five per cent more within five years; 
and the balance of 85 per cent within six years. Annual interest of 
one per cent was to be paid on all unpaid balances. 


(2) If the mortgagee refused his consent to the immediate pur- 
chase on the above basis, the bankruptcy court was required to stay 
all proceedings for a period of five years, during which five years the 





that “the slight extent to which it has been used indicates that it apparently does 
not furnish a relief adapted to the needs of the persons it seeks to help.” Note 
(1934) 43 Yale L. J. 1285, 1288. 

The 1933 amendment was bitterly criticized by both Wisconsin Senators 
when it was up for consideration in the United States Senate. Senator Robert M. 
LaFollette, Jr., assailed it on the ground that it had been too hastily thrown 
together to amount to much. 75 Cong. Rec. 4885 (1933). The late Senator John J. 
Blaine denounced Section 75 as “a perpetuation of a joke on the farmer,” “a 
futile gesture,” and “another bone.” 75 Cong. Rec. 4885 (1933). 

*Senator Long was most emphatic in his assertions that there was no doubt 
as to the constitutionality of the bill. See, for example, his statement at 78 Cong. 
Rec. 10185 (1934). On the other hand, Senator Lonergan of Connecticut de- 
clared, “I am satisfied as a lawyer that there is not any court in the land that 
would uphold this bill if it should be enacted as law.” Hanna, supra note 5, 8. 

For an able comment on the constitutionality of the Frazier-Lemke Act 
written prior to the Supreme Court decision, see (1935) 10 Wis. L. Rev. 296. 
™N. Y. Times, June 30, 1934, at 1. 
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debtor was to retain possession of all or any part of his property, un- 
der control of the court, provided that he paid a reasonable rental 
annually for that part of the property in his possession. The first 
rental payment had to be made within six months of the date of the 
order staying proceedings. Such rental was to be distributed among 
the secured and unsecured creditors as their interests might appear. 
At the end of the five year period the debtor might pay into court the 
appraised price of the property of which he retained possession and 
apply for a discharge, and the court was required to turn over full 
possession and clear title to the debtor. However, a lienholder might 
ask for a reappraisal, and, if he choose, take that as the sale price. 

The first Frazier-Lemke Act was necessarily of limited scope and 
duration. Its provisions applied only to debts existing at the time the 
Act became effective (June 18, 1934), and the authority to file peti- 
tions under Section 75 of the Bankruptcy Act expires on March 3, 
1938. 

In Louisville Joint Stock Land Bank v. Radford® the United 
States Supreme Court declared the first Frazier-Lemke Act uncon- 
stitutional. It is not desirable to enter into a discussion of that 
opinion here.® Suffice it to say that the Court stated that the bank- 
ruptcy power of Congress was subject to the Fifth Amendment, and 
that this legislation had gravely violated the tenets of due process 
of law. The mortgage in the case before the court was given on lands 
in Kentucky. The Court stated that the law, contrary to due process, 
had taken from the mortgagee the following property rights recog- 
nized by the law of Kentucky : 


1. The right to retain the lien until the indebtedness thereby se- 
cured is paid. 


2. The right to realize upon the security by a judicial public sale. 


3. The right to determine when such sale shall be held, subject 
only to the discretion of the court. 





*295 U. S. 555, 55 Sup. Ct. 854 (1935). The unanimity of the Court on 
this vital opinion is of great significance, as is the fact that its decisive language 
was penned by Mr. Justice Brandeis, well-known as one of the so-called “liberal” 
group of the Supreme Court. Gone now is the hope that programs, such as that 
embodied in the first Frazier-Lemke Act, may hope to win a whitewash by 
packing the Court with a few more liberal Justices. The spectacle of liberals 
and conservatives united was the most convincing evidence that the Constitution 
itself, and not the will of five obstinate old men who happened to be in the 
majority, had condemned the use of the bankruptcy power for this sort of relief. 
‘ °A recent discussion of the decision may be found in (1935) 10 St. Johns L. 

ev. 111. 
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4. The right to protect its interests in the property by bidding 
at such sale whenever held, and thus to assure having the mortgaged 
property devoted primarily to the satisfaction of the debt, either 
through receipt of the proceeds of a fair competitive sale or by 
taking the property itself. 


5. The right to control meanwhile the property during the pe- 
riod of default, subject only to the discretion of the court, and to 
have the rents and profits collected by a receiver for the satisfaction 
of the debt.?° 

Within three months after the Radford decision,!! Congress had 
passed a new law, this Act also being sponsored by Senator Frazier 
and Representative Lemke. As in the case of the first Frazier-Lemke 
Act, the second one makes an attempt and failure to obtain an ex- 
tension or composition under Section 75 of the Bankruptcy Act a con- 
dition precedent to relief under it. Then the farmer may amend his 
petition and ask to be adjudged a bankrupt. The property is to be 
appraised at its “then fair and reasonable market value.” All pro- 
ceedings are then to be stayed for a period of three years. Possession 
of the property is to remain in the bankrupt, subject to the control 
of the court and to the existing mortgages, on the payment into court 
of a semi-annual rental, based on community market value. The court 
may require payment on principal if circumstances so warrant. At the 
end of the three year period or before, as he chooses, the bankrupt 
may obtain clear title to the property by payment of the appraised 
value. However, this right is subject to the demand of the mortgagee 
that a reappraisal of the property may be had. Another qualification 
is the power of the court, on demand of the mortgagee to order the 
property sold at public auction. The Act applies to both present and 
future indebtedness.12 

The second Frazier-Lemke Act was obviously drawn with con- 
siderable care so that it might be upheld under the Radford decision. 
It appears to fail of this objective in several particulars.1% 





“Mr. Justice Brandeis offers, as strong evidence that the taking of these 
rights from the mortgagee effects a substantial impairment of the security, the fact 
that the bill was amended in Congress se as to apply only to existing debts be- 
cause of the fear that if it were made applicable to future mortgages, it would 
destroy the farmers’ future mortgage credit. 

“The opinion in the Radford case was handed down on May 27, 1935. The 
new Frazier-Lemke bill passed the Senate, after agreement with House amend- 
ments, on August 23. It was signed by the President on August 28. Like its 
predecessor, the new Act becomes §75-s of the Bankruptcy Act. 

™ Compare with supra note 10. 

* But see the Editorial Note written by Wm. F. Lemke, Jr. in (1935) 4 Geo. 
Wash. L. Rev. 105, in which it is contended that the law is constitutional. 
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The Act can be reasonably said to accord the mortgagee the first, 
second, and fourth of the property rights which Mr. Justice Brandeis 
listed in the Radford case as being impaired by the first Frazier- 
Lemke Act. However, rights three and five are still threatened as 
before. These are the rights to determine when a sale shall be held, 
and to control the property pending a sale, subject only to the dis- 
cretion of the court, and to have the rents and profits collected by 
a receiver for the satisfaction of the debt. The mortgagee may have 
a sale, but not until the end of the three year period, which does not 
give him control over the time when it shall be held. It is true that 
the Act requires the bankrupt to pay rental, but the first payment is 
not required to be made for a year after the date of the order stay- 
ing proceedings. In most foreclosure cases there has been two or 
three years default before foreclosure is begun. The Act then pro- 
poses to add another year, with nothing for the creditor but the un- 
secured promise of the debtor to pay at the end of the year. 

The most important case to date!* on the second Frazier-Lemke 
Act, so far as Wisconsin is concerned, is the decision of the Circuit 
Court of Appeals for the Seventh Circuit in LaFayette Ins. Co. v. 
Lowman.'5 The court, without relying upon or citing the precedent 
of the Radford case, based its decision on the ground of unwarranted 
interference by the federal courts with property rights established by 
state law. The second Frazier-Lemke Act attempts to extend all 
judicial proceedings for three years, whereas, in the case before the 
court, the law of Indiana terminated the redemption period one year 
after foreclosure and sale. At that time, the purchaser’s title became 
absolute, and yet the federal Act seeks to give another the land for an 
additional time. Congress has no power, by the Bankruptcy Act or 
otherwise, to alter a state regulation of property rights such as this, 
said the court. 

Apparently the second Frazier-Lemke Act is not available for use 
in Wisconsin because of this decision. Clearly any three year stay 
granted now or in the future would expire after April 1, 1938, the 
date to which the maximum extension of the one-year redemption pe- 





The federal courts have handed down several decisions on the new Frazier- 
Lemke Act. Among them are In re Slaughter, 12 Am. Bank. Rev. 106 (N. D. Tex. 
1935); In re Williams, C. C. H., Bankruptcy Service, §3705 (M. D. Tenn. 1935) 
upholding the validity of the Act; and In re Young, 12 Am. Bank. Rev. 108 
(S. D. Ill. 1935) ; In re Sherman, C. C. H., Bankruptcy Service, §3692 (W. D. Va. 
1935); LaFayette Ins. Co. v. Lowman, C. C. H., Bankruptcy Service, §3680 
(C. C. A. 7th, 1935), declaring it unconstitutional. 

“December 18, 1935. 

” Supra note 13. 
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riod may be made under our moratorium law, and our federal dis- 
trict courts must apply the rules set down by the circuit court of 
appeals of the circuit in which their districts are situated. 

There seems to be little salvage in the wreckage of the first 
Frazier- Lemke Act left by the Radford decision. It may be that 
Congress, thwarted in its attempt to aid the farmer by means of the 
bankruptcy power, will turn to other and perhaps more drastic meth- 
ods of relief.1® 


V. CONCLUSION 


Some future writer, with figures and facts from the archives of 
time at his disposal, will be able to make worthwhile conclusions and 
criticisms regarding the operation of the emergency moratoria legis- 
lation enacted in 1933 and succeeding years. To attempt such a task 
in the early half of the year 1936 may seem to be the height of futility, 
and perhaps such it is. Nevertheless, the liberty is here taken of 
making such observations as have come to mind during the compila- 
tion of the foregoing material. 

Although it is too early to ascertain accurately how much bene- 
fit distressed mortgagors will eventually derive from being allowed 
to retain their property longer than would otherwise be possible, no 
doubt considerable hardship has been alleviated during the course of 
the past three years. It is probably true that the possibility of a 
moratorium being imposed has influenced many a creditor to make 
refinancing arrangements with his mortgagor, or else to permit one of 





In Mr. Justice Brandeis’ opinion in the Radford case, he concludes by 
suggesting that the only legitimate way of taking the mortgagee’s property for 
the benefit of the mortgagor is by the use of eminent domain. In these words 
undoubtedly lies a world of stimulus to a movement which would buy up and 
refinance farm mortages, not by means of taxation as Mr. Justice Brandeis sug- 
gests, but by means of an issue of inflated currency. 

Prof. Hanna believes that bankruptcy legislation is the most effective way 
to ward off inflation, and that when bankruptcy fails, inflationists gain ground. 
He says, “If American history teaches anything, it is that during a national de- 
pression the proper use of the device of bankruptcy becomes an item of major 
political policy. This is particularly true because American history also teaches 
that during a depression the integrity of the currency can be maintained only by 
prompt and courageous action to prevent demagogues from mobilizing debtors as 
a class for the support of plausible but dishonest and dangerous inflationary 
schemes. Bankruptcy is a direct contrast to inflation.” 

See U. S. v. Certain Lands in the City of Louisville, 78 F. (2d) 684 (C. C. A. 
6th, 1935) and (1935) 11 Wis. L. Rev. 113, with respect to the exercise of the 
power of eminent domain for purposes of slum clearance. 
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the various federal agencies to enter into the negotiations and take 
over the mortgage. 

Some creditors urge that it is unwise to continue this sort of legis- 
lation, contending that it will destroy the confidence of lenders in real 
estate mortgages, and thus cut off all sources of farm and home 
credit. It is doubtful whether this confidence has been seriously 
shaken by the present moratoria legislation, however. It is true that 
for a time it was almost impossible to obtain credit from private 
sources on the security of real estate, but that condition dated from 
the beginning of the business depression and not from the date of 
the imposition of mortgage moratoria legislation. While farming 
was a losing proposition, it was logical that farm land would be of 
little value as security for loans, whether there was a moratorium or 
not. Another indication that moratoria have shaken the faith of 





*It is regretted that time and space do not permit the inclusion of a survey 
of the activities of the federal government in taking over and refinancing farm 
and home mortgages. For excellent material on the Home Owners’ Loan Act 
see Brandeis, The Home Owners’ Loan Act of 1933 and the New York 1933 
Mortgage Moratorium Law (1934) 11 N. Y. U. L. Q. R. 591. 

* That such was the tendency of an English moratorium appears from the 
following comment: “At the commencement of the War in 1914, under the Rent 
and Mortgage Restriction Acts, a moratorium was declared in England of 
mortgages of house property and this is not yet completely removed, so that in 
cases of mortgages of small house property entered into prior to 1914 it is still 
impossible to call them in. This, combined with some other causes, entirely 
stopped some private lenders from entertaining mortgages of real estate.” Turner, 
Ar English View of Mortgage Deficiency Judgments (1935) 21 Va. L. Rev. 601, 602. 

Prior to the enactment of the new Wisconsin moratorium a letter from a build- 
ing and loan association official said, “If the legislature attempts further mora- 
torium legislation the number of foreclosures begun will drastically increase and 
the number of mortgages made will drop to approximately zero. The mortgage 
foreclosure moratorium set up by Governor Schmedeman was so far as building 
and loan associations are concerned absolutely unjust, unfair, and un-American.” 

On the other hand, a Wisconsin farmer correspondent says, “As to my idea 
if moratoriums will work toward an impairment of farm credit, I think not; as 
soon as farm income increases so farmers can pay interest, money will be available 
from other than Land Bank and government sources, in fact I know now of two 
of my neighbors that where they wanted to get a loan, the present holder cut 
his rate of interest to 414% and kept the mortgage, and where the banks won’t pay 
over 214% on time certificates there will be plenty money for the farmers when this 
whole thing gets cleared up.” 

From observation the writer believes that in rural Wisconsin communities 
investors are at present beginning to go back into the field of farm mortgages 
for the employment of their capital, largely because of the current low interest 
rates paid by banks. 

*The fact that farm loans are regarded as a dubious risk is due to the 
general depreciation of agriculture, rather than to relief legislation. This is 
brought out by the following quotation from an article written early in 1933, 
referring to a period prior to the enactment of mortgage moratoria legislation: 
“Liquidation of farm assets has become so difficult and disorganized that a great 
deal of capital has been frozen. Farm obligations have been successfully evaded 
on a wholesale scale. and fear for the future has been intensified. Banks. invest- 
ment houses, and insurance companies record farm paper as dubious assets while 
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creditors would be for creditors to start as many foreclosure actions 
as possible so that they might be prepared to seize the mortgaged 
property as soon as the ban was lifted. This has not been done.* 

However, in framing mortgage moratoria legislation great care 
must be taken not to cut off sources of credit, or the future harm 
to borrowers will be as great as the benefits to debtors at the present 
time. Furthermore, the legislation must be kept within the bounds 
of “reasonableness” or it will fail to pass Supreme Court tests set 
down in the Blaisdell case. 

As a matter of policy and fairness, as well as of expediency in 
making a statute constitutional, a moratorium law should be so 
worded as to allow an exercise of discretion that will insure each case 
of being treated on its own merits. The law should be kept as far 
from being a blanket extension as possible. Not every debtor de- 
serves or needs a stay. While there are many deserving landowners 
who are in danger of losing their property through debts made un- 
bearable by causes over which they had no control, there are others 
who do not merit relief, such as the land speculator, the solvent 
opportunist who refuses to meet his obligations because he sees in the 
moratorium the chance to benefit himself at another’s expense, the 
debtor who refuses to attempt to obtain government refinancing, the 
debtor whose equity in the property is so small and his future pros- 
pects so dark that no extension could help him, and the judgment- 
proof debtor who would use the extended period to squeeze all he 
can out of the property before taking his departure. As the reason 
for the law lies in the emergency, it is no more than consistent to 
say that it shall not be used to benefit other debtors than those whose 
defaults are due to the emergency. 

For these reasons the Wisconsin mortorium laws, together with 
the laws of various other states, have provided for judicial discretion 
in their application. In spite of the fact that discretionary orders of 
lower courts are reversible in Wisconsin for abuse of such discretion, 
complaints have been made by farm groups throughout the state and 
on the floor of the legislature that the judges in some sections of the 
state have arbitrarily discriminated against mortgagors, and have 
declined to grant extensions except upon such onerous terms as sub- 





the reverberations of their depreciation have involved the financial integrity of 
the nation’s credit facilities.’ Jennings and Sullivan, Planning for Agriculture 
(1933) 42 Yale L. J. 878, 881. 

*The number of foreclosures throughout the country in the last two years 
has been relatively small; in fact it has been less per year than in 1927, which is 
regarded as a normal year. N. Y. Times, June 2, 1935, at 2. 
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stantially to nullify the purpose of the law.5 Why judges should be 
prejudiced in favor of mortgagees, who are often insurance com- 
panies and banks outside their circuits, and against constituent mort- 
gagors has not been explained. 

There is no doubt, however, that the individual treatment under a 
statute providing for broad discretion on the part of the trial judges 
imposes a heavy burden upon them if they are to execute their duties 
faithfully and well, and at the same time carry on the normal business 
before their courts. To relieve them of an unduly heavy burden, as 
well as to rectify any such failure to be fully advised of the difficul- 
ties confronting mortgage debtors as has been charged, it is here 
suggested that local committees, functioning as fact finding bodies 
and in an advisory capacity to the courts, would be of considerable 
value. These committees could be appointed by either the judge, the 
county board, or the governor, but each committee should be com- 
posed of residents of the county which it serves so that there can be 
no claim that the committee is not familiar with the situation at 
hand. It would seem that such committees could perform exceedingly 
valuable investigational and advisory functions and enable the judges 
to give each case the individual treatment which they cannot apply 
under the present situation. 

The county mediation boards set up in the 1933 and 1935 Wis- 
consin moratorium laws have played a valuable part in solving our 
mortgage problem. They have been of some benefit in effecting con- 
ciliations, and there is no reason why they should not continue to be 
as beneficial regarding mortgages which will come due in the next 
two or three years, or mortgages on which debtors will be forced 
to default as their assets become exhausted. The encouragement of 
conciliation is a worthy cause. It needs to be more fully recognized 
that, in the case of farmers particularly, their property cannot long 
maintain a valuation in excess of its earning capacity. Furthermore, 
the valuation of farm property will be higher if farmers generally are 
not required to pay too large a proportion of their income to meet 
interest payments, and thereby are permitted to become normal pur- 
chasers of goods and services, which is essential to national rehabilita- 
tion.® 





°See supra Chapter III. 

*For a detailed report of the excellent work of the Federal Farm Credit Ad- 
ministration in securing farm debt conciliations, along with the rest of its work, see 
Case, Report of Farm-Debt Concilation, October 4, 1933 to September 10, 1934 
(1934). 
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The weakness of mediation boards in not being able to enforce 
their findings is well recognized. However, there is no way to give 
the states power to scale down debts under the Constitution of the 
United States. Such being the situation, we must make the best of it, 
and let the mediation boards do what they can on a voluntary basis. 
Perhaps it is well to make mediation a condition precedent to starting 
or continuing a foreclosure action during the emergency as is pro- 
vided in the present Wisconsin laws. This may bring about concilia- 
tion of some cases which would not otherwise come before the boards. 
On the other hand, it will be of little value if parties stubbornly sit 
through the mediation proceedings, refusing to listen to talk of com- 
promise, and regarding the whole procedure as a mere technicality 
to be gone through before getting down to business in court. 

Mortgage moratoria legislation only continues debts, and is en- 
tirely based on the hope that in the near future the debtors will be 
able to clear their obligations. There are indications that conditions 
are improving. There has been no startling increase in the amount 
of urban employment, but in the country the farmer is beginning to 
receive higher prices for his products. Yet it seems very unlikely 
that an upswing, if it is now in progress, will rise to such levels 
that the huge burden of mortgage debt can be met on the same terms 
under which it was contracted. Unless some plan for funding and 
paying off these debts is formulated, the debtors will receive a terrific 
jolt when the moratoria come to an end. 

If this sort of thing is allowed to happen there will be a great 
deal of sentiment favoring measures to scale down the principal in- 
debtedness. Creditor deflation as attempted by the old Frazier- 
Lemke Act having failed, and the new Frazier-Lemke Act being 
almost certainly unconstitutional, monetary inflation, with all its 
recognized evils, will be the next weapon for those who would dimin- 
ish debts. 

To thwart such a program, which would be far more destructive 
to the interests of creditors than any moratorium could be, it is here 
suggested that creditors would do well to propose that legislation be 
enacted allowing a court to grant a mortgagor the right to pay off his 
past due mortgage by instalments when the moratorium is over, rather 
than resuming foreclosure proceedings unless full payment is made. 
Compensation proportionate to the amount of the unpaid principal 
could be allowed the mortgagee for the use of the land. There is a 
threat of a new kind of crisis caused by these past due payments be- 
ing thrown on the mortgagor’s shoulders all at once. This situation 
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could well be the basis for valid emergency legislation permitting the 
discharge of the obligation by instalments. With the return of a de- 
gree of prosperity a mortgagor might well be able to meet instalment 
payments, whereas the discharge of the entire principal obligation at 
one time would be an impossibility. Unless we work out of this situ- 
ation gradually, we will find that the threatening conditions which we 
thought were avoided in 1933 by the prompt enactment of moratoria 
were merely postponed to a later day. 

It is true that this program for the future will cause some hard- 
ship for the mortgagee. But it is far better than if he were able to 
collect his debt in full—paid promptly in fiat money. 

The practice of allowing the mortgagee to bid in the property at 
an absurdly low price and then proceeding to obtain a large deficiency 
judgment against the mortgagor, in some cases thus giving him what 
amounts to double payment for his debt, is an evil which should be 
promptly remedied. Legislation completely abolishing deficiency judg- 
ments on mortgages which have previously been executed is almost 
certainly unconstitutional.? The relief offered by courts of equity is 
a great stride forward, and yet it is of little benefit if a mortgagee 
refuses to bid in the property at the price fixed by the court, and al- 
lows one resale after another to be ordered ad infinitum.8 

The following system, however, seems to present an adequate 
and valid remedy for the evils of the unduly large deficiency judg- 
ment.® It is not necessary to have the foreclosure sale fall at the end 
of the mortgage redemption period, as it does in Wisconsin.1° In 
many states, as in Minnesota’! and North Dakota,!? sale immediately 
follows the foreclosure judgment, and is followed by the year of re- 
demption. Redemption is from the sale, not from the mortgage. 
Such a system forces the mortgagee to bid substantially what the 
land is worth, and what he would be willing to sell it for. Other- 
wise he may lose it by redemption any time within the year. Where 
such a system prevails there are very few bids of less than the 
amount due on the mortgage, and very few deficiency judgments. 
As the mortgagee is getting all he is fairly entitled to get under this 
system, states with a procedure such as Wisconsin has could adopt it 





"See, for example, Adams v. Spillyards, 187 Ark. 641, 61 S. W. (2d) 686 
(1933). 

‘See supra Chapter II. 

* This system is set forth in Bunn, The Impairment of Contracts: Mortgage 
and Insurance Moratoria (1933) 1 U. of Chi. L. Rev. 249, 261-262. 
* Wis. Stat. (1933) §278.10. 
* Minn. Stat. (Mason, 1927) §9643. 
*N. D. Comp. Laws Ann. (1913) §8115. 
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without constitutional difficulties, as it is a change in remedy not 
impairing substantive rights. This system should be adopted as per- 
manent legislation, and not merely as an emergency plan.* 

As for mortgage relief from the federal government, we have 
seen that the new Frazier-Lemke Act is probably unconstitutional. In 
fact, it is difficult to see how any legislation bearing much of a re- 
semblance to the old Frazier-Lemke Act can be upheld. Perhaps a 
scaling down of mortgages by means of an immediate sale to the 
debtor and a distribution of proceeds among creditors might be up- 
held. But that would be of little use to a bankrupt farmer, for he 
would be financially unable to bid in his land at the present time, 
however low the figure, even if the Supreme Court should hold 
such a procedure a valid exercise of the bankruptcy power. Until 
something altogether different is tried it seems that the farmer will 
have to be satisfied that the only benefits he can get under Section 75 
are from those sections not stricken out by the Radford decision. 
As has been noted in the preceding chapter, those benefits are few 
indeed. 

Unfortunately mortgage adjustment legislation such as has been 
discussed herein presents but a temporary expedient for relieving the 
country of a bad situation. Constructive thought should be given to 
the promotion of a permanent program to prevent the occurrence of 
such a situation again. A policy of deliberately obstructing and re- 
stricting the amount of credit in boom times would be criticized as 
depriving us of the creative effectiveness of credit. Perhaps it would. 
Yet there is always a day of reckoning, and seldom do we get some- 
thing for nothing. Because money was easy to get, the farmers 
launched themselves on a program which brought overproduction, the 
fall of prices, and consequent ruin upon them. Because money was 





“Tt is interesting to note that in England a mortgagee cannot bid in the 
property at a foreclosure sale. The English method is described as follows by 
R. W. Turner: 

“The sale need not be by auction but must be bona fide to a stranger and at a 
reasonable price. The mortgagee may not become a purchaser, nor may his 
solicitor or agent or the secretary of a mortgagee building society. At an auction 
sale he may fix a reserve price. A subsequent mortgagee may buy from a first 
mortgagee and vice versa. The mortgagor may bid but his bid need not be ac- 
cepted. . . . Action on the covenant is permitted after sale, whether in or out 
of Court. It is usually the only legal procedure necessary for a deficiency judg- 
ment to be obtained. A sale is always an out and out sale... .” 

The writer explains that in England there has been no difficulty under this 
system in stopping collusion by the mortgagee with a nominee, because a collusive 
sale may sometimes be a criminal offense. Further: “As the lender cannot acquire 
the property himself by sale and as he generally has little to hope for outside his 
security, he will take care he gets good value for the property. .. .” Turner, 
supra note 2. 
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easy to get, urban dwellers with small incomes were persuaded to buy 
homes which they could not afford, and hardship has resulted. The 
granting of almost unlimited credit has been the source of many 
of our present-day evils. If and when a day of plentiful money 
comes again, a regulation of loans is inevitable if we are to avoid 
another period of crisis. In this connection, it may well be added that 
the asserted fact that mortgage mortoria will tend to hamper the ob- 
taining of credit in the future may not be without some elements 
of virtue. 

As for remedying the conditions of the American farmer so that 
he will not again be allowed to work himself into a long era of de- 
pression, Secretary Wallace says, “The more I study our trouble the 
more I am convinced that it calls for more than emergency action 
and patchwork on top of patchwork. It is imperative that we get 
down to fundamentals at the earliest possible moment, that we have 
a plan in line with our world position and with the genius of our 
people, and that we stick to that plan through thick and thin, no 
matter how great the pressure of opportunists.”!4 

How we will work our way out of the present situation is a ques- 
tion which time alone will answer. In the prospect that out of the 
trials of the past few years has come to us a wisdom that will aid us in 
preventing their occurrence again lies the hope for the future well- 
being of the Republic. 





“ Wallace, America Must Choose (1934) 9-10. 
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COMMENTS 


CONSTITUTIONAL LAW—TAXING PowER—SPENDING POWER OF 
Concress.—As a result of the New Deal legislation many old consti- 
tutional questions have again come to the fore, causing the decisions 
and views of the founders to be re-examined. Among these problems, 
those of the scope and purposes of federal taxation and of the spend- 
ing power of Congress are suggested by a recent decision concerning 
the Agricultural Adjustment Act.’ In view of the far-reaching effects 
of a possible square holding on the latter point, it is timely to review 
the authorities on these questions. 

The United States filed a claim with the receivers of the Hoosac 
Mills Corporation, a Massachusetts corporation, for processing and 
floor taxes on cotton, levied under Sections 9 and 16 of the Agricul- 
tural Adjustment Act. The lower court held for the plaintiff* and, 
on appeal, three grounds of error were alleged: (1) that the Act is 
an interference with the states’ control over agricultural production 
in violation of the Tenth Amendment,‘ and that the Act is in excess 
of the power to tax granted by the Constitution ;5 (2) that it is a 
delegation of legislative power; and (3) that it is a direct tax not 
apportioned as provided in Section 8, or, if an excise tax, that it 
is not uniform. Held: for appellant, on the grounds that (1) the 
tax is invalid because not for the purpose of raising revenue, but 
for the purpose of regulation in a field beyond the power of the 
Federal Government, and (2) the Act is unconstitutional because of 
the delegation of a legislative function (taxation) to an administra- 
tive officer. Whether direct or indirect taxation is not necessary to 
the decision and not decided. 

In the light of Panama Refining Co. v. Ryan et al.® and A. L. A. 
Schechter Poultry Corp. v. United States,7 it is submitted that the 
court could not well reach any other decision on the question of dele- 
gation of power, and with that broad question this article will not 





*Wm. M. Butler, et al., Receivers of Hoosac Mills Corp. v. United States, 78 
F. (2d) 1 (C. C. A. Ist, 1935). 

Epitor’s Note: Since this comment was written the decision of the Circuit 
Court of Appeals has been affirmed on certiorari by the United States Supreme 
Court, in United States v. Butler, 56 Sup. Ct. 312 (1936). 

748 Stat. 31 (1933), 7 U. S. C. A. §§601-622 (1934). 

*Franklin Process Co. v. Hoosac Mills Corp., 8 Fed. Supp. 552 (D. Mass. 
1934). 

“U. S. Const. Art. X. “The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.” 

*U. S. Const. Art. I, §8. “The Congress shall have power to lay and collect 
taxes, duties, imposts and excises, to pay the debts and provide for the com- 
mon defence and general welfare of the United States; but all duties, imposts 
and excises shall be uniform throughout the United States.” 

*203 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 223 (1935). 
7205 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 88 (1935). 
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deal. The questions raised by the decision on the first citation of error 
will be considered here. The court said: 


“The issue is not, as the Government contends, whether 
Congress can appropriate funds raised by general taxation 
for any purpose deemed by Congress in furtherance of the 
‘general welfare,’ but whether Congress has any power to 
control or regulate matters left to the states and lay a spe- 
cial tax for that purpose.”§ 


The court looked beyond the declaration of purpose stated in 
Section 9,® and to the fact that taxes are not imposed except when 
the Secretary of Agriculture determines that rental and benefit pay- 
ments are to be made and to the fact that the proceeds are expressly 
appropriated for that purpose,1° and concluded that the tax is not 
for the purpose of raising revenue, but rather for the purpose of 
regulating agricultural production. The questions suggested by this 
part of the decision are: (1) What is the extent of the taxing power? 
(2) Can Congress appropriate money for the purpose of regulating a 
purely intrastate business? This latter question leads to the broader 
problem of the scope of Congress’ power of expenditure. 


I. ExtTENT OF THE TAXING POWER 


The grant of the taxing power is contained in Article I, Section 8 
of the United States Constitution as one of the enumerated powers of 
Congress and is qualified by the provision that direct taxes must be 
apportioned’! according to the population,!? and that excise taxes 
must be uniform ;!% that no duty shall be laid on exports ;!4 that no 
preference shall be given to the ports of one state over another, nor 
shall vessels in the coastwise trade between the states be taxed ;15 
that the states shall not tax imports or exports!® nor lay any duty 
of tonnage.17 Within these constitutional limitations, the taxing 
power of the federal government is unlimited in scope,!* save for 





“Wm. M. Butler, et al., Receivers of Hoosac Mills Corp. v. United States, 
78 F. (2d) 1, 7 (C. C. A. Ist, 1935). 

® Agricultural Adjustment Act, 48 Stat. 31, §9 (a) (1933), 7 U. S. C. A. 
$609 (a) (1934). 

* Ibid; Franklin Process Co. v. Hoosac Mills Corp., 8 Fed. Supp. 552, 559 (D. 
Mass. 1934). 

*U. S. Const. Art. I, §2 (3). 

"Id. Art. I, §9 (4). 

* Id. Art. I, §8. 

“Id. Art. I, §9 (5). 

“Td. Art. I, §9 (6). 

* Id. Art. I, §10 (2). 

“Id. Art. I, §10 (3). 

*2 Cooley, Constitutional Limitations (8th ed. 1927) 986: “The power to 
impose taxes is one so unlimited in force and so searching in extent, that the 
courts scarcely venture to declare that it is subject to any restrictions whatever, 
except such as rest in the discretion of the authority which exercises it. It 
reaches to every trade or occupation; to every object of industry, use or en- 
joyment; to every species of possession; and it imposes a burden which, in case 
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certain implied limitations, whereby the states may not tax govern- 
ment agencies,!® nor, within narrower limits,2° may the federal gov- 
ernment tax state agencies.24_The taxing power of the federal and 
state government is concurrent,” and Congress may select the ob- 
jects of the taxing power, restricted only by the express and implied 
limitations above set forth.2* A tax, by its very nature, must be for 
public and not private purposes,?* for, as the court said in Citizens 
Savings & Loan Assoc. v. Topeka: “To lay with one hand the power 
of the government on the property of the citizen, and with the other 
bestow it upon favored individuals to aid private enterprise, and build 
up private fortunes, is none the less a robbery because it is done 
under the forms of law and is called taxation. This is not legislation. 
It is a decree under legislative forms.” 

There would seem to be no objection to the selection of certain 
agricultural products for taxation, so long as the tax is levied on all 
processers of that product. It is, however, arguable that the taxes 
levied by the Agricultural Adjustment Act are invalid in that they 
are for a private and not a public purpose.25 Whether the financial 
solvency and general wellbeing of the farmer bears sufficient relation 
to the prosperity and welfare of the people as a whole to make the 
improvement of agricultural conditions a public purpose is a matter 
of social and economic philosophy. In Green v. Frazier,2® an act 





of failure to discharge it, may be followed by seizure and sale or confiscation 
of property. No attribute of sovereignty is more pervading, and at no point 
does the power of the government affect more constantly and intimately all 
the relations of life than thru the exactions made under it.” 

* McCulloch v. Maryland, 17 U. S. 415, 4 L. ed. 579 (1819); 2 Cooley, op. 
cit. supra note 18, at 991-995 and notes following. 

*South Carolina v. U. S., 199 U. S. 437, 26 Sup. Ct. 110, 50 L. ed. 261 
(1905). A tax on state sales of liquor was held proper on the ground that ex- 
emption of state agencies extends only to those agencies which are of a strictly 
governmental character, and does not extend to those used by the state in carrying 
on ordinary private business. Ohio v. Helvering, 292 U. S. 360, 54 Sup. Ct. 
725, 78 L. ed. 1307 (1933). 

™ California v. Central P. R. R. Co., 127 U. S. 1, 8 Sup. Ct. 1073, 32 L. ed. 
150 (1887) ; Van Brocklin v. State of Tenn., 117 U. S. 151, 6 Sup. Ct. 670, 29 L. ed. 
851 (1885); 2 Cooley, op. cit. supra note 18, at 995-999 and notes following. 

* Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 747, 44 L. ed. 969 (1900); 
Federalist, Lodge ed. No. 32, 34; 1 Story, Commentaries on the Constitution (5th 
ed. 1891) §§932-948. 

* McCray v. U. S., 195 U. S. 27, 24 Sup. Ct. 769, 49 L. ed. 78 (1904); Kelly 
v. Lewellyn, 274 Fed. 108 (W. D. Pa. 1921). 

™* Citizens Savings & Loan Assoc. v. Topeka, 87 U.S. 655, 22 L. ed. 455 (1874) ; 
Parkersburg v. Brown, 106 U. S. 487, 1 Sup. Ct. 442, 27 L. ed. 238 (1882); St. 
Paul Trust & Savings Bank v. Am. Clearing Co., 291 Fed. 212 (S. D. Fla. 1923); 
Opinion of the Justices, 58 Me. 590 (1871). 

* Cf. Missouri Utilities Co. v. City of California, Mo. et al., 8 Fed. Supp. 
454 (W. D. Mo. 1934); Washington Water Power Co. v. City of Coeur D’Alene, 
Idaho, et al., 9 Fed. Supp. 263 (N. D. Idaho 1934) ; Duke Power Co. v. Greenwood 
County, 10 Fed. Supp. 854 (W. D. S. C. 1935). These cases involve the con- 
stitutionality of the Public Works Administration. The tax provision in the A. A. A. 
was held to be for a “public purpose” in Larabee Flour Mills Co. v. Nee (W. D. 
Mo. Oct. 3. 1935); 3 L. Week 65. 

* 253 U.S. 233, 40 Sup. Ct. 499, 64 L. ed. 878 (1920). 
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of the North Dakota legislature for fostering agriculture under state 
control was resisted by taxpayers as taking of property without 
“due process,” because it was not for a public purpose. The act 
was upheld by the State Supreme Court and that decision was 
affirmed by the United States Supreme Court, which said: “What is 
a public purpose has given rise to no little judicial consideration. 
Courts, as a rule, have attempted no judicial definition of ‘public’ as 
distinguished from a ‘private’ purpose, but have left each case to 
be determined by its own peculiar circumstances. . . . Questions of 
policy are not submitted to judicial determination, and the courts 
have no general authority of supervision over the exercise of dis- 
cretion which under our system is reposed in the people or the legis- 
lative department of government.” The court there decided that 
this was a question of economic policy, upon which it would not pass. 

For what objects may this broad power be used? The general 
purpose of taxation is the raising of revenue. However, it may ac- 
complish other objects, provided that there is present this primary 
purpose which the court found lacking in the principle case. In the 
Child Labor Tax Case,?" the so-called “tax” was held to be a penalty 
and unconstitutional.28 The levy was direct on the employer of the 
prohibited labor, and that it was, in fact, a penalty was apparent on 
the face of the Act.?® It was contended that the court had sustained 
many tax measures, the effect of which was to accomplish purposes 
not directly within Congressional power. The court distinguished 
those cases by pointing out that in them there had been a clear intent 
to tax for revenue purposes, beyond which the court would not in- 
quire as to incidental motives.8° A tax is not invalid because oppres- 
sive or burdensome ;*! nor because its effect is to discourage or reg- 
ulate a business.*? 


™ 259 U. S. 20, 42 Sup. Ct. 449, 66 L. ed. 817 (1922). 

* Hill v. Wallace, 259 U. S. 44, 42 Sup. Ct. 453, 66 L. ed. 822 (1922) ; Lipke v. 
Lederer, 259 U. S. 557, 42 Sup. Ct. 549, 66 L. ed. 1061 (1922); Kesterson et al. 
v. U. S., 76 F. (2d) 913 (C. C. A. 10th, 1935). 

* Child Labor Tax Case, 259 U. S. 20, 42 Sup. Ct. 449, 66 L. ed. 817 (1922): 
“An act of Congress which clearly, on its face, is designed to penalize, and thereby 
to discourage or suppress conduct, the regulation of which is reserved by the Con- 
stitution exclusively to the States, can not be sustained under the federal taxing 
power by calling the penalty a tax.” 

* Veazie Bank v. Fenno, 75 U. S. 533, 19 L. ed. 482 (1869) ; McCray v. U. S., 
195 U. S. 27, 24 Sup. Ct. 769, 49 L. ed. 78 (1903); Flint v. Stone Tracy Co., 
220 U. S. 107, 31 Sup. Ct. 342, 55 L. ed. 389 (1910); U. S. v. Doremus, 249 U. S. 
86, 93, 39 Sup. Ct. 214, 63 L. ed. 493 (1919). “ ... the fact that other motives 
May impel the exercise of federal taxing power does not authorize the courts 
to inquire into that subject. If the legislation enacted has some reasonable rela- 
tion to the exercise of the taxing authority conferred by the Constitution, it 
cannot be invalidated because of the supposed motives which induced it... .” 

™ Veazie Bank v. Fenno, 75 U. S. 533, 19 L. ed. 482 (1869); Flint v. Stone 
Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342, 55 L. ed. 389 (1910); Trusler v. 
Crooks, 300 Fed. 996 (W. D. Mo. 1924); Fox v. Standard Oil Co., 294 U. S. 
87, 55 Sup. Ct. 333 (1935). 

"In re Kollach, 165 U. S. 526, 17 Sup. Ct. 444, 41 L. ed. 813 (1897) (tax on 
oleomargarine) ; Nicol v. Ames, 173 U. S. 509, 19 Sup. Ct. 522, 43 L. ed. 786 
(189¢) (tax on sales at stock exchanges) ; McCray v. U. S., 195 U. S. 27, 24 Sup. 
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It would seem that it is not the tax which is regulatory in the 
Agricultural Adjustment Act, but the expenditure of money, and 
that, therefore, the Government’s statement of the issue is correct.34 
The tax is paid by the processef, not by the producer; the producer 
may, if he likes, refuse the rental payments and raise unlimited 
quantities of the product. The tax itself has no efficacy as a regu- 
latory force; it is the rental or benefit payment which works the 
regulation. Had the tax levied under the Agricultural Adjustment 
Act been placed on the producer of corn, wheat, cotton, and other 
“basic commodities,” in the event that the producer refused to limit 
his output, there would have been an analogy to the child labor 
tax measure. The Act provides for a detailed regulation of the kind 
feared by the court in the Child Labor Tax Case,** but it is difficult 
to see that compliance with this scheme is in any wise enforced by 
payment of the processing tax. Indeed, it is the avowed purpose of 
Congress that such compliance should be purely voluntary.*® 

The Cotton Control Act8* which places a tax on the ginning of 
cotton, is, perhaps, a clearer example of a regulatory measure. 
The tax, under the Cotton Control Act, is levied direct on the pro- 
ducer of lint cotton and can be avoided only on the securing of ex- 
emption certificates, issued on the basis of compliance with the crop 
reduction features of the Agricultural Adjustment Act. The cor- 
relation between payment of the tax and reduction of output, which 
is lacking in the Agricultural Adjustment Act, is, in the Cotton Con- 
trol Act, apparent. The constitutionality of the latter Act has been 
challenged®? and the case is now pending before the United States 
Supreme Court. Another recent measure which imposes a tax di- 
rectly on the producer is the Tobacco Control Act,3* which has 
been held unconstitutional by a lower Federal Court on the ground 





Ct. 769, 49 L. ed. 78 (1903) (tax on artificially colored oleomargarine) ; Billings 
v. U. S., 232 U. S. 261, 34 Sup. Ct. 421, 58 L. ed. 596 (1914) (tax on foreign 
built yachts) ; U. S. v. Doremus, 249 U. S. 86, 39 Sup. Ct. 214, 63 L. ed. 493 (1919) 
(tax on narcotics). 

“Wm. M. Butler, et al., Receivers of Hoosac Mills Corp. v. United States, 78 
F. (2d) 1, 7 (C. C. A. Ast, 1935). 

™259 U. S. 20, 38, 42 Sup. Ct. 449, 451, 66 L. ed. 817 (1922). “Grant the 
validity of this law, and all that Congress would need to do hereafter, in seeking 
to take over to its control any one of the great number of subjects of public 
interest, jurisdiction of which the states have never parted with, and which are 
reserved to them by the Tenth Amendment, would be to enact a detailed measure 
of complete regulation of the subject and enforce it by a so-called tax upon 
departures from it.” 

* Agricultural Adjustment Act, 48 Stat. 31, §8 (1933), 7 U.S. C. A. §608 (1) 
(1934). 

* 48 Stat. 598 (1934), 7 U.S. C. A. 701-726 (1934). 

™ Moor v. Texas N. O. R. Co., 75 F. (2d) 386 (C. C. A. 5th, 1935). 

* 48 Stat. 1275 (1934), 7 U.S. C. A. §§751-766 (1934). Cf., also, Bituminous 
Coal Conservation Act, 49 Stat. ........ , 15 U. S. C. A. §§801-827, Aug. 1935, 
which imposes a tax of 15% on producers of coal with a 90% rebate to those 
joining the code to be drawn up under the terms of the act. 
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that the Act shows on its face a purpose to regulate under the guise 
of taxation.5® 


II. Scope oF THE POWER OF APPROPRIATION 


Power to appropriate money is a necessary concomitant of the 
power to tax. The extent of this power depends upon the interpreta- 
tion of the words, “ . . . to pay the debts and provide for the com- 
mon defence and general welfare of the United States.”4° The 
meaning of this clause was a controversial question at the time of 
the ratification of the Constitution. By the opponents of the Con- 
stitution, it was regarded as a blanket provision which, together with 
the “necessary and proper” clause, would give to Congress unlimited 
power to legislate and thus nullify the enumeration of powers and the 
grant of the residue of power to the states.41 The question, as 
stated by Story, was: Do the words “to lay and collect taxes, duties, 
imposts and excises” constitute one power; “to pay the debts and 
provide for the common defence and general welfare” another? 
Or are the latter words a qualification on the former?#? The view 
of the majority of the statesmen of that period** and of the text 
writers who have considered the question was that the “common 
defence and general welfare” clauses is a limitation on the taxing 
power and not an independent grant of power.‘ Story says that 
the whole section should be read with the words “in order to provide,” 
thus clearly limiting Congress’ power to specific objects. The rea- 
sons for this interpretation given by Story, who is the chief com- 
mentator on the issue, are: (1) That the Constitution contemplated a 
government of limited powers, which would be destroyed by a 
grant of power to legislate generally for the “common defence and 
general welfare.” (2) That the enumeration of powers would thus 
be rendered meaningless, which is contrary to the rules of statutory 
construction. (3) That to construe it as a qualification of the taxing 
power is sensible and grammatically correct in that the phrase stands 
between two other phrases, both dealing with the taxing power.*® 
It is, today, well settled that the clause is not an independent grant 





* Penn v. Glenn, 10 Fed. Supp. 483 (W. D. Ky. 1935). 

“U.S. Const. Art. I, §8. 

“ Corwin, The Spending Power of Congress (1923) 36 Harv. L. Rev. 548. 

an Story, Commentaries on the Constitution (Sth ed. 1891) 907. 

1 Story, op. cit. supra note 42, at 927. Hamilton, Gerry, Ellsworth, Monroe, 
Adams and Marshall are cited as supporters of the literal interpretation of the 
clause. Corwin, supra note 41, at 479, states that all of the early Presidents except 
Madison adopted the literal interpretation. 

“1 Story, op. cit. supra note 42, at 905-930; Pomeroy, Const. Law (10th ed. 
1888) 227-229; 1 Hare, Am. Const. Law (1888) 241; Burdick, Law of the Am. 
cD aaa 181; Tucker, Const. of the U. S. (Henry St. Geo. Tucker ed. 1899) 
“1 Story, op. cit. supra note 42, at 909-911. 
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of power to legislate for the “general welfare” ;4° neither does 
Congress derive any substantive power from those words as used in 
the Preamble to the Constitution.‘” 

Is Congress’ power to appropriate money limited to those objects 
contained in the enumerated powers? Hamilton advocated that the 
broadest possible meaning be given to the words, as did Washington, 
who, in his final message to Congress, suggested a national univer- 
sity, aid to agriculture, and other public works nowhere to be found 
among the enumerated powers.*® Madison was the chief opponent 
of this broad construction. In the Federalist,*® he expressed the 
opinion that the Clause was a limitation on the taxing power, and 
his words have been taken to mean that he then stood for restriction 
of the power of Congress to that “general welfare” which it can 
promote by its other delegated powers. Clearly, by 1817, when he 
vetoed the Bonus Bill, which provided for internal improvements, 
Madison had decided that the spending power was only co-extensive 
with the delegated powers. The chief basis for his contention was 
that the words “common defence and general welfare” were taken 
from the Articles of Confederation, which instrument carefully pro- 
tected the sovereignty of the states.5° However, he admitted that 
after the adoption of the Articles, Congress had exercised unlimited 
power. It has, therefore, been suggested that the use of the phrase- 
ology of the Articles ratified the practice.54 Of the later commenta- 
tors, Tucker is the only one to hold Madison’s views.5? Story strongly 
disapproved of this interpretation. He pointed out that the clause 
is in no way connected with subsequent clauses, and cannot be con- 
sidered merely as a “finger board pointing to other powers.”53 Both 





“ United States v. Boyer, 85 Fed. 425, 432 (W. D. Mo. 1898); Hart Coal 
Corp. et al. v. Sparks, U. S. Atty., et al., 7 Fed. Supp. 16, 27 (W. D. Ky. 1934); 
Missouri Utilities Co. v. City of California, Mo. et al., 8 Fed. Supp. 454 (W. D. 
Mo. 1934) ; Duke Power Co. v. Greenwood County, 10 Fed. Supp. 854 (W. D. S. 
C. 1935). 

“ Jacobson v. Mass., 197 U. S. 11, 25 Sup. Ct. 358, 49 L. ed. 643 (1905). 

“Corwin. supra note 41, 554-556. 

“ Federalist (Lodge ed.) No. 41. 

See, 1 Story, op. cit. supra note 42, at §914-917. 

™See, Corwin, supra note 41, at 553. 

"1 Tucker, op. cit. supra note 44, at 470 et seq. “... the construction 
contended for would give to Congress unlimited power to spend any amount of 
money to carry out a project or scheme clearly and only within the reserved 
powers of the states. . . . Is it legitimate thus indirectly to carry into effect an 
ungranted power—a power which, being ungranted and if not prohibited to the 
States, is reserved to them? . . . The effect then would be, that while Congress 
is denied the particular power, it could effectually execute the power and invade 
the domain of State reservation by expenditure of money; and conditioning the 
expenditure of money upon the substantial concession of power would, thru money, 
virtually absorb the autonomy of the States and consolidate the whole govern- 
mental system into centralism.” 

* 1 Story, op. cit. supra note 42 at §919. Id. at §912-925, for full discussion 
on this question. 
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Story and Tucker traced the history of the clause in the Convention, 
and arrived at exactly opposite conclusions as to its import.®* 

In practice, the doctrine of an unlimited power of appropriation 
has gained ground from the days of the Confederation to the pres- 
ent.55 Though Jefferson and Madison, at the time of writing the 
Virginia and Kentucky Resolutions, were both in favor of the narrow 
view, the Democratic party never followed the doctrine of those 
writings. During Jefferson’s administration, the Louisiana Territory 
was purchased and the Cumberland Road was authorized, though 
both appropriations were for measures not within the enumerated 
powers,°® unless the latter may be brought within the postal power. 
The early nineteenth century was the period of the “internal im- 
provements” strife. Madison opposed federal expenditure for such 
purposes and, at first, Monroe agreed with his views. However, 
he later came to believe that the spending power was limited only 
by the requirement that its exercise be for general, not local, welfare. 
Monroe said, however, that the power of appropriation did not 
carry with it jurisdictional power.5? This became the accepted view 
for a time and Congress appropriated huge sums for rivers and 
harbors, roads, canals, and like purposes, leaving control of the ex- 
penditure to the states.5 Aid to education was begun as early as 
1787, and appropriations for agriculture began in 1836.59 Govern- 
ment departments and bureaus which it would be difficult to justify 
under any of the delegated powers, have sprung up in ever increas- 
ing numbers. The editors of the American Law Review, when ques- 
tioned as to the constitutionality of a proposed Department of Com- 
merce, felt that it could be created under the commerce clause, but 
doubted the constitutionality of the Department of Agriculture.®° 
Since then, the Department of Labor, the Children’s Bureau, the 
Bureau of Education, the Bureau of Mines, the Weather Bureau, 
and numerous others with duties in nowise related to any delegated 
power have been created. “Certain it is that any attempt to apply 
the Madisonian test to national expenditures today would call for a 
radical revision in the customary annual budget of the government 
and for a revolution in the national administration.”® 

There have been few judicial decisions to date on the issue, and 
none by the United States Supreme Court. In Field v. Clark,®? 
there was a dispute arising out of the Tariff Act of 1890. The sugar 





“1 Story, op. cit. supra note 42, at §§928-929; 1 Tucker, op. cit. supra note 
44, at §§227-228. 

© 1 Hare, op. cit. supra note 44, at 245, where the author refers to almost an 
entire century of such usage. 

*1 Hare, op. cit. supra note 44, at 244. 

™ Corwin, supra note 41, at 561-565. 

Id. at 565-568. 

"Id. at 569-572. 

30 Am. Law Rev. (1896) 787-790. 

"Corwin, supra note 41, at 579. 

“143 U.S. 649, 12 Sup. Ct. 495, 36 L. ed. 204 (1891). “It would be diffi- 
cult to suggest a question of larger importance, or one the decision of which would 
be more far-reaching.” 
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bounty provision of the Act was alleged to render the whole un- 
constitutional, but the court refused to pass upon the question and 
placed its decision on other grounds, saying that the invalidity 
of a part of the Act would not invalidate that part under which the 
case arose. In United States v. Realty Co.,8* two sugar producers 
were suing for bounties offered under Acts of 1890 and 1895. In 
1894 the bounty provisions of the Act of 1890 had been repealed, 
only to be reinstated in 1895 as to bounties earned under the Act 
of 1890 but not paid. The government resisted on the grounds of un- 
constitutionality of the Act because in excess of the power of Con- 
gress to appropriate money, but the court again refused to pass upon 
the question, saying, “A decision of that question may be postponed 
until it arises.” The case was decided on equitable grounds. The 
question seems not to have arisen again until the passage of the 
Sheppard-Towner Act in 1921, which provided for the appropriation 
of money to be expended by the Children’s Bureau of the Department 
of Labor, in cooperation with certain state agencies, for the reduc- 
tion of maternal and infant mortality.“ The Act was attacked on 
the grounds that it was an invasion of the power of the states guar- 
anteed by the Tenth Amendment and that it was in excess of the 
power of Congress granted by Article I, Section 8. In Massachu- 
setts v. Mellon,® the court again side-stepped the issue by deciding 
that there was no justiciable controversy presented.*® These decisions 
illustrate the reluctance of the Supreme Court to pass upon an 
exercise of the spending power.®* 

Two recent federal district court opinions are of interest, in that 
they are the only square holdings that have been found on the ques- 
tion. In Missouri Utilities Co. v. City of California, Mo. et al.,®® 
after a long review of the authorities, the court said: “My conclusion 
is that the Congress has the power to appropriate money for the pro- 
motion of the general welfare and that it is not restricted in so doing 
to objects germane to its other delegated powers. Congress therefore 
has the power to appropriate money for the relief of any condition of 
unemployment which is not merely local but is national in its extent 
and hence inimical to the general welfare.” In Washington Water 
Power Co. v. City of Coeur D’ Alene, Idaho,®® apparently an opposite 





* 163 U. S. 426, 16 Sup. Ct. 1120, 41 L. ed. 215 (1895). 

“ Corwin, supra note 41, at 548. 

© 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 (1923). 

“Id. at 453-458. The case for the United States was presented by Solicitor 
General Beck, whose argument presents an excellent summary of the authorities 
in support of an unlimited spending power. 

* Pomeroy, op. cit. supra note 44, 229. “What measures, what expenditures 
will promote the common defense or the general welfare, Congress can alone decide, 
and its decision is final. It is certainly not necessary that any particular ex- 
penditure should be spread over the whole country, to bring it within the mean- 
ing of a defense which shall be common, or a welfare which shall be general. . . .” 
McCray v. U. S., 195 U. S. 27, 24 Sup. Ct. 769, 49 L. ed. 78 (1903); Corwin, 
supra note 41, at 576. 

“8s Fed. Supp. 454 (W. D. Mo. 1934). 
“9 Fed. Supp. 263 (N. D. Idaho 1934). 
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conclusion was reached. The court there said of the clause in question, 
“Their objects cannot be stretched beyond the objects indicated in 
the enumerated powers granted by the section.” The decision seems 
to turn, however, upon the court’s belief that the object of expendi- 
ture was for local and not general welfare. The sentence quoted 
is part of a discussion of this question and, taken in connection with 
the whole context, loses much of its weight as a pronouncement 
in favor of limiting the spending power by the other delegated 
powers. Great stress was placed on Kansas v. Colorado,’® which 
case is not in point in that the question involved there was whether 
Congress has general legislative powers and not whether it has gen- 
eral spending powers. Both the Missouri and Idaho cases involve 
appropriations for public works projects and relief of unemployment, 
which offer excellent illustrations of government expenditures for 
purposes not within the delegated powers. In connection with these 
two decisions it is worthy of note that the lower court, in the principle 
case, did not question that the appropriation of money for agricul- 
tural relief was within the power of Congress.7! 

The question was involved, also, in United States v. Certain 
Lands in City of Louisville,*2 a case involving the power of the 
United States to take land by eminent domain for slum clearance 
projects. It was argued that the exercise of the power of eminent 
domain was necessary to the execution of the power to appropriate 
money for the “general welfare.” The court refused to pass upon 
the extent of the latter power, but did decide that it did not carry with 
it the power claimed. Judge Allen, in a vigorous dissent, stated that 
the construction that the spending power is unlimited “has prevailed 
too long and has been too uniform to be disregarded.” She con- 
cluded that the purpose in the Act under review was “public” and 
that, therefore, exercise of the power of eminent domain was neces- 
sary and proper in furtherance of a recognized power of Con- 
gress. 

There is still another question to be considered: To what extent 
may Congress administer the expenditure of money appropriated for 
purposes not within the delegated powers? Monroe said that it was 
proper for Congress to donate the money to the states for any 
purpose so long as it was in furtherance of the general welfare, but 
that the federal government had no jurisdictional power which war- 
ranted supervision of the expenditure.78 The basis of this reason- 
ing is that whatever control is exercised over the expenditure amounts 
to accomplishing by indirection what the federal government cannot 
do directly. The logic of this reasoning seems unassailable, as logic, 
but the practice for many years has been to both appropriate the 
money and administer the expenditure, either in coordination with 





* 206 U. S. 46, 27 Sup. Ct. 655, 51 L. ed. 956 (1907). 

"Franklin Process Co. v. Hoosac Mills Corps., 8 Fed. Supp. 552, 559 (D. 
Mass. 1934). 
= 78 F. (2d) 684 (C. C. A. 6th, 1935); (1935) 11 Wis. L. Rev. 113. 
*® Corwin, supra note 41, at 564. 
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state agencies or entirely by the federal authorities. It is difficult to 
understand how it can be otherwise in a federated government made 
up of forty-eight separate units, which requires a degree of centraliza- 
tion not necessary in the simpler system of a century ago when Mon- 
roe stated his interpretation. The Idaho case,’* in its dicta, said that 
the Federal Administrator could not construct the power system for 
which federal money had been appropriated to the municipality, but 
cites no authority for this view. It would seem that a presumption 
in favor of this power has been raised by long continued exercise of 
the authority which should be given great weight in view of the un- 
settling effect of a contrary decision.”® 

It is suggested that the taxes levied under the Agricultural Ad- 
justment Act are valid and that the expenditure of the money, rather 
than the tax, works the desired regulation of agriculture. The ap- 
propriation in this Act is the natural outgrowth of a century and 
a half of the exercise of an unlimited spending power and the Act 
can scarcely be invalidated on that ground without a return to the 
Madisonian doctrine. Such a decision by the United States Supreme 
Court would unsettle the entire structure of the New Deal. It would, 
indeed, necessitate a change in our whole philosophy of government, 
which has tended more and more toward paternalism, in recent 
years. A square holding on this issue by the Supreme Court of the 
United States is much to be desired at this time.7¢ 

Marjorie Loomis 


CRIMINAL LAw—WRIT oF Error Coram Nosis.—The Supreme 
Court of Wisconsin recently had occasion to pass upon a question 
involving the use of the old common law writ of error coram nobis, 





™ Washington Water Power Co. v. City of Coeur D’Alene, Idaho, 9 Fed. Supp. 
263, 270 (N. D. Idaho 1934). 

* United States v. Midwest Oil Co., 236 U. S. 459, 472, 35 Sup. Ct. 309, 59 
L. ed. 673 (1915). “. . . Both officers, law-makers and citizens naturally adjust 
themselves to any long-continued action of the Executive Department on the 
presumption that unauthorized acts would not have been allowed to be so often 
repeated as to crystallize into a regular practice. That presumption is not reason- 
ing in a circle but the basis of a wise and quieting rule that in determining the 
meaning of a statute or the existence of a power, weight shall be given to the 
usage itselfi—even when the validity of the practice is the subject of investigation.” 
Contra: Duke Power Co. v. Greenwood County, 10 Fed. Supp. 854, 871 (W. D. 
S. C. 1935). “We fail therefore to see the force of the argument that the rights 
here sought have been lost by acquiescence, against the fact that the same or 
similar rights have been so persistently asserted and so emphatically proclaimed 
by the Supreme Court. If and when the power of the government to the unlimited 
expenditure of money in the establishment of bureaus is questioned in a proper 
case, a different question may be presented. It is enough to say that the Act 
here questioned, as applied to the facts of this case, extends the taxation and 
appropriating powers of Congress to an extent heretofore undreamed of, and 
that in our judgment, the right to challenge has not been lost by previous 
acquiescence in any governmental policy. 

See 3 Law Week 98, for note on Memorandum on Validity of the A. A. A., 
written by William R. Perkins, of the New York Bar, for use in processing tax 
litigation. Mr. Perkins favors a return to the Madisonian doctrine. 
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thought by many to have passed into disuse and oblivion.1 An 
examination of this writ as applied to criminal cases, especially with 
notice to its incidents as determined by the Wisconsin court, together 
with decisions in other jurisdictions which may furnish a basis for 
further development in this state, is the purpose of this comment. 


Definition—History—Extent. The writ of error coram nobis 
(or coram vobis)? is a common law writ, the purpose of which was 
to correct errors of fact not appearing on the record, and which if 
known to the court, would have prevented the rendition of the judg- 
ment. 

Coram nobis differs from the ordinary writ of error in that the 
latter is issued from an appellate court, directed to a lower, requiring 
it to remit to the appellate court the record, in order that an exam- 
ination may be made of the alleged errors therein and judgment re- 
versed, corrected or affirmed; while coram nobis is brought to cor- 
rect an alleged error of fact not appearing on the record and lies to 
the same court in order that it may correct its own error, which would 
not have been committed had the court knowledge of the fact in the 
first instance. The writ has been applied to both civil and criminal 
actions since early times.* 

At common law, originally, there was no right to a new trial 
in the case of a felony.® If the conviction was based on an error of 
law the only remedy was recommendation of the judges for a pardon.® 
When there was an error of fact the only remedy was by the writ 
of error coram nobis. Thus it appears that coram nobis preceded the 
ordinary writ of error in point of time.’ Being in existence in Eng- 
land at the time of the beginning of our common law, it was adopted 





*Gelosi v. State, 260 N. W. 442 (Wis. 1935). 

?In the United States the common law distinction has no basis. In early 
English practice the distinction was made between the writs. Coram nobis was 
the term used in the King’s Bench, because the record and proceedings were 
stated in the writ to remain “before us” (coram nobis), the court of the King’s 
Bench, where the king, by fiction of law, was presumed to preside in person. 
Coram vobis was the term used in the Common Pleas, where the king was not 
supposed to preside, because the record and proceedings were stated in the writ 
to remain “before you” (coram vobis), that is, the king’s justices. 2 Tidd, Practice, 
K. B. (2nd ed. 1799) 1083; 2 Cooley’s Blackstone (2nd ed. 1879) 406, note 4. 

*2 R. C. L. §259, p. 305, cited in Gelosi v. State, 260 N. W. 442 (Wis. 1935) ; 
In re Ernst, 179 Wis. 646, 192 N. W. 65 (1923); (Writ of error has gradually de- 
veloped so as to embrace a review of questions of law and fact, of which all must 
be on the record) ; see also 4 Bryant, Wisconsin Pleading & Practice (2nd ed. 1931) 
§685, p. 347; Tidd, New Practice (10th ed. 1837) p. 595. 

“Rex v. Davis, 1 Burr. 638, 97 Eng. Rep. 487 (1758); King v. Carlile, 2 B. & 
Ad. 361, 109 Eng. Rep. 117 (1831) ; see 2 Bishop, New Criminal Procedure (2nd ed. 
1913) p. 1181. Contra: Hendricks v. State, 122 Tex. Cr. 429, 55 S. W. (2d) 839 
(1933). 

*Reg. v. Bertrand, 10 Cox C. C. 618 (1867). 

* Reg. v. Murphy, L. R. 2 P. C. 535 (1869). 

"In re Ernst, 179 Wis. 646, 192 N. W. 65 (1923). For early cases see: Case of 
the Major, Bayliffs and Jurates of Maidstone, Poph. 180, 79 Eng. Rep. 1275 
(1626) ; Jaques v. Caesar, 2 Wms. Saund. 100, 85 Eng. Rep. 776 and note (1670) ; 
1 Rolle, Abridgment (1668) p. 746. 
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and incorporated as a remedy with the incidents that had attached to 
it there. 

Text writers and decisions have repeatedly referred to the writ 
as obsolete, outdated and superceded by modern statutory practice.’ 
However, in spite of code procedure, it has survived and today is 
recognized in most states, Wisconsin included.* Last year, in the 
United States, ten cases involving the use of the writ reached the ap- 
pellate courts in criminal cases alone where the statutory remedies 
are unavailing. 


Nature and Incidents. The granting of the writ does not, of 
itself, annul the judgment. After it is granted there must be a 
determination of the essential facts by legal and adequate evidence ;!° 
then the judgment will be corrected or affirmed.1! 

When coram nobis is used to attack a judgment, it is the proceed- 
ings complained of, only, that are reversed. If the judgment is re- 
versed for the alleged error of fact set out in the petition, then the 
trial proceeds from the point at which the error ot tact was com- 
mitted. For example, if the defendant secured the writ on the ground 
that he entered a plea of guilty under fraud or duress, the judg- 





* Blackstone disregards the writ in his Commentaries: “The writ of error 
only lies upon matter of Jaw arising upon the face of the proceedings; so that 
no evidence is required to substantiate or support it; there being no method of re- 
versing an error in the determination of the facts, but by an attaint, or a new 
trial, to correct the mistakes of the former verdict.” Blackstone, Commentaries 
Bk. 3, p. 406. 

* Referring to the Wis. Const. art. XIV, §13: “At the time of the adoption 
of the Constitution the writs of error herein referred to had not been abolished 
but were still in existence, and while the proceedings have been regulated and 
modified, such writs have not been abolished. It therefore becomes plain that 
the common law writ of error coram nobis is still in force in this state, excepting 
only where other remedies have been substituted.” In re Ernst, 179 Wis. 646, 192 
N. W. 65 (1923). In the federal courts: Pickett’s Heirs v. Legerwood, 32 U. S. 
433, 8 L. ed. 638 (1833) (No defined stand); U. S. v. Mayer, 235 U. S. 55, 35 
Sup. Ct. 16, 59 L. ed. 129 (1914) (No decision as to whether the writ lies in 
criminal cases; unnecessary to the decision of the point in issue); see Strang v. 
U. S., 53 F. (2d) 820 (C. C. A. 5th, 1931) (where it was held to be substituted by 
motion). There is a tendency to refer to the writ as obsolete and unnecessary. The 
writ is denied in the following states: Ill.: People v. Moran, 342 Ill. 478, 174 
N. E. 532 (1930) (but the same results are obtained by a statutory motion with 
like incidents). Mass.: Commonwealth v. Sacco, 261 Mass. 12, 158 N. E. 167 
(1927); Commonwealth v. Phelan, 271 Mass. 21, 171 N. E. 53 (1930). Mich.: 
Dewey v. Otsego Circuit Judge, 250 Mich. 377, 230 N. W. 180 (1930). Ohio: 
State v. Hayslip, 90 Ohio St. 199, 107 N. E. 355 (1914). Ore.: State v. Rathie, 101 
Ore. 368, 200 Pac. 790 (1921). Texas: Hendricks v. State, 122 Tex. Cr. 429, 
55 S. W. (2d) 839 (1933). In all other states the writ is allowed or its ex- 
istence as a remedy has been undetermined. 

* Adler v. State, 35 Ark. 517 (1880); Sanders v. State, 85 Ind. 318 (1882); 
Chambers v. State, 117 Fla. 642, 158 So. 153 (1934); 5 Encyc. Pl. & Pr. p. 36. Cf. 
Ga'lena v. Sudheimer, 56 Tenn. (9 Heisk.) 189 (1872). 

™ The actual issuing of the writ is a fiction. “The writ in fact, by our prac- 
tice, never issues, but’ is presumed to issue in accordance with the fiat, on filing 
the petition with the clerk of the court and filing bond as required by law.” 
Elliott v. McNairy, 60 Tenn. 342 (1872) ; Chambers v. State, 117 Fla. 642, 158 So. 
153 (1934). 
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ment would be set aside, he would enter his new plea and the cause 
would proceed to completion.1? 

It is sometimes held that the writ is not one of right, that it 
can be granted only on the showing of cause and that the lower court’s 
decision will not be reviewed by an appellate court.1% When consid- 
ered as being unreviewable, so that the petitioner cannot have the 
discretionary denial of the lower court reviewed, it is probably proper 
to consider it as not being a writ of right. Wisconsin and some other 
states, however, do not so restrict it; rather it is considered a dis- 
cretionary writ with a right to have the decision of the lower court 
reviewed on appeal.'* It has been considered in Wisconsin, to be 
analogous to a motion for a new trial and like it, discretionary, with 
the accompanying incident that its refusal will not be reversed ex- 
cept on a showing of abuse of discretion.15 


The writ will lie only for errors of fact ;!® errors of law are sub- 
ject to review only through use of the ordinary writ of error. It is 
never applicable when a statutory remedy will give the desired 
relief.17 


Knowledge of the facts made the basis of the petition, at the 
time of judgment as well as reasonable opportunity to know, and de- 
fendant’s allowing the erroneous judgment without due care, bars 
the issuance of the writ.1® It has been held that no limitations run 


* Chambers v. State, 117 Fla. 642, 158 So. 153 (1934). “The judgment upon 
a writ of error coram nobis is that the judgment complained of be recalled, if 
the issue is in favor of the petitioner; and the original suit is placed in the same 
position as it was when the judgment was rendered. The judgment complained 
of is affirmed if the issue is in favor of the defendant in error.” 5 Encyc. Pl. & 
Pr. p. 37. 

“Tyler v. Morris, 4 Dev. & Bat. L. 487, 34 Am. Dec. 395 (N. C. 1839); 
Higbie v. Comstock, 1 Denio 652 (N. Y. 1845); Alexander v. State, 20 Wyo. 241, 
123 Pac. 68 (1912). 

*«“Tt has been held that the decision of the trial court in refusing a writ is not 
reviewable. (Cases cited). But such a rule does not obtain in our state. We 
review discretionary orders and revise them if there has been an abuse of judicial 
discretion.” Ernst v. State, 181 Wis. 155, 193 N. W. 978 (1923); Gelosi v. State, 
260 N. W. 442 (Wis. 1935); Nickels v. State, 86 Fla. 208, 98 So. 497 (1923); 
Carmen v. State, 196 N. E. 78 (Ind. 1935). Cf. Buckler v. State, 171 Miss. 353, 
161 So. 683 (1935). 

* Gelosi v. State, 260 N. W. 442 (Wis. 1935); Chambers v. State, 117 Fla. 
642, 158 So. 153 (1934); Ernst v. State, 181 Wis. 155, 193 N. W. 978 (1923) 
(The granting of the writ should be exercised with “utmost caution” and only 
where it “quite clearly appears” that an error of fact existed which, if known, 
would have prevented the rendering of the judgment). 

*In re Ernst, 179 Wis. 646, 192 N. W. 65 (1923); Land v. Williams, 12 
Smedes & Mar. 362 (Miss. 1848). 

In re Ernst, 179 Wis. 646, 192 N. W. 65 (1923); Nickels v. State, 86 Fla. 
208, 98 So. 497 (1923); People v. Reid, 195 Cal. 249, 232 Pac. 457, 36 A. L. R. 
1435 (1924); Carlsen v. State, 261 N. W. 339 (Neb. 1935); Second Ward Bank 
v. Upham, 14 Wis. 596 (1861) (Nor can the same grounds on which a statutory 
motion was denied be made the basis of a petition for coram nobis). 

* Hamlin v. State, 67 Kan. 724, 74 Pac. 242 (1903); Alexander v. State, 20 
Wyo. 241, 123 Pac. 68 (1912) (Where the petition shows that accused pleaded 
guilty because of fear of mob violence, and yet had time to have the venue changed 
and showed no excuse, the petition was denied); State v. Richardson, 291 Mo. 
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against the issuance of the writ. Wisconsin has held that none run 
against the writ in the event of the entry of judgment on a plea 
of guilty brought about by fraud or duress.'® 

At the hearing, the question of the guilt or innocence of the 
accused is not in issue.2° The hearing is a part of the proceeding 
in the case to which it refers,? and is in the nature of a civil pro- 
ceeding.?? 


Scope. Broadly, the scope of the writ is limited to cases in which 
(1) errors of fact do not appear on the record, (2) and no statutory 
remedy exists, (3) and the error, if known, would have prevented the 
court’s rendering judgment. In use, however, its scope has become 
limited so that it is often held that unless the facts alleged in the 
petition have grounded the issue of the writ in the past, it cannot 
issue. This seems an undesirable attitude toward a remedy which 
often is the sole means of doing justice. 

An important application of the writ has been in cases where the 
accused is forced, through mob violence, fear or fraud to plead 
guilty.23 No statutory remedy will apply. The ordinary writ of 
error will not apply; the record is fair on its face. Appeal will not 
lie because there is no error on the record, and no ruling on pleading 
or the conduct of the trial. 

Most courts hold that the writ does not lie for after-discovered 
evidence,?4 because a motion for a new trial can be made. There 
is also a public policy aspect, namely, the prevention of suits that 
may never be terminated. The main reason seems to be, however, 
that since the writ does not lie for an error in fact adjudicated at the 





566, 237 S. W. 765 (1922); State ex rel. Orr v. Latshaw, 291 Mo. 592, 237 S. W. 
770 (1922); State v. Boyd, 117 Neb. 320, 220 N. W. 281 (1928); Berry v. State, 
202 Ind. 294, 173 N. E. 705 (1930) ; Carraway v. State, 167 Miss. 390, 148 So. 340 
(1933) ; Quinn v. State, 198 N. E. 70 (Ind. 1935) ; Carlsen v. State, 261 N. W. 339 
(Neb. 1935). 

“Ernst v. State, 181 Wis. 155, 193 N. W. 978 (1923); State v. Calhoun, 50 
Kan. 523, 32 Pac. 38, 34 Am. St. Rep. 141, 18 L. R. A. 838 (1893). But cf. 
Newcomb v. State, 261 N. W. 348 (Neb. 1935). 

*” State v. Calhoun, 50 Kan. 523, 32 Pac. 38, 34 Am. St. Rep. 141, 18 L. R. A. 
838 (1893); In re Ernst, 179 Wis. 646, 192 N. W. 65 (1923). 

™ Berry v. State, 202 Ind. 294, 173 N. E. 705 (1930); State ex rel. Lopez v. 
Killigrew, 202 Ind. 397, 174 N. E. 808 (1930). 

* Quinn v. State, 198 N. E. 70 (Ind. 1935); Chambers v. State, 117 Fla. 642, 
158 So. 153 (1934) (but this nature of the proceedings does not give the state the 
right to the writ) ; Carmen v. State, 196 N. E. 78 (Ind. 1935) (The hearing be- 
ing neither a criminal prosecution nor a trial, the accused has no right to be 
present); see 5 Encyc. Pl. & Pr. p. 37. 

* In re Ernst, 179 Wis. 646, 192 N. W. 65 (1923) ; Sanders v. State, 85 Ind. 318 
(1882) ; State v. Calhoun, 50 Kan. 523, 32 Pac. 38, 34 Am. St. Rep. 141, 18 L. R. 
A. 838 (1893); Trattner v. State, 185 Ind. 188, 113 N. E. 243 (1916); Alexander 
v. State, 20 Wyo. 241, 123 Pac. 68 (1912) (requiring reasonable grounds for 
fear). But cf. Beard v. State, 81 Ark. 515, 99 S. W. 837 (1907); Dusenburg v. 
Rudolph, 325 Mo. 881, 30 S. W. (2d) 94 (1930). 

™ Wilson v. State, 46 Wash. 416, 90 Pac. 257 (1907) ; Humphreys v. State, 129 
Wash. 309, 224 Pac. 937 (1929); People v. Paysen, 123 Cal. App. 396, 11 P. 
(2d) 431 (1932); Powers v. State, 168 Miss. 541, 151 So. 730 (1933). 
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trial, it will not lie for after-discovered evidence which aims at cor- 
recting an error of fact directly passed on.?5 

Cases rather uniformly hold that coram nobis does not lie to re- 
dress misconduct of the jury. The basis of these decisions in the 
cases examined, is the existence of the remedy of motion for a new 
trial in the cases under consideration, and irregularities which would 
not prevent the rendition of judgment.?¢ 

The writ lies for insanity at the time of the trial.27 It does not 
lie for perjury,?® probably because it is considered that the court 
has found the testimony true and hence the writ cannot attack such 
error. 


Procedure. The usual method of proceeding in application for 
the writ is upon a verified petition, setting out the errors, supported 
by affidavits, with notice being given to the state. The state is en- 
titled to file a reply, also supported by affidavits.2® The court alone 
passes on the question as to whether the writ should issue. The 
writ having been granted, the issues of fact are usually tried before 
the jury.3° 

The weight of authority seems to hold that when the judgment 
of the lower court is affirmed on appeal the writ no longer lies in 





* Richardson’s Ex. v. Jones, 53 Va. 53 (1855); Bronson v. Schulten, 104 
U. S. 410, 26 L. ed. 797 (1881). 

* Holt v. State, 78 Miss. 631, 29 So. 527 (1900) (Lack of qualifications of 
juror, secured information not introduced at the trial); Hamlin v. State, 67 
Kan. 724, 74 Pac. 242 (1903) (False statements of jurors as to their qualifica- 
tions); Fugate v. State, 85 Miss. 94, 37 So. 554 (1904) (Jurors had formed an 
expressed opinion) ; State v. Choquette, 109 Kan. 780, 202 Pac. 68 (1921) (False 
statements on the juror’s voir dire) ; see State v. Armstrong, 41 Wash. 601, 84 Pac. 
584 (1905); U. S. v. Mayer, 235 U. S. 55, 35 Sup. Ct. 16, 59 L. ed. 129 (1914) ; 
People v. Reid, 195 Cal. 249, 232 Pac. 457, 36 A. L. R. 1435 (1924). 

*™ Adler v. State, 35 Ark. 517 (1880); State v. Patten, 10 La. Ann. 299 
(1855) ; Hodges v. State, 111 Ark. 22, 163 S. W. 506 (1914); Hawie v. State, 
121 Miss. 197, 83 So. 158 (1919) (The test usually laid down in the cases wherein 
it is discussed is that the person must be so insane as not to realize the importance 
of his trial) ; Boyd v. Smyth, 200 Ia. 687, 205 N. W. 522 (1925) (The writ does 
not cover insanity of the prosecuting witness). 

* Ernst v. State, 181 Wis. 155, 193 N. W. 978 (1923); State ex rel. Davis 
v. Superior Court, 15 Wash. 339, 46 Pac. 339 (1896); Beard v. State, 81 Ark. 
515, 99 S. W. 837 (1907); People v. Mooney, 178 Cal. 525, 174 Pac. 325 (1918). 

*In re Ernst, 179 Wis. 646, 192 N. W. 65 (1923); Gelosi v. State, 260 N. W. 
442 (Wis. 1935); Alexander v. State, 20 Wyo. 241, 123 Pac. 68 (1912); Carmen v. 
State, 196 N. E. 78 (Ind. 1935) (allowing counter a‘fidavits in rebuttal) ; State v. 
Calhoun, 50 Kan. 523, 32 Pac. 38, 34 Am. St. Rep. 141, 18 L. R. A. 838 (1893) 
(Allows testimony to be taken before the court and cited with approval in Ernst 
v. State, 181 Wis. 155, 193 N. W. 978 (1923) ); Chambers v. State, 117 Fla. 642, 
158 So. 153 (1934) ; Hawie v. State, 121 Miss. 197, 83 So. 158 (1919). (Defendant 
in error may demur or plead, the common plea being nulla est erratum, which ad- 
mits the truth of the error but insists that the error is not one in law). 

"Ernst v. State, 181 Wis. 155. 193 N. W. 978 (1923); Sanders v. State, 85 
Ind. 318 (1882); Stephenson v. State, 205 Ind. 141, 179 N. E. 633 (1933); 
Chambers v. State, 117 Fla. 642, 158 So. 153 (1934); Carmen v. State, 196 N. E. 
78 (Ind. 1935) (strict rules of evidence will not be followed); see State v. 
Calhoun, 50 Kan. 523, 32 Pac. 38, 34 Am. St. Rep. 141, 18 L. R. A. 838 (1893) 
(where a special verdict was used). 
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the lower court. The question was argued by counsel in the 
Gelosi case, the state contending that since the conviction was affirmed 
by the Wisconsin Supreme Court, the writ no longer lay in the circuit 
court in which judgment had been rendered. The Supreme Court 
made no reference to this argument but affirmed the lower court’s 
refusal to grant the writ as a warranted exercise of its discretion, 
thus by implication holding that after affirmance, the writ still lay 
in the lower court.??_ Although this is not the most logical, it seems 
the more desirable result in view of the fact that the lower court 
has first-hand information concerning the trial, the Supreme Court’s 
being limited to the record, together with the lack of adaption to 
finding the facts if the writ were granted by the higher court. 

Our court has held that whenever possible the same judge who 
heard the case should pass upon the allowance of the writ.%% 


Conclusion. As before noted, ten criminal cases involving the use 
of the writ have already reached the appellate courts this year. So 
the writ which Blackstone saw fit to disregard at his early day, 
and the function of which modern statutory procedure** does not 
wholly supplant, still exists today and is, in the words of Justice 
Doerfler, “serving the purpose of protecting certain fundamental and 
inalienable rights with respect to life, liberty and property and af- 
fording pursuant to the maxim of the common law, a remedy where- 
ever there is a wrong.”35 

ALBERT F. NEUMANN 


Lasor LAw—CONSTITUTIONALITY OF MUNICIPAL ORDINANCE 
AUTHORIZING CiTy OFFICIALS To CLOsE PLACES oF BUSINESS ON 
REFUSAL BY EMPLOYER TO BARGAIN COLLECTIVELY.—The Common 
Council of the City of Milwaukee, on September 30, 1935, passed an 
ordinance having as its chief declared purpose the prevention of in- 
jury to life, limb and property resulting from riotous assemblies 
arising out of labor controversies. The ordinance commences with 





™ Latham v. Hodges, 35 N. C. 267 (1852) ; Partlow v. State, 194 Ind. 172, 141 
N. E. 513 (1923); People v. Reid, 195 Cal. 249, 232 Pac. 457, 36 A. L. R., 1435 
(1924) ; Boyd v. Smyth, 200 Ia. 687, 205 N. W. 522, 43 A. L. R. 1381 (1925); 
Lambell v. Pretty John, 1 Strange 690, 93 Eng. Rep. 786 (1726); see Chambers 
v. State, 117 Fla. 642, 158 So. 153 (1934) (where judgment of the lower court is 
affirmed, the appellate court must be petitioned for leave to file the petition in 
the lower court). Contra: Johnson v. State, 97 Ark. 131. 133 S. W. 596 (1911). 

“Supreme Court, Jan. Term, 1935, State No. 38, Brief of Plaintiff in Error 
p. 8; State’s Brief p. 7. Gelosi v. State, 260 N. W. 442 (Wis. 1935); see Buckler v. 
State, 171 Miss. 353, 161 So. 683 (1935). 

Ernst v. State, 181 Wis. 155, 193 N. W. 978 (1923). 

“Code of Criminal Procedure (American Law Institute, 1931 §§364 and 
365 provide for the granting of a new trial but, quaere: Does it afford a remedy 
where there has been no trial? Wis. Stat. (1933) §358.06 (2) allows a motion for 
a new trial only within one year. 

*In re Ernst, 179 Wis. 646, 192 N. W. 65 (1923). 

*No. 91, 1036.1-1036.6 inclusive of the Milwaukee Code of 1914, popularly 
known as the “Boncel Ordinance.” So far as the commentator has been able to 
determine, there is no other municipal! ordinance like the Milwaukee ordinance. now 

















COMMENTS 255 


a finding that it is the policy of the United States Government, as 
declared in the Wagner Act,? and of the State of Wisconsin, as 
declared by statute,? to encourage collective bargaining; and that 
the city of Milwaukee “may become liable in damages for injury to 
persons or property occasioned by large assemblages of people.’’* 
Then follows: 


“(d) It is hereby declared that the denial by employers to 
their employes of the right to organize and select representa- 
tives of their own choosing to negotiate the terms and con- 
ditions of employment in defiance of the policy laid down 
by the United States Government and in defiance of the 
policy of the State of Wisconsin, leads to riots and other 
forms of industrial unrest which have the effect: 


1. Of causing the assemblage of a large number of men, 
women and children in and about the premises of such 
employer. 


2. Straining the capacity of the Police Department when 
policing the area, thus depriving the public residing in 
other parts of the city of its right to the usual standard 
of police protection. 


3. Denying citizens their right to the full and free use of 
the streets and highways in the vicinity of the employer’s 
premises. 


4. Creating generally evil consequences which are offensive 
to the morals, health and general welfare of the com- 
munity. 

5. Creating a feeling of resentment among the citizens 
and residents of Milwaukee who are not directly con- 
cerned with such collective bargaining and causing a real 
danger to life, limb and property.” (Italics ours). 


To meet these dangers, the ordinance provides that where an 
employer has refused to meet with the chosen representatives of his 
employes for the purpose of collective bargaining, and where such 
refusal causes the assemblage of two hundred or more persons within 
an area of one half acre on the streets adjacent to the place of busi- 
ness of such employer for one hour or more on each of two consecu- 
tive days, and such assemblage in the opinion of the Mayor or 
Chief of Police constitutes a danger to life, limb or property, the 





in force. However, an ordinance in almost identical terms was introduced in the 
Board of Aldermen branch of the Municipal Assembly of New York City on 
November 27, 1935. N .Y. Times, November 28, 1935. 

* National Labor Relations Act, Act of July 5, 1935, c. 372, 29 U. S. C. 
(Supp.) §§151-166. 

*Wis. Stat. (1933) §268.18; Trustees of Wisconsin State Federation of 
Labor v. Simplex Shoe Mfg. Co., 215 Wis. 623, 256 N. W. 56 (1934). 

*See Wis. Stat. (1933) §66.07; City of Chicago v. Sturges, 222 U. S. 313, 
32 Sup. Ct. 92 (1911). 


















































256 WISCONSIN LAW REVIEW 


Mayor or Chief of Police shall5 declare the operation of such a busi- 
ness a public danger, and such employer shall be deemed to be op- 
erating a public nuisance. The Mayor or Chief of Police shall give 
written notice of such conclusion and shall order the closing of 
such place of business within twenty-four hours after serving such 
notice. When about to take such action, the Mayor is authorized 
to appoint a committee of nine citizens of the City of Milwaukee, 
three each from the ranks of employers, labor and the clergy, which 
committee shall make advisory findings on the facts forming the basis 
for invoking the ordinance. Violation of an order issued pursuant 
to the ordinance is punishable by a fine of from fifty to three hun- 
dred dollars for each day’s violation, or imprisonment in the House 
of Correction for a period of ninety days. The ordinance concludes 
with the usual provision for severability. 


Validity of Ordinance on Basis of “Police Power.” This ordin- 
ance is ostensibly enacted under the “police power” of the city. 
Municipal corporations may derive a measure of police power by 
grant from the state. In the case of the City of Milwaukee, ex- 
ceedingly broad power is found in the General Welfare clause of the 
City Charter.? 

The ordinance states that in a given situation the employer 
“shall be deemed to be operating and conducting a public nuisance.” 
A specific grant of power entitled “Nuisances” in the Milwaukee City 
Charter® was evidently relied on as authority for this provision. 





*The word “shall” when directed to public officials is, generally, mandatory. 
However, words like “may,” “must,” “shall,” etc. are constantly used in statutes 
without intending that they shall be taken literally, and in their construction the 
object evidently designed to be reached limits and controls the literal import of 
the terms and phrases employed: Fields v. U. S., 27 App. D. C. 433 (1906); 
Phillips v. State, 162 Ark. 541, 258 S. W. 403 (1924); People ex rel. Barone v. 
Fox, 129 N. Y. Supp. 646 (1911); Foley v. City of Orange, 91 N. J. L. 554, 103 
Atl. 743 (1918); McDunn v. Roundy, 191 Ia. 976, 181 N. W. 453 (1921); Words 
and Phrases (2d Series) 557. It is submitted that the tenor of the ordinance is 
such as to require the construction that the word “shall,” as here used, is directory 
only, in the sense of permitting discretion as to when the ordinance is to be 
invoked. 

*2 Cooley, Constitutional Limitations (8th ed., 1927) 1232; 3 McQuillin, 
Municipal Corporations (2d ed., 1928) 57; 43 C. J. 203: “While there are limita- 
tions upon the exercise of the police power by municipal corporations, as a gen- 
eral rule the police power of a municipal corporation is broad... . The police 
power of a municipal corporation must be responsive, in the interest of common 
welfare, to the changing conditions and developing needs of growing communities. 
What may at one time be regarded as not within such power may, at another time, 
by reason of changed conditions, be recognized as a legitimate subject for the 
exercise of the power. Also what may be regarded as within the police power of 
one municipal corporation may not be so regarded as to another.” 

; "Milwaukee City Charter, 1934, §6.04, incorporating Wis. Stat. (1933) 
62.11 (5). 

* Milwaukee City Charter, 1914, Ch. IV, §3 (25): “To abate and remove all 
nuisances under the ordinances or at common law, and punish the authors thereof 
by penalties, fine, and imprisonment; and to define and declare what shall be 
deemed nuisances, and to authorize and direct the summary abatement thereof, 
. . .” (Italics ours). 
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What constitutes a nuisance is a judicial question.? However, the 
legislature may either contract or expand the class of things which 
constitute a nuisance at common law.1° The broad powers con- 
ferred on a city under a charter provision such as that referred to 
above!! does not extend to creation of a nuisance by fiat; it must 
be such in fact, and the declaration of a city council is subject to 
review by the courts.1* Hence the declaration in the ordinance in 
question that certain facts shall constitute a business a nuisance is 
not conclusive. In any particular case in which this present ordin- 
ance may be invoked it is, therefore, necessary that the operation of 
the business in question be in fact a public danger or public nuisance.?* 
Judging by the language used, the draftsmen of the ordinance 
placed some reliance on the general power and duty of a municipality 
to remove obstructions to the use of the public streets and to dis- 
perse unauthorized gatherings which tend to obstruct such streets.'* 
They also, apparently, relied on the rule that in the public interest, 
the conduct of individuals and the use of the property may be validly 
regulated.15 It has also been said that the carrying on of a busi- 
ness is but a “course of conduct” and may be regulated as such.1¢ 





* People ex rel. Copcutt v. Board of Health, 140 N. Y. 1 (1893); 3 Mc- 
Quillin, op. cit. supra note 6, at 132. 

**Sawyer v. Davis, 136 Mass. 239 (1884); City of St. Louis v. Heitzberg 
Packing & Provision Co., 141 Mo. 375, 42 S. W. 954 (1897). In the latter case, a 
smoke ordinance, passed by the City of St. Louis, was held invalid, the court 
saying that even though there was a broad charter power to declare nuisances, 
it was not competent for the city to declare that a nuisance which was not so 
in fact. Subsequently, the Missouri legislature passed a law declaring smoke to 
be a nuisance per se in a city of over one hundred thousand and this enactment 
was upheld in State v. Tower, 185 Mo. 79, 84 S. W. 10 (1904). 

™ Supra note 8. 

*3 McQuillin, op. cit. supra note 6, at 125. 

“In Yates v. Milwaukee, 77 U. S. 497 (1870), an act of the Wisconsin legisla- 
ture in 1854 conferred upon the City of Milwaukee the authority to establish dock 
and wharf lines on the banks of the Milwaukee and Menominee Rivers. Appellant 
had a wharf which the city summarily ordered removed as a nuisance. It was held 
that the mere declaration that the structure was a nuisance did not make it 
such unless it was so in fact. “It is a doctrine not to be tolerated in this country 
that a municipal corporation, without any general laws either of the city or the 
state, within which a given structure can be shown to be a nuisance, can by its 
mere declaration that it is one, subject it to removal by any person supposed 
to be aggrieved, or even by the city itself. This would place every house, every 
business, and all of the property of the city, at the uncontrolled will of the tem- 
porary local authorities.” Williams v. City of Hudson, 262 N. W. 607 (Wis. 1935) ; 
David Lake v. City of Aberdeen, 57 Miss. 360 (1879); People ex rel. Lincoln Ice 
Co. v. Chicago, 260 Ill. 150, 102 N. E. 1039 (1913); City of Buffalo v. Kellner, 
153 N. Y. Supp. 472 (1915). 

* Mehlos v. Milwaukee, 156 Wis. 591, 148 N. W. 852 (1914); 3 McQuillin, 
op. cit. supra note 6, at 192. 

* Lincoln Trust Co. v. Williams Building Corp., 229 N. Y. 313, 128 N. E. 209 
(1920) (The case contains reference to many instances of regulation of businesses). 
2 Cooley, op. cit. supra note 6, at 1329. 

* Truax v. Corrigan, 257 U. S. 312, 42 Sup. Ct. 124 (1921) (Justice Holmes, 
dissenting: “By calling a business property you can make it seem like land, 
and lead up to the conclusion that a statute cannot substantially cut down the 
advantages of ownership existing before the statute was passed. An established 
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Validity of Purpose of Ordinance. The draftsmen have gone 
to considerable pains to enumerate situations normally justifying 
exercise of the police power. The rule is well settled that doubts 
are to be resolved in favor of the validity of ordinances.17 It has 
been held repeatedly, however, both in this state and elsewhere, that 
the legislature cannot under the guise of the police power arbitrarily 
invade private rights, and that the courts will look to the actual 
purpose of the measure.1® An examination of the ordinance dis- 
closes various purposes: enforcement of the federal and state policy 
of collective bargaining, preservation of the peace, and protection of 
life and property. In a recent case involving the election of represent- 
atives for collective bargaining under the Railway Labor Act of 
1926,1° as amended in 1934,2° it was held that the controversy, 
since it involved, rights granted by a federal Act, namely, collective 
bargaining under the above mentioned Railway Labor Act,?1 was 
not one with which the local authorities could lawfully deal.2? In 
Wisconsin, the collective bargaining policy declared by statute? 
has been given the force and effect of substantive law.*4 

A question which occurs is whether the breach of a statutory 
requirement which imposes a duty to bargain can justify the im- 
position of a penalty as harsh as that in question, namely, the shutting 
down of a business. An analogy may be found in Section 8 of the 
Norris-LaGuardia Act,?5 and a similar provision of the Wisconsin 
statutes,2® which deny injunctive relief to “any complainant who 
has failed . . . to make every reasonable effort to settle such (labor) 
dispute either by negotiation or with the aid of any available govern- 
mental machinery of mediation or voluntary arbitration.”27 The 





business no doubt may have pecuniary value and commonly is protected by law 
against various unjustified injuries. But you cannot give it definiteness of con- 
tour by calling it a thing. It is a course of conduct and like other conduct is 
subject to substantial modification according to time and circumstances both 
in itself and in regard to what shall justify doing it harm.” However, the courts 
have quite uniformly held that a business is “property”). 

*C. Beck Co. v. Milwaukee, 139 Wis. 340, 120 N. W. 293 (1909) ; Cream City 
Bill Posting Co. v. Milwaukee, 158 Wis. 86, 147 N. W. 25 (1914). 

* Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273 (1887); State v. Redmon, 
134 Wis. 89, 114 N. W. 137 (1907); John F. Jelke Co. v. Emery, 193 Wis. 311, 
214 N. W. 369 (1927); State v. McKune, 215 Wis. 592, 255 N. W. 916 (1934); 
Tler v. Ross, 64 Neb. 710, 90 N. W. 869 (1902) ; City of Seattle v. Ford, 144 Wash. 
107, 257 Pac. 243 (1927). 

* 44 Stat. 577 (1926). 

45 U. S.C. A. §§151-163 (1934). 

™ Supra notes 19 and 20. 

System Federation No. 40, Ry. Employees Dept. of the A. F. of L. v. 
Virginia Ry. Co., 11 Fed. Supp. 621 (E. D. Va. 1935). 

* Wis. Stat. (1933) $268.18. 

™* Trustees of Wisconsin State Federation of Labor v. Simplex Shoe Mfg. Co., 
215 Wis. 623, 256 N. W. 56 (1934). 

47 Stat. 70 (1932), 29 U. S. C. A. §108; United States E'ectric Coal Com- 
panies v. Rice, 9 Fed. Supp. 635 (E. D. Ill. 1935). 

* Wis. Stat. (1933) §268.24; Trustees of Wisconsin State Federation of Labor 
v. Simplex Shoe Mfg. Co., 215 Wis. 623, 643, 256 N. W. 56 (1934). 
*™ Wis. Stat. (1933) §101.10 (8). 
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Wisconsin statute adds the following language: “but nothing... 
shall be deemed to require the court to await the action of any such 
tribunal if irreparable injury is threatened.” It should be noted that 
this language does not apply to settlement by negotiation. In effect, 
an employer may be deprived of injunctive protection against in- 
terference, by violence, to his admitted property rights, solely be- 
cause he has refused to meet with his employes for the purpose 
of collective bargaining. While the denial of the remedy of in- 
junction might be distinguished from affirmative action by shutting 
down a plant, such as that involved in the ordinance in question,?® 
the practical effect on the business of the employer would be the same 
in cases where the conduct of the strikers forced the employer to 
shut down the plant. 


“Reasonableness” of Ordinance. (1) Extremeness of means used: 
Assuming that the purpose of the ordinance may be brought within 
the scope of the police power, the enactment must still meet certain 
other contitutional tests, namely, reasonableness of means and of 
classification.2® These depend on the facts in any given case, 
and the party attacking the validity of the legislative action must 
bear the burden of proof.8° Municipal corporations are presumed 
to have full knowledge of their own local conditions, and their de- 
termination of the necessity and reasonableness of any regulation is 
prima facie valid.31 If the purpose of the ordinance is to further the 
policy of collective bargaining, the means used, namely, shutting down 
a plant, would in all probability be reasonably effective to produce 
that end. But it might be objected that such means are not reasonable 
in and of themselves, if the pressure exerted toward the desired end, 
although effective, is disproportionately severe. If, however, the 
purpose of preserving the public peace and safety is stressed, then 
the means used would not only seem effective to achieve the desired 
object, but would not seem excessive in and of themselves. An an- 
alagous situation is the total destruction of property to prevent the 
spread of fire or disease.82 Moreover, as suggested above, there is 
statutory precedent in this state which virtually results in the de- 
struction of property as the result of defendant’s refusal to bargain 


* Levering & Garrigues Co. v. Morrin, 71 F. (2d) 284 (C. C. A. 2d, 1934). 

* Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383 (1898); Nebbia v. N. Y., 
291 U. S. 502, 54 Sup. Ct. 505 (1934); In re Wilshire, 103 Fed. 620 (S. D. Cal. 
1900) ; Eastern Wisconsin Ry. & Light Co. v. Hackett, 135 Wis. 464, 115 N. W. 
376 (1908) ; Mehlos v. Milwaukee, 156 Wis. 591, 148 N. W. 882 (1914); Atkinson 
v. Piper, 181 Wis. 519, 195 N. W. 544 (1923); State ex. rel. Carter v. Harper, 182 
Wis. 148, 196 N. W. 451 (1923); State v. McKune, 215 Wis. 592, 255 N. W. 916 
(1934) ; City of Chicago v. Kautz, 313 Ill. 196, 144 N. E. 815 (1924). 

* Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61, 31 Sup. Ct. 337 (1911); 
Dutton Phosphate Co. v. Priest, 67 Fla. 370, 65 So. 282 (1914); (1931) 9 N. Y. U. 
L. Q. Rev. 82. 

™3 McQuillin, op. cit. supra note 6, at 111. 

“North American Cold Storage Co. v. City of Chicago, 211 U. S. 306, 29 Sup. 
Ct. 101 (1908); Lowe v. Conroy, 120 Wis. 151, 97 N. W. 942 (1904); Adams 
v. City of Milwaukee, 144 Wis. 371, 129 N. W. 518, aff'd, 228 U. S. 572 (1911); 
2 Cooley, op. cit. supra note 6, at 1313 and cases there cited. 
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collectively.2 Hence, even though it be held “unfair” to close down 
a business as a means of compelling the owner to bargain collectively, 
it might nevertheless be regarded as “fair” to do the same thing to 
preserve the public peace and safety. 


(2) Classification: The chief remaining question, then, is reason- 
ableness of classification. Assuming that the employers could prove 
that in many labor disputes not involving an alleged refusal to bar- 
gain collectively, strikes and other disturbances equally violent had 
occurred in the past, and would probably occur in the future (which 
seems the chief ground of objections to the ordinance) ,** it does 
not necessarily follow that the classification is unreasonable. Legis- 
lation need not cover the whole field of abuses in a given situation. 
If there is a reasonable basis for special legislative treatment of the 
class created,®5 and if its operation affects alike all persons similarly 
situated,®® the classification may be upheld. 


If the purpose is to further the policy of collective bargaining, 
it is clearly reasonable to shut down only those businesses whose 
owners refuse to bargain collectively. But if the purpose is to 
safeguard the public, then there is more doubt as to the validity of 
the classification, even though all employers in the same classifica- 
tion be treated alike. The question is whether the feared results are 
more likely to follow from refusal to bargain than from any other 
disagreement between employer and employes. In view of the ma- 
chinery provided by the Wagner Act, and to some extent by the Wis- 
consin statutes,®7 for settling disputes over collective bargaining, 
it might be contended that disturbances are even less likely to re- 
sult from this kind of disagreement than from any other. Prac- 
tically, however, the very fact that the federal and state govern- 
ments have sanctioned collective bargaining might very well en- 
gender a peculiarly bitter feeling on the part of those whose right 
in this respect was denied. This last represents, in substance, the 
point of view of the draftsmen of the ordinance, who contend that in 
the past the most vicious, if not all, the labor disputes in Milwaukee 
have been caused by the denial of the right of collective bargaining.** 


* Wis. Stat. (1933) §268.24. 

™“ Milwaukee Journal, Nov. 27, 1935, at p. 1. 

*Mehlos v. Milwaukee, 156 Wis. 591, 148 N. W. 882 (1914): “It is gen- 
erally the case that a classification cannot be made so as to make a definite line 
within which may be seen all of the dangers to be guarded against and without 
which there are no‘ such dangers. The best that can be done is to keep within 
the clearly reasonable and practicable. That is accomplished where there are 
such general characteristics of the members of the class as to reasonably call for 
special legislative treatment. That may be true, generally, and yet some of such 
characteristics sometimes be found to exist outside of the boundaries of the class.” 

™ Barbier v. Connolly, 113 U. S. 27, 5 Sup. Ct. 356 (1885); Lindseley v. 
Natural Carbonic Gas Co., 220 U. S. 61, 31 Sup. Ct. 337 (1911) ; Moercker v. Mil- 
waukee, 151 Wis. 324, 139 N. W. 399 (1912). 

* Wis. Stat. (1933) §101.10 (8). 

* City officials of Milwaukee claim that local experience has shown that, 
where an employer has refused to meet with his employes, a feeling of resent- 
ment grows up and is soon merged in a general public attitude. Ultimately the 
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Statistics show a sharp decrease in the number and duration of strikes, 
as compared with 1921, a representative year in the last previous de- 
pression, while Section 7 (a) of the N. I. R. A., which tended to pro- 
mote collective bargaining, was in force.8® This does not necessarily 
indicate that strikes are caused by refusal to bargain collectively, but 
rather that bargaining may prevent, postpone or settle strikes. The 
underlying cause of a strike may very well be refusal to grant de- 
mands for increased wages, for example. Yet refusal to negotiate 
will often aggravate the dispute and hasten the event of the strike 
and incidental disturbances. Since the ordinance does not become 
effective until after a strike has been called, the essential fact is not 
that refusal to bargain causes strikes, but that an agreement to bar- 
gain may terminate a strike and that there is no other way to settle 
a strike except to bring the parties together and negotiate with or 
without the service of a mediator. Collective bargaining does not 
require that an agreement be reached, but merely that the parties at- 
tempt in good faith to reach an agreement, which they cannot do un- 
less they meet.*° 





dispute becomes a controversy with the community on one side and the em- 
ployer on the other. For nearly half a century, until two years ago, there had 
been no serious labor trouble in that city. On the two occasions when such 
trouble has occurred in the past two years, there had been a refusal to meet with 
representatives of the employes and the violence which occurred was caused by 
public sympathizers rather than by the strikers themselves. 

* (1935) 35 Col. L. Rev. 1098, 1099; (1935) 40 Monthly Labor Rev. 101, 
103; (1935) 41 Monthly Labor Rev. 665, 666. 

National Labor Relations Board, Report No. 573 (to accompany S. 1958) 
May 1, 1935, 74th Cong., 1st Session: Mr. Walsh, from the Committee on Edu- 
cation and Labor, said, “... Many of the most fertile sources of industrial 
discontent can be segregated into a single category susceptible to legislative treat- 
ment. Competent students of industrial relations have estimated that at least 25 
per cent of all strikes have sprung from failure to recognize and utilize the theory 
and practice of collective bargaining, under which are subsumed the rights of 
employees to organize freely and to deal with employers through representatives of 
their own choosing. Figures compiled by the Bureau of Labor Statistics of the 
United States Department of Labor confirm this estimate. And of the 6,355 new 
cases received by the regional agencies of the present National Labor Relations 
Board during the second half of 1934, the issue of collective bargaining was 
paramount in 2,330, or about 74 [37 (?)] per cent.” 

Mr. J. Warren Madden, Chairman of the National Labor Relations Board, 
in a speech before the Congress of American Industry, New York City, December 
5, 1935, said: “It is a proved fact that a very large proportion of strikes and 
lockouts result directly from the resentment and suspicion which naturally follow 
interference by employers with the desire of employees for self-organization.” 
Press release of the National Labor Relations Board, No. 42, December 5, 1935. 
In the same press release the Board refers to affidavits of experts to the effect that 
collective bargaining in the clothing industry has eliminated strikes and caused 
industrial peace. 

“Lloyd K. Garrison, The National Labor Relations Act, Survey Graphic, Dec., 
1935, 596, 598. 

An analogy might be drawn between a bona fide attempt to bargain and 
a sincere attempt to mitigate a nuisance. In Bliss v. Anaconda Copper Mining 
Co., 167 Fed. 342 (C. C. D. Mont. 1909) an injunction against operation of a 
smelting plant, which was emitting ore dust and injurious fumes, was denied, the 
court stressing the fact that the defendant had gone to considerable expense and 
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It might be argued that this ordinance is a weapon in the hands 
of labor, and that by planned gatherings of people and simulated 
threats of public danger, labor groups might cause the ordinance to be 
invoked. It cannot be assumed that the ordinance will be used where 
there is a fictitious danger. Such an abuse of discretion would cer- 
tainly be grounds for relief in a particular case, and continued abuse 
would render the whole ordinance invalid.*! 


Validity of Summary Action Authorized by Ordinance. The sum- 
mary character of the action here provided for raises the question of 
procedural due process, from the viewpoint of the employer. Where 
the requisite state of facts has been found to exist, a business must 
be closed “within twenty-four hours” of service of notice. Under 
such circumstances there is no time for recourse to the courts before 
action is taken. There are no limits placed upon the time during 
which a plant may be kept closed, and a heavy penalty is provided 
for failure to comply with the order. Procedural due process re- 
quires notice and an opportunity to be heard, as a general rule. How- 
ever, where the purpose of the ordinance would be defeated by re- 
quiring a hearing before action can be taken, due process of law is 
not defeated by summary action, unless appeal, subsequent to such 
action, to a superior administrative body or to the courts is denied.*? 

An analogy might be drawn between action under this ordinance 
and action by public health officers in immediate and summary de- 
struction of property, which is in fact a nuisance, without a pre- 
liminary legal proceeding or opportunity for hearing.** There are 
also cases upholding summary action where it was necessary for pub- 
lic authorities to interfere with the use of property or destroy it, 
where the owner was in no way at fault, as in the case of destruction 
of buildings to prevent the spread of fire.** If this ordinance is to 





had done all in its power to alleviate the damage. On the other hand, an in- 
junction has been granted where the defendant made no attempt to correct the 
conditions complained of. Sullivan et al. v. Jones & Laughlin Steel Co., 208 Pa. St. 
540, 57 Atl. 1065 (1904); State v. Dower, 134 Mo. App. 352, 114 S. W. 1104 
(1908). Likewise an employer who has met with his men in a bona fide attempt 
to solve a labor dispute, even if the attempt should fail, is more deserving of 
consideration, on broad equitable principles, than an employer who has not taken 
this readily available means in an effort to ward off a strike and resulting dis- 
turbance. Granted that the analogy relates merely to the application of a judicial 
doctrine, nevertheless it lends some support to a similar basis of classification by 
the legislature. 

“Vick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064 (1885). An ordinance 
may be discriminatory on its face or because of discrimination in its use. 

“Lawton v. Steele, 152 U. S. 133, 14 Sup. Ct. 499 (1894); Mehlos v. Mil- 
waukee, 156 Wis. 591, 148 N. W. 882 (1914); 3 Willoughby, Constitution of U. S. 
(2d ed., 1928) 1733; Powell, Administrative Exercise of the Police Power (1911) 
24 Harv. L. Rev. 333. 

“North American Cold Storage Co. v. City of Chicago, 211 U. S. 306, 
29 Sup. Ct. 101 (1908); Lowe v. Conroy, 120 Wis. 151, 97 N. W. 942 (1904); 
State ex rel. Nowotry v. City of Milwaukee, 140 Wis. 38, 121 N. W. 658 (1909); 
Adams v. City of Milwaukee, 144 Wis. 371, 129 N. W. 518, aff'd, 228 U. S. 572 
(1911). 
““2 Cooley, op. cit. supra note 6, at 1313 and cases there cited. 
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be invoked only in cases of such extreme necessity as exists in the 
latter class of cases, then it would seem that the right to use sum- 
mary action exists independent of the ordinance. However, if the 
ordinance, as appears on its face, is intended as preventive, and may 
be invoked before serious rioting and violence has actually occurred, 
the authority of health officers acting under an ordinance to prevent 
the spread of contagion and disease, is a better analogy. However, the 
soundness of the health officer analogy is somewhat doubtful. In the 
latter case the officer is particularly qualified to pass on what amounts 
to a question of fact. But under the ordinance in question the Mayor 
and Police Chief have no peculiar qualifications for determining the 
question of whether there has been a refusal to bargain collectively, 
and the very question of refusal is a delicate and complicated question 
of mixed law and fact, as the authorities indicate,4® and one which 
perhaps can properly be decided only by a judicial tribunal. 

There are statements to the effect that whoever abates an alleged 
nuisance, unless acting under judgment of a court having jurisdiction, 
does so at his peril.4® However, the duties imposed by this ordinance 
are discretionary and of a quasi-judicial nature. It is generally held 
in such cases that a public officer is exempt from liability for mistaken 
exercise of power, in the absence of corrupt or malicious motives, or 
abuse of discretion.*7 In Lowe v. Conroy,4® however, the Wisconsin 
court held that a public officer is liable for destruction of property 
not in fact a nuisance, even though acting under an honest mistake 
of judgment. Under the doctrine of this case, while the city would 
not be liable, the Mayor or Chief of Police of the City of Milwaukee, 
as a private individual, would be personally liable if in a subsequent 
judicial proceeding it should be proved that the particular business 
shut down was not in fact a nuisance within the terms of the ordin- 
ance, even assuming the ordinance itself was valid. The Lowe case 
states the following as a general rule: “The power to summarily 
abate nuisances was fully recognized and established as a principle 
of the common law, upon the ground that the requirement of prelim- 
inary formal legal proceedings and a judicial trial would result in de- 
feating the beneficial objects sought to be attained.”*® From this 
it would appear that an injunction to prevent the application of the 
ordinance (assuming its constitutionality in general), to a particular 
business would be of no avail. In view of the difficulty of proving 
after the shutting down of a business that the finding of nuisance was 
not justified by the facts, or of proving the damages for wrongful 
shutting down, as well as the improbability of collecting any sizeable 





co “System Federation No. 40, Ry. Employees Dept. of the A. F. of L. v. 
Virginia Ry. Co., 11 Fed. Supp. 621 (E. D. Va. 1935); (1935) 35 Col. L. Rev. 
1098, 1109. 

“People ex rel. Copcutt v. Board of Health, 140 N. Y. 1 (1893). 

“2 McQuillin, op. cit. supra note 6, at 283; 46 C. J. 1043. 

“120 Wis. 151, 97 N. W. 942 (1904). 
“Id. at 155. 
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amount from the individual officer, the extreme hardship which might 
be caused by the operation of the ordinance is apparent.®° 


Power Delegated by Ordinance. It has been frequently held in 
this state, in cases involving granting or revocation of licenses by 
city officials with only such very broad standards as, “wherever it shall 
be considered necessary or expedient for the good order of the city 
so to do,”®! that such determination involves administrative func- 
tions only, and consequently there is no delegation of legislative power 
involved.52 It is only where there are no standards of any sort pro- 
vided, or where the determination of standards is clearly delegated, 
that ordinances have been declared invalid on this ground.5? The 
lack of standards to determine when there has been a refusal to bar- 
gain collectively has been pointed out above.5¢ There is no subdelega- 
tion to the citizen’s committee, since their findings are advisory only. 


It is suggested that if the ordinance is an attempt to make the 
operation of a business under the conditions specified a nuisance 
per se, it is invalid; and that if the court looks behind the declared 
purpose and finds that it is primarily an attempt to force collective 
bargaining, it is, perhaps, likewise invalid. But if the declared pur- 
pose of preventing injury to the person and property of the mem- 
bers of the community is accepted as the real purpose, the statute 
appears to be valid. Even in such case a court, when faced with the 
almost gertain necessity of determining the validity of a statute on 
opinion evidence only, may employ the conservative policy so often 
evidenced in labor decisions, and find that the ordinance is unreason- 
able and discriminatory. The enactment is plainly in the class of 





"The action provided for in this ordinance suggests the analogy to martial 
law. Power to govern by martial law is given to the governor of a state, not to 
city officials. It was held in Sterling v. Constantin, 287 U. S. 378, 53 Sup. Ct. 
190 (1932), affirming Constantin v. Smith, 57 F. (2d) 227 (E. D. Tex. 1932), 
that the Governor of Texas could not shut down oil wells, even though the pro- 
ducers were violating a conservation act of the state legislature. The Texas case 
was decided, however, on the ground of misuse of martial law. There was no 
statute purporting to confer power on the Governor, similar to the Milwaukee 
ordinance. 

™ State ex rel. Bluemound Amusement Park v. Mayor of City of Milwaukee, 
207 Wis. 199, 240 N. W. 847 (1932). 

“City of Milwaukee v. Ruplinger, 155 Wis. 391, 145 N. W. 42 (1914); City 
of Milwaukee v. Rissling, 184 Wis. 517, 199 N. W. 61 (1924); Lerner v. Delavan, 
203 Wis. 32, 233 N. W. 608 (1930). 

"State ex rel. Garrabad v. Dering, 84 Wis. 585, 54 N. W. 1104 (1893); Vil- 
lage of Little Chute v. Van Camp, 136 Wis. 526, 117 N. W. 1012 (1908); 
Wagner v. City of Milwaukee, 177 Wis. 410, 187 N. W. 185 (1922). 

“System Federation No. 40, Ry. Employees Dept. of the A. F. of L. v. 
Virginia Ry. Co., 11 Fed. Supp. 621 (E. D. Va. 1935) ; (1935) 35 Col. L. Rev. 1098, 
1109. 
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social experiments which the courts have of late been noticeably 
hesitant in encouraging.®® 
Marjorie Loomis 


MorTGAGES—RIGHT OF RECEIVER IN FORECLOSURE TO RENTS 
AND ProFITS WHEN FEE-O)WNER IS NOT PERSONALLY LIABLE FOR 
MorTGAGE INDEBTEDNESS.—A mortgagor conveys mortgaged prem- 
ises to a grantee who does not assume the mortgage debt. Subse- 
quently, the mortgagee commences foreclosure proceedings. Under 
what circumstances may the mortgagee secure the appointment of a 
receiver of the rents and profits? For what purposes may the re- 
ceiver use the rents and profits collected? May the receiver apply 
the rents and profits to payment of the mortgage indebtedness or any 
part thereof ? 

An illustration of this problem occurs where a second mortgagee 
forecloses or takes a voluntary conveyance from a mortgagor prior 
to institution of foreclosure proceedings by the first mortgagee. A 
variation of the same problem occurs where the mortgagor conveys a 
leasehold interest to a party who pays rent in advance and takes pos- 
session of the premises. Before such lessee’s term has expired, the 
mortgagee starts foreclosure proceedings and asks for the appoint- 
ment of a receiver of the rents and profits. The court then has to deal 
with the disposition of the rents and profits during the period of a 
year or more which will elapse between the time judgment of fore- 
closure is rendered and the time the sale of the premises under such 
judgment is confirmed after expiration of the period of redemption.! 

It should be borne in mind at the outset that in Wisconsin one 
who takes a conveyance of land subject to a mortgage does not be- 
come personally liable for the mortgage indebtedness without an ex- 
press promise by which he assumes and agrees to pay such indebt- 
edness.? 

The following discussion will be restricted to states which adhere 
to the so-called “lien theory” of the mortgage, by which no title is 
conveyed to the mortgagee. It is likely, however, that some courts in 





“The “Toledo Industrial Peace Plan” in operation in Toledo, Ohio, in a vol- 
untary arbitration plan, and not created or sanctioned by ordinance. It is headed 
by a Director, who is a representative of the Department of Labor. There is a 
Peace Board consisting of representatives of industry, labor and the general public. 
The plan was sponsored and has been strongly supported by three leading news- 
papers of Toledo, and the only enforcing agency relied upon is public opinion. 

*Finch v. Houghton, 19 Wis. 149 (1865) (This was the first case in Wisconsin 
where a receiver was appointed. There the fee owner was not personally liable 
on the mortgage debt.) In a subsequent case, Whorton v. Webster, 56 Wis. 369, 
14 N. W. 280 (1882), the court, after disposing of the case by construction of 
various agreements between the parties, specifically referred to the question of 
whether a receiver could ever be appointed in such circumstances as undecided. 
Since that time, the effect of a conveyance by the mortgagor of his whole in- 
terest, on the appointment of a receiver and the disposal of rents and profits by 
such receiver has not come to the attention of the Wisconsin court. 

*Cleveland v. Southard, 25 Wis. 479 (1870); Tanguay v. Felthousen, 45 
Wis. 30 (1878); Redhead v. Skidmore Land Co., 194 Wis. 123, 215 N. W. 937 
(1927). 
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“lien theory” states have been influenced strongly by the theories en- 
tertained in states which adhere to the so-called “title theory” of the 
mortgage, whereby the mortgage conveys title to the mortgagee. 

This discussion will exclude also the effect of a pledge of rents 
and profits in the mortgage, as well as the effect of clauses giving 
possession to the mortgagee immediately upon default by the mort- 
gagor, or clauses providing for the appointment of a receiver im- 
mediately on commencement of foreclosure proceedings. 

In Michigan, a mortgagee has no right to have a receiver ap- 
pointed prior to a sale of the mortgaged property and expiration of 
the period of redemption, unless there are exceptional circumstances 
in the case.* A similar doctrine existed in California until the rule 
was changed by statute.5 The cases which established this doctrine 
in Michigan and California® were both cases in which the fee owner 
at the time of foreclosure was not personally liable on the mortgage 
debt. Such a theory is illustrated by Straus v. Barbee,” a case in 
which the owner of the fee at the time of foreclosure was a party 
not personally liable on the mortgage debt. In the lower court, a re- 
ceiver of the rents and profits was ordered to pay rents and profits 
on account of delinquent taxes. Reversing the lower court, the 
Michigan court said: 


“The mortgagors and subsequent holders of title under 
conveyances from them were and are entitled to the pos- 
session of the mortgaged premises and the rents, issues, and 
profits thereof until foreclosure sale and the expiration of 
the equity of redemption. The appointment of a receiver 
except under extraordinary circumstances does not alter this 
rule. The court has no jurisdiction, power, or authority to 
order, direct, or decree a receiver appointed by the court to 
take possession of and collect and disburse the proceeds aris- 
ing from the rents, income, and profits of the real estate 
mortgaged ; to apply the proceeds thereof to the payment of 
preferred or other creditors.’’§ 


A striking illustration of this doctrine was the case of Woodland 
v. Heron,® where the mortgagor, after foreclosure proceedings had 
been started and after the mortgagee had secured the appointment of 
a receiver, but before notice of such appointment had been given to 





*Geraldson, Clauses Increasing Rights of Mortgagees (1935) 10 Wis. L. 
Rev. 492; First Wisconsin Trust Co. v. Adams, 261 N. W. 16 (Wis. 1935). 

* Wagar v. Stone, 36 Mich. 364 (1877); Hazeltine v. Granger, 44 Mich. 503, 7 
N. W. 74 (1880); Union Trust Co. v. Charlotte General Electric Co., 152 Mich. 
568, 116 N. W. 379 (1908); Straus v. Barbee, 262 Mich. 113, 247 N. W. 125 
(1933). But cf. Nusbaum v. Shapero, 249 Mich. 252, 228 N. W. 785 (1930). 
Mich. Comp. Laws (1929) 13498 (Assignment of rents in trust mortgages.) 

* Guy v. Ide, 6 Cal. 99 (1856); West v. Conant, 100 Cal. 231, 34 Pac. 705 
(1893); Baker v. Varney, 129 Cal. 564, 62 Pac. 100 (1900). 

* Wagar v. Stone, 36 Mich. 364 (1877) ; Guy v. Ide, 6 Cal. 99 (1856). 

*262 Mich. 113, 247 N. W. 125 (1933). 

* Ibid. 
*120 Cal. 614, 52 Pac. 1006 (1898). 
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the mortgagor, assigned her interest in the rents and profits to her 
attorney. One would be tempted to call such a transaction fraudulent 
as intended to hinder creditors, but the California court nevertheless 
allowed the assignee to retain the rents and profits as against the 
receiver.1° 

The New York theory of the receivership is confused, and seems 
to be influenced strongly by the “title theory” of the mortgage, al- 
though New York professes to follow the “lien theory.”!1 The 
mortgagee apparently has a right to the rents and profits immediately 
upon default by the mortgagor,!* even without an express pledge 
of rents and profits in the mortgage. The court, upon a foreclosure, 
may make the decree relate back to the time of the commencement 
of the action, so that a receiver, appointed because the premises are 
inadequate security, may pay rents and profits over to the mortgagee 
to apply on the mortgage debt.1* This theory would seem to make the 
rights of a fee owner at the time of foreclosure immaterial. Indeed, 
the court said in Rutherfurd Reality Co. v. Cook :\4 


“Tt is the inadequacy of the security, not the personal 
liability of the owner of the equity of redemption, nor that 
of any other party to the action that authorizes the court 
to impound the rents.” 


In the case of Prudence Co. v. 160 W. 73rd St. Corp.5 the New 
York Court of Appeals said: 


“Such orders (referring to an order appointing a re- 
ceiver) must be auxiliary to the right to foreclose the lien, 
and cannot deprive any party of a title or right, which, 
though subordinate to the lien of the mortgage, survive and 
are valid until the lien is foreclosed by a sale under judg- 
ment of foreclosure.” 


Following this reasoning, it would appear that since a fee owner 
has a right to the rents and profits as an incident of his legal 
title, he cannot be deprived of that right by the appointment of a 
receiver, collection of rents and profits by such receiver, or by ap- 
propriation of such rents and profits by the mortgagee to apply on 
the mortgage debt. Yet the New York court seemed to favor just 





* Accord: Garretson Inv. Co. v. Arndt, 144 Cal. 64, 77 Pac. 770 (1904). 

* Hollenbeck v. Donnell, 94 N. Y. 342 (1884). 

™ Ibid.; N. Y. Life Ins. Co. v. Fulton Development Co., 265 N. Y. 348, 193 
N. E. 348, 193 N. E. 169 (1934) (In this case there was an express pledge of 
rents and profits but the court did not seem to give such a pledge much weight 
in the opinion). 

* Ibid.; Wyckoff v. Scofield, 98 N. Y. 475 (1885); U.S. Trust Co. of N. Y. 
v. N. Y., W. Shore, & Buffalo Ry. Co., 101 N. Y. 478 (1886); Rutherfurd Realty 
Co. v. Cook, 198 N. Y. 29, 90 N. E. 1112 (1910). 

“108 N. Y. 29, 90 N. E. 1112 (1910) (The case turned on this point, so 
it cannot be considered mere dictum). 

*260 N. Y. 205, 211, 183 N. E. 365, 367 (1932) (The court was here 
referring to the rights of a tenant under a lease. Would the same reasoning apply 
to the rights of a purchaser of the fee?). 
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such a theory when, in the Prudence case, they reasserted the doctrine 
that the interest of the mortgagee in rents and profits relates back 
to the time of the commencement of the action, and spoke of the 
receiver as holding the rents and profits in trust for the mortgagee to 
apply upon a judgment for deficiency. 

The New York position is somewhat clarified by the case of 
New York Life Insurance Co. v. Fulton Development Corp.® In 
that case, a second mortgagee was in possession of the premises and 
collecting rents under an agreement with the mortgagor. The first 
mortgagee commenced foreclosure proceedings and a receiver was ap- 
pointed. The receiver was held entitled to collect all the rents un- 
paid at the time of his appointment, although some of the rents, hav- 
ing fallen due prior to his appointment, should have been collected 
by the second mortgagee under his agreement with the mortgagor. 
The court seems to have proceeded upon the theory that once fore- 
closure proceedings have been started, the mortgagee has a claim 
to the rents as security against a judgment for deficiency. Further- 
more, the mortgagee seems to be entitled to such security irrespective 
of the rights of any third parties to the rents and profits. 

The views thus far discussed are rather extreme as to the theory 
of the foreclosure receivership. Most states follow the rule expressed 
by the Minnesota court in Marshall & Ilsley Bank v. Cady :17 


“The only ground upon which a receiver of the rents 


and profits can be appointed . . . is the equitable one that 
it is necessary to prevent waste, and protect and preserve 
the premises themselves. . . . The fact that the premises 


are inadequate security, or that the mortgagor is insolvent, 
or both combined, is, of itself alone, no ground for the 
appointment of a receiver, although it might be a very ma- 
terial consideration in passing upon the propriety or neces- 
sity of appointing a receiver for the purpose of preserving 
the premises. . . . It can hardly be necessary, in view of 
what has been said, to suggest that, even where a receiver 
has been appointed for the purpose of protecting and pre- 
serving the property, the rents and profits can be used only 
for that purpose and not for the purpose of paying the 
mortgage debt.’’18 


Following this theory, the Minnesota court in National Fire In- 
surance Company v. Broadbent!® where the title to the mortgaged 
premises was in a party not personally liable for the debt, refused 
to appoint a receiver on the ground that there was no sufficient 
showing of waste. In a Washington case the title to the mortgaged 
premises was in parties not personally liable for the mortgage debt. 





° 265 N. Y. 348, 193 N. E. 169 (1934). 

776 Minn. 112, 116, 78 N. W. 978, 979 (1899). 

**The Minnesota court then cites Michigan and California cases as authority. 

* 77 Minn. 175, 79 N. W. 676 (1899) ; cf. Warren v. Pitts, 114 Ala. 65, 21 So. 
494 (1897). 
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The court refused to allow a receiver to use rents and profits.2° The 
same result was reached by the Iowa court in Young v. Stewart?* 
and Smith v. Cushatt.22 There are holdings to the same effect in 
South Dakota?* and Kentucky.** 


The view of the Wisconsin court has shifted from the theory 
that a receiver will be appointed where the security is inadequate 
and the mortgagor is insolvent to the theory that a receiver will not 
be appointed unless there is a showing of waste. The early Wisconsin 
case of Finch v. Houghton?® held that a receiver would be appointed 
on the former theory. Schreiber v. Carey?® spoke of the necessity 
of showing waste as precedent to the appointment of a recetver: 
but in that case, besides a failure to pay taxes on the mortgaged 
property (a species of waste), the insolvency of the mortgagor and 
inadequacy of the security were also relied on by the court in con- 
firming the appointment of a receiver. Morris v. Branchaud?" put the 
appointment of a receiver on the ground of either waste or in- 
solvency and insecurity. Sales v. Lusk?® spoke vaguely of general 
considerations of equity. Winkler v. Magdeburg?® relied for the 
appointment of a receiver on failure of the mortgagor to pay taxes, 
holding that this was waste. Finally, in Grether v. Nick®° the Wis- 
consin court swung over to the theory that before a receiver should 
be appointed a showing of waste was essential. This view was ad- 


* Gerber v. Heath, 92 Wash. 519, 159 Pac. 691 (1916) (The court said: “It 
seems clear to us that the net revenues from the property pending the foreclosure 
and up to the time of sale were the property of the holder of the legal title’). 

™ 201 Iowa 301, 207 N. W. 401 (1926). 

*199 Iowa 690, 202 N. W. 548 (1925) (Tenant for years paid rent in ad- 
vance to mortgagor). 

™* First Natl. Bank of Aberdeen v. Cranmer, 42 S. Dak. 404, 175 N. W. 881, 
882 (1920). Pratt v. Minahan, 56 S. Dak. 611, 230 N. W. 281 (1930); (Both 
holding that the receiver cannot apply any part of the rents and profits on the 
mortgage debt); cf. Robinson v. Nelson, 44 S. Dak. 281, 183 N. W. 874 (1921). 
(The court seems to infer that if the mortgagor’s assignee is served in the fore- 
closure proceeding, the receiver might be authorized to turn the rents and profits 
over to the mortgagee to apply on the mortgage debt.) 

* Watt’s Admr. v. Smith, 250 Ky. 617, 63 S. W. (2d) 796, 800 (1933) (The 
Kentucky court, by way of dictum, stated: “Where another than the mortgagee 
has acquired a legal or equitable interest in or title to the rents and profits, prior 
to the appointment of a receiver, . . . the mortgagee’s claim to such rents and 
profits will be postponed to that of the intervening claimant.”). 

*19 Wis. 149, 163 (1865). 

*48 Wis. 208, 220, 4 N. W. 124 (1879) (The court said: “We agree with 
counsel for the appellant (mortgagor) that the court should not appoint a 
receiver in a foreclosure action unless the facts establish a case which clearly 
invokes the exercise of the equitable powers of the court, in order to protect the 
mortgagee against a loss and injury which will necessarily result to him by 
reason of the acts or negligence of the mortgagor or those claiming under him.”). 

52 Wis. 187, 8 N. W. 883 (1881). 

*60 Wis. 490, 19 N. W. 362 (1884) (The court stated: “The right to the 
rents and profits does not grow directly out of the relations of the parties as a 
matter of strict right but is founded upon equitable considerations which ad- 
dress themselves to the sound discretion of the court.”) 

* 100 Wis. 421, 76 N. W. 332 (1898). 
"193 Wis. 503, 213 N. W. 304 (1927). 
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hered to in subsequent cases*! but was somewhat modified in Dick 
& Reuteman Co. v. Hunholz,32 where the court adopted a theory that 
a receiver may be appointed to prevent waste which is likely to occur 
in the future as well as to cure and prevent waste existing at the 
time of the appointment of the receiver. 

If waste is the controlling condition which calls for the appoint- 
ment of a receiver, then it should follow, as the Minnesota court said 
in Marshall & Ilsley Bank v. Cady,3* that the receiver’s rights are 
limited to collecting rents and applying them to cure or prevent 
waste, and for that purpose only. But the Wisconsin court, when they 
approved the waste theory in Grether v. Nick®* departed from the 
rule, saying: 


“When the receiver so takes possession, whether there 
is any foundation for it in principle, it is well established 
that the rents and profits so collected by the receiver may 
be applied on the mortgage debt, though not pledged as se- 
curity therefore. We do not attempt to vindicate this prac- 
tice but simply accept it as a well established principle of 
equity jurisprudence.” 


The court has explained this rule in Ottman v. Tilbury®® and Zim- 
merman v. Walgreen Co.,3* by saying that the rents and profits be- 
long to the owner of the fee, who in these cases was the mortgagor, 
but the court, for equitable reasons, would apply them on the mort- 
gage debt or deficiency judgment if any was entered. There may 
be one of two theories behind the rule: 


(1) Since the mortgagor is personally liable on the debt, and 
since the rents and profits are his property as long as he does not 
convey the land, the appointment of a receiver becomes a means 
through which the property of the mortgagor may be taken in an 
“equitable execution” on a deficiency judgment which may be en- 
tered against him. This, in effect, gives the mortgagee, who origin- 
ally took only the land itself as security, an additional security be- 
yond that contracted for in his mortgage, in the form of rents and 
profits accruing during the year of redemption. Regardless of the 
merits of such a position when applied to the case of a fee owner 
who is at the same time the mortgagor, it affords no basis for taking 
the property of the fee owner if he is not personally liable for the 
mortgage debt. 


(2) A second theory upon which rents and profits may be ap- 
plied to the satisfaction of the mortgage debt is that stated by the 





“ Ottman v. Tilbury, 204 Wis. 56, 234 N. W. 325 (1931); Crosby v. Keilman, 
206 Wis. 252, 239 N. W. 431 (1931). 

* 213 Wis. 499, 252 N. W. 180, 253 N. W. 184 (1934). 

76 Minn. 112, 78 N. W. 978 (1899). 

™103 Wis. 503, 509, 213 N. W. 304 (1927). 

* 204 Wis. 56, 234 N. W. 325 (1931). 
215 Wis. 491, 255 N. W. 534 (1934). 
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New York court in New York Life Insurance Co. v. Fulton Develop- 
ment Corp.’ that “an owner of property is entitled to the rents until 
there is a default under the mortgage, then the mortgagee has an 
equitable claim to the rents unpaid.” Such an approach to the prob- 
lem would aparently give the mortgagee an equitable lien on the 
rents and profits irrespective of the rights of the fee owner who is 
not personally liable on the mortgage. This view was followed by the 
Wisconsin court in First Wisconsin Trust Co. v. Adams*® where 
there was an express pledge of rents and profits in the mortgage. 

It should be noted that both of these theories, by virtue of which 
the receiver can apply rents and profits to the satisfaction of the 
mortgage debt, disregard the purpose for which the receiver is ap- 
pointed in the first instance. He is not appointed to give the mortgagee 
additional security against a possible deficiency judgment, nor is 
he appointed to give effect to some equitable lien which the mortgagee 
may have on the rents and profits. In Wisconsin, as in most states, 
the receiver is appointed solely to prevent waste and preserve the 
security of the mortgagee during the period of redemption. In giving 
the receiver power to assume this function, the following principles 
should apply : 


(1) The mortgagee has a right to have his security preserved. A 
fee owner has a corresponding duty to prevent waste of the security. 
When the fee owner has breached such duty and there is actual waste, 
the court is justified in using the rents and profits to prevent waste, 
even though such rents and profits belong to the owner of the fee. 


(2) But if the fee owner is not personally liable on the mortgage 
debt, since the rents and profits belong to him until his title is barred 
by foreclosure and expiration of the period of redemption, there is 
no equitable principle which can be invoked to justify the taking 
of his property to apply on a debt or deficiency judgment for which 
he is not liable. Hence, the receiver should not be allowed to apply 
any part of the rents and profits on the mortgage debt, but once 
waste has been cured the rents and profits in the receiver’s hands 
should be paid over to the owner of the fee. 

ArTHUR MaGIDsoN 


PLEADING, PRACTICE AND PROCEDURE—NEW AND AMENDED 
RuLEs In Wisconstn.—Chapters 541 and 483, Laws of 1935, and 
the Wisconsin Supreme Court rules promulgated June 24, 1935, un- 
der the provisions of Section 251.18, which took effect January 1, 
1936, offer little in the way of new rules, but attempt to clarify and 
consolidate existing rules of pleading and practice with a view toward 
eliminating procedural riddles and pitfalls. 

The statutes have been made more clear, concise and compact. 
Where the court has heretofore construed a statute to have a certain 
interpretation, the statute has been amended more clearly to express 





"265 N. Y. 348, 193 N. E. 169 (1934). 
"261 N. W. 16 (Wis. 1935). 
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that meaning. Where one statute has been impliedly repealed by 
the passage of a later statute inconsistent with it, such earlier statute 
is stricken from the statute book. Duplications and obsolete provis- 
ions are omitted. It is the purpose of this comment to note some of 
the more important changes and the purposes of such amendments. 

The anomaly of submitting issues piecemeal and of successive 
verdicts where there are several defendants in an action on insurance 
policies has been disposed of by amendment to Section 260.18. All 
issues are to be tried together and the verdict shall fix the amount for 
which the companies are severally liable. The judgments however are 
to remain separate as was the practice heretofore. 

Use of the interpleading statute, Section 260.19, has been extended 
to the extent that it is not necessarily limited to the time for answer- 
ing in case a defendant in an action for debt or for specific property 
makes “due application” to interplead a third person who claims the 
same debt or property. 

By amendment to Section 261.05, no longer is an order of the 
court necessary for a change of venue between municipal and circuit 
courts. The section now conforms to the procedure in Section 261.03 
where the consent of the parties is sufficient. The result stated in 
Swan v. Porter, where the technicality of an order had a disastrous 
effect, is no longer possible. 

Section 263.17 has been amended to allow a demurrer to a 
counterclaim if the counterclaim is barred by the Statute of Limita- 
tions. This amendment fills the gap which had been left open when 
the section was first adopted. 

By amendment to Section 263.23, subscription and filing of plead- 
ings must be made not later than the time of placing the action on the 
trial calendar which should be ten days after notice of trial.2 The 
amendment makes the time more definite than the old rule which per- 
mitted filing at any time before the beginning of the term of court. 
In operation, time for filing will be shortened. The statute repre- 
sents an effort to enforce the regular filing of papers. 

The amendment to Section 281.03 requires the lis pendens to 
be filed after the filing of the complaint. Contemporaneous filing of 
the papers, if ever physically possible, is no longer permitted. The 
omission of the requirement of the filing of the lis pendens more 
than twenty days prior to judgment in real estate mortgage fore- 
closure actions affects no change, because of the requirement made in 
Section 278.01. 

By Section 263.45, amendment “of course” to pleadings is allowed 
if made within twenty days after the service of such pleadings. 
Formerly, it was possible for one to amend his pleading “of course” 
any time within the twenty days after the service of the answer or 
demurrer to it. “The delay aimed at is that of the trial and not 





706 Wis. 34, 70 N. W. 1068 (1897). 
* Wis. Stat. (1933) §252.09. 
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of noticing for trial.”* However this amended statute in effect de- 
prives a party of the benefit of the section, for usually the answer or 
demurrer is not served till the last days allowed. It may at that 
time be that the pleader first desires to amend. But the general statute 
on amendments* may help to remedy this awkward situation. 


Section 263.45 now allows an amendment of the reply. The old 
provision that “a copy of the amended pleading must be served 
on the adverse party”® has been omitted, but it seems likely that 
the same rules for serving the amended pleading would obtain as in 
the service of the pleading in the first instance. 


Chapter 267 makes garnishment an action in form as well as in 
fact. Except as otherwise provided, “procedure in garnishee actions 
shall be the same as in ordinary civil actions.”* Section 267.02 and 
Section 267.08, respectively, set forth the garnishment complaint and 
answer which conform in style to the ordinary complaint and answer. 
Exceptions to regular garnishment action and procedure in such cases 
are found in Sections 267.01(4) and 304.21. The protection given to 
claimants against public contractors by Section 304.21 is retained in 
Section 267.01 (4) (b), and the precedence over assignments is 
maintained. 

According to the general practice,” the garnishment answer is to 
be verified. In the event that the defendant fails to answer, the 
plaintiff recovers according to the demand of the complaint, but only 
that. Both the garnishment complaint and answer relate to the time 
of the service of the summons. If the garnishee later becomes in- 
debted further to the plaintiff, the latter’s only remedy is another 
action. The answer need meet only the demand of the complaint. 
Thus, the form, and not the scope, of the remedy is changed. 

Under Section 267.18, a garnishee summons is of no effect if 
served while the obligation is contingent. This is declaratory of the 
rule in Lehmann v. Farwell.® 

Success with the provision allowing the parties to agree on the 
amount of damages in contract suits!® has led the Wisconsin Supreme 
Court to amend the section and to extend the benefits to all types of 
actions. This seems sensible in that it aids in the quick disposition of 
cases. There is nothing inherent in the nature of contract actions 
so as to make the law practical in contract suits and not in other types 
of causes of action. If the offer is not accepted and the plaintiff . 
recovers no greater amount of damages than the amount of the 
offer, the defendant may recover all necessary expenses incurred in 
defense of the damage issue. Such expense is now to be determined by 


* Revisor’s Note, Wis. Stat. (1935) §263.45, Supp. No. 2, Wis. State Bar Ass’n. 
Bulletin, p. 8. 

* Wis. Stat. (1933) §269.44. 

*Wis. Stat. (1933) §263.45. 

*Wis. Stat. (1935) §267.01 (2). 

"Wis. Stat. (1933) §263.24. 

* Wis. Stat. (1935) §267.08. 

°95 Wis. 185, 70 N. W. 170 (1897). 
* Wis. Stat. (1933) §269.03. 
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the presiding judge after the trial and not at the trial, so as to avoid 
any possibility of the offer getting into evidence. 

Section 269.24 has been amended so that the court may dismiss 
an action where the plaintiff has died unless continued by the cer- 
tain proper parties in a specified discretionary time instead of “not 
less than three months,”!! as before. 

To end the doubt and contention caused by discrepancies hereto- 
fore existing as to the time for serving notice of motion for an order, 
Section 269.32 (3), relating to the taking of depositions for use 
on motions has been amended. The time is the general eight day 
notice period.}? 

Section 269.33 has been amended so that if the party to be served 
with a paper accepts service, even though the paper is not prepared 
and indorsed according to the specifications outlined in the section, 
it cannot thereafter be stricken from the files. The “striking out” 
provision in the 1933 statute was too great a penalty for the offense 
committed. For it might well have happened, under the old rule, that 
a party would lose his right to appeal if the notice were filed near 
the close of the statutory time for appeal and stricken because he did 
not endorse the serial number of the action. The change accomplished 
is in the penalty inflicted and not in the standard set. 

The change in Section 269.38 provides that where a non-resident 
has appeared in person but does not make his address known so that 
papers may be served on him, such service may be dispensed with, 
as in the case of default, instead of serving the clerk of court as 
heretofore. It cannot be said that the clerk had the express or im- 
plied authority to accept service for such a party. 

By amendment to Section 270.32, a waiver of the jury to an 
issue of fact without obtaining the court’s consent is allowed. Be- 
fore, in actions other than on contract, consent of the court was re- 
quired. 

The apparent conflict heretofore appearing between Section 
270.04 and Section 270.11 as to the number of days’ notice for the 
trial of issues of law is clarified by the amendment to 270.04. That 
section now says nothing of the time allowed; so one can look only 
to 270.11 which provides for five days’ notice. This was the ex- 
isting rule before, since Section 270.11 was passed in 1899 and im- 
pliedly repealed the eight day provision found in Section 270.04 
which had been passed at an earlier date. 

The amendment to Section 270.33 requires the findings of the 
court to be filed with the clerk within sixty days after the submission 
of the cause. The purpose of this is to hasten the closing out of 
cases so that the parties may know within a reasonable time the fate 
of their cause. Originally the statute provided that the findings be 
filed within twenty days after the end of the term at which the trial 
took place. Terms ended when the cases on the printed calendar 
were disposed of. But since in all counties, except Milwaukee and 


™ Wis. Stat. (1933) §269.24. 
* Wis. Stat. (1933) §269.31. 
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Dane, only two terms are held annually,1® it may have taken over 
six months before the court gave a decision. 

Section 274.01 is amended so that the time within which a writ 
of error may be issued or an appeal taken to obtain a review by 
the Supreme Court of any judgment or order in any civil action or 
special proceedings in a court of record is limited to six months. 
Prior to the amendment, the time allowed was one year. 

Section 274.33 (3) includes among appealable orders a denial of 
an application for summary judgment. This establishes a new rule 
to cure the defect discovered in Schlesinger v. Schroeder.1* It places 
the summary judgment on the same footing as demurrer so far as 
appealability is concerned. The amendment is conceived as an aid to 
quicker disposition of the case and an incident to the effective use of 
summary judgment procedure. It should give a decided impetus to 
the use of the procedure itself. 

To obviate the danger of Section 287.01 being relied on as a 
survival statute, the Act now states that “if the cause of action sur- 
vives under Chapter 331,” certain actions may be brought. The 
amendment ends the litigation in courts as to the objects of Section 
287.01 and Section 331.01. Legislative effect is given to the con- 
struction placed on Section, 287.01 in Lane v. Frawley'® where the 
court said, “its purpose is not to provide what actions for wrongs 
shall survive, but to provide how the actions which do survive may be 
prosecuted—whether by executors, by next of kin, or by heirs.” 

The passage of Chapter 190, Laws of 1933, which are found in 
Chapter 313, Wisconsin Statutes (1933) have rendered Sections 
287.18 to 287.40 largely obsolete. The passage of these sections in 
1849 was under the title of “Contingent Claims”—debts which could 
not be allowed in the probate of the decendent’s estate. At that time, 
creditors could not reach the lands which went to the heirs until 
the personal property was resorted to and was exhausted. If this 
did not pay the debts, the creditor could proceed against the heirs 
and devisees who received land. Section 313.25, Wisconsin Statutes 
(1933), has abolished the distinction. The general pleading pro- 
visions as to suit against joint debtors, interpleading,'® contents of 
a complaint!’ prevail in such actions concerning the estate. 

Procedure in mandamus action is clarified by the amendment to 
Section 293.02. Since there is no counterclaim in mandamus, there 
can be no answer to the defendant’s return of the writ. “The plain- 
tiff may demur. . . . Otherwise the defenses alleged in the return 
shall be deemed controverted.”!8 This coincides with the rule in the 
usual cause of action where the plaintiff remains silent after the de- 
fendant answers.!® Attention is called to this amendment in the 





* Wis. Stat. (1933) §252.06. 

* 210 Wis. 403, 245 N. W. 666 (1933). 
*102 Wis. 373, 378, 78 N. W. 593 (1899). 
* Wis. Stat. (1933) §260.19. 

™ Wis. Stat. (1933) $263.03. 

* Wis. Stat. (1935) §293.02. 

* Wis. Stat. (1933) $263.26. 
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thought that it may have been believed that if one did not demur to 
the return, he had to answer. 


A study of the amendments reviewed here reveals that much has 
been done in the way of consolidation and simplification of rules 
of practice. But by no means is the task completed. There are 
many existing rules which should be amended or repealed for greater 
procedural efficiency. And as each term of court and each session of 
the legislature terminates, there are new problems to be met. The 
increasing volume of litigation, plus technical, time-consuming de- 
vices, focus our attention to the problem of facilitating quick trials. 
Future rules and laws must concentrate on this practical aspect of 
procedure. 

In the solution of practice problems, the Supreme Court rules 
are proving themselves valuable. Through the advisory committee, 
there is a periodical revision of the rules with a definite policy of 
crystallizing cases into rules of practice which have the force and 
effect of law. 

SAMUEL MILLER 


Pusiic UTILITIES—VALUATION—UsE oF INDEX NUMBERS.— 
Early in 1933 the Public Service Commission of Maryland undertook 
an investigation of the rates and charges of the Chesapeake and 
Potomac Telephone Company of Baltimore. The Commission made 
no appraisal of the physical plant and property, but attempted to de- 
termine present value by translating the dollar value of the plant 
($35,147,912) as it was found by a federal district court in 1923,1 
plus net additions in dollar value in each subsequent year, less the 
depreciation reserve on December 31, 1923, and net additions thereto 
in subsequent years, into an equivalent of dollar value as of December 
31, 1932. This “valuation” was made by the use of a “fair value 
index” based upon sixteen price and cost indices weighted upon a 
principle not disclosed.2 The result, after the addition of some 
$660,000 for working capital, was a rate base of $32,621,190. The 
Commission then entered an order directing the company to put into 
effect reductions in its rates, sufficient to diminish annual net income 





* Chesapeake and Potomac Telephone Company v. Whitman, 3 F. (2d) 938, 
943 (D. C. Md. 1923). 

*Five of the indices were based upon commodity prices and included the 
comprehensive index of wholesale prices prepared by the United States Bureau 
of Labor Statistics. The five indices of construction costs, prepared by trade 
journals and concerns allied with the construction industry, were included. Two 
indices of the price of building materials were used. An index of general con- 
sumers’ purchasing power, issued by the Federal Reserve Bank of New York, was 
added. A specially prepared index of Baltimore wages was included in order to 
insure representation of labor costs. To guard against any peculiarity in the 
price trends of telephone property, two other “special purpose” indices were 
used. One was the Interstate Commerce Commission index of telephone and 
telegraph property owned by railroads. The other was an index based upon 
Western Electric prices for telephone equipment and apparatus applicable to 
25 per cent of the company property. 
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by $1,000,000. The company filed a bill in the district court to re- 
strain enforcement of the Commission’s order and that court held 
the indices used inappropriate for determining present value. It pur- 

rted to consider both book cost and reproduction cost, fixed a 
rate base of $39,541,921 (which included an allowance of $1,000,000 
for working capital) and entered a decree enjoining enforcement 
of the Commission’s order. On appeal, challenging the district 
court’s action the United States Supreme Court condemned the Com- 
mission’s method as inappropriate for obtaining the value of a go- 
ing telephone plant and violative of the principle of due process be- 
cause: (1) the several indices were not prepared as an aid to the 
appraisal of property, (2) the wide variation of results of the em- 
ployment of different indices impugns their accuracy as implements 
of appraisal, (3) the weighting of the several indices upon a prin- 
ciple known only to the Commission rendered its valuation even more 
dubious and obscure, and (4) the result is affected by sudden shifts 
in price level. And the Court refused to sustain the district court’s 
valuation on the ground that it was not the function of either court 
to do the work of the Commission by determining a rate base upon 
correct principles.® 

The first three objections of the Court to the use of the “fair 
value index,” considered together from the statistical standpoint, are 
not without merit. The use of an index involves defining the pur- 
pose for which the final results are to be used and the selection of an 
index suited to that purpose because an economically relevant index 
cannot be independent of the purpose in mind. A general purpose in- 
dex is not necessarily adapted to a special purpose nor is a special 
purpose index necessarily suited to some other special purpose. By 
its inherent nature, any such index applies to a limited number of 
items. It applies to a particular grade of each article enumerated and 
to a given time and place. Moreover, the accuracy with which an 
index represents the variable tendencies of a price series depends 
upon the accuracy and completeness of the information available for 
weighting its elements. It follows that the use of an index based upon 
several separate indices compiled by governmental agencies and 
private organizations for general purposes or for their own special 
purposes involves a critical study of the items included and the 
weighting of its components to determine what it really does measure. 
Otherwise the accuracy of its measurements will depend upon sta- 
tistical chance rather than upon theoretical necessity.® 





*Re Chesapeake & Potomac Telephone Company of Baltimore City, 1 P. U. R. 
(N. S.) 346 (1933). 

“Chesapeake and Potomac Telephone Company v. West, 7 Fed. Supp. 214 
(D. C. Md. 1934). 

*West v. Chesapeake and Potomac Telephone Company of Baltimore City, 
295 U. S. 662, 55 Sup. Ct. 894, 79 L. ed. 1640, (1935) (Justices Stone, Brandeis, 
and Cardozo dissented). 

"Mitchell, The Making and Using of Index Numbers (1921) Part I, Bulletin 
284, United States Bureau of Labor Statistics; Mills, Statistical Methods (1924) 
c. VI; Raver, Index Numbers of Public Utility Construction Costs (1927) 3 J. 
Land and Publ. Util. Econ. 343. 
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The securing of an index for the purpose of evaluating a public 
utility involves not merely statistical difficulties of selection, weighting 
and computation, but more fundamental difficulties of an economic 
and engineering nature not mentioned by the Court. Apart from ab- 
struse questions respecting the ultimate standard of value in our 
economy, these difficulties center around changes in the efficiency of 
labor, changes in the amount of labor required due to the increased 
use of machinery in construction, changes in the physical conditions 
which would be encountered in later construction, and changes in the 
kind of plant that would be constructed at the time of valuation 
compared with the kind of plant that was actually constructed and to 
which the index is expected to apply.” 

At the hearings conducted by the New York Commission on Re- 
vision of New York State Public Service Commission Law, H. Parker 
Willis pointed out that even supposing our methods of collecting 
prices and forming index numbers were perfectly satisfactory and 
reliable and scientific, these methods can claim confidence only to 
the extent that the prices so fixed are competitive prices, for if 
they are not competitive the purpose of the index number is en- 
tirely lost as a measure of the relationship between money and goods.’ 
This objection, however, would seem to apply to valuations made by 
physical appraisal as well as to those made by the employment of 
indices, for in both situations non-competitive prices might have to 
be relied upon. 

With respect to the fourth objection raised by the Court, namely 
that the results of the application of the Commission’s method would 
be affected by sudden shifts in the price level, the basis for the ob- 
jection was developed by the Court itself and not by the Maryland 
Commission. T he Supreme Court has held in a series of cases fol- 
lowing the enunciation of the “fair value” rule of Smyth v. Ames® 
that costs and prices at the time of making a valuation should be 
taken into account in fixing the rate base.1° This established rule, 
based upon the cost-of-reproduction theory of valuation, has been 
subjected to adverse criticism by jurists, teachers of law and eco- 
nomists alike.1! The results of its application are illustrated in the 





* See Goldthwaite, Reproduction Cost and Falling Price Levels (1932) 21 Nat. 
Mun. Rev. 427. 

*N. Y. Commission on Revision, Hearings, Vol. 3, p. 2570. 

*°169 U. S. 466, 546, 18 Sup. Ct. 418, 434 (1898). 

* Willcox v. Consolidated Gas Company, 212 U. S. 19, 29 Sup. Ct. 192 
(1909) ; State of Missouri ex rel. Southwestern Bell Telephone Company v. Public 
Service Commission of Missouri, 262 U. S. 276, 43 Sup. Ct. 544 (1923); Blue- 
field Water Works and Improvement Company v. Public Service Commission of 
the State of West Virginia, 262 U. S. 679, 43 Sup. Ct. 675 (1923); Standard Oil 
Company v. Southern Pacific Company, 268 U. S. 146, 45 Sup. Ct. 465 (1925) ; Mc- 
Cardle v. Indianapolis Water Company, 272 U. S. 400, 47 Sup. Ct. 144 (1926); 
Los Angeles Gas and Electric Corporation v. Railroad Commission of California, 
289 U. S. 287, 53 Sup. Ct. 637 (1933). 

“See, for reference purposes: Bauer and Gold, Public Utility Valuation 
(1934) c. XVI; Bickley, Public Utility Valuation for Rate Purposes (1926), 16 
Am. Econ. Rev. 28; Separate concurring opinion of Mr. Justice Brandeis in 
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following excerpt from the ruling of the Interstate Commerce Com- 
mission in Excess Income of St. Louis & O’Fallon Railway Co:1? 

“Let us consider the effect of applying this doctrine of current 
reproduction cost to all railroad property in the United States. For 
convenience in calculation and for want of an accurate figure, we 
shall assume 18 billions as the value at 1914 unit price of structures 
existing on June 30, 1919. The aggregate value which we used in 
Ex parte 74 at the time of the general rate increase of 1920 was 
$18,900,000,000 for all property used for transportation purposes. 
But taking 18 billions as a basis and applying the bureau’s ratios, 
the value of precisely the same structures would have become 41.4 
billions in 1920, 35.1 billions in 1921, 28.3 billions in 1922 and 31.3 
billions in 1923. In other words, assuming a static property there 
would have been a gain of 23.4 billions in 1920, a loss of 6.3 billions 
in 1921, a further loss of 6.8 billions in 1922, and a net gain of 3 
billions in 1923. These huge ‘profits’ and ‘losses’ would have occurred 
without change in the railroad property used in the public service 
other than the theoretical and speculative change derived from a 
shifting of general price levels. To put it still more graphically, by 
the application of the current reproduction cost doctrine the assumed 
base of 18 billions would have been increased in 1920 by a sum 
greater than the present national debt (about 19 billions) and the 
transportation burden upon the people of the country would have been 
correspondingly increased without the investment of a single dollar 
by those who would reap the benefits.” 

The necessity of giving consideration to prices and costs at the 
time of the valuation for rate-making purposes not only is objection- 
able from the economic viewpoint but presents administrative diffi- 
culties of a serious nature. Delays of litigation and excessive ex- 
pense are features of the process, and the results are quite likely to 
be ephemeral and unreliable.1* The Maryland Commission in at- 





State of Missouri ex rel. Southwestern Bell Telephone Company v. Public Service 
Commission of Missouri, 262 U. S. 276, 289, 43 Sup. Ct. 544, 547 (1923); Clark, 
Social Control of Business (1926) c. XXII; Friday, An Extension of Value Theory 
(1922) 36 Q. J. Econ. 197; Glaeser, Outlines of Public Utliity Economics (1927) 
c. XXI; Goddard, Fair Value of Public Utilities (1924) 22 Mich. L. Rev. 652; 
Hale, The “Physical Value” Fallacy in Rate Cases (1921) 30 Yale L. J. 710; 
Henderson, Railway Valuation and the Courts (1920) 33 Harv. L. Rev. 902; Jones 
and Bigham, Principles of Public Utilities (1931) c. V; Montgomery, Judicial 
Fair Value and the Price Level (1931) The S. W. Soc. Sci. Q., Vol. XII, No. 3; 
Mosher and Crawford, Public Utility Regulation (1933) c. XIV; Richberg, A 
Permanent Basis for Rate Regulation (1922) 31 Yale L. J. 263; Whitten, Fair 
Value for Rate Purposes (1914) 27 Harv. L. Rev. 419. But see Brown, The 
Defects in Mr. Justice Brandeis’ Theory of Prudent Investment as a Rate Base 
(1924) 12 Calif. L. Rev. 283; Dorety, The Function of Reproduction Cost in 
Public Utility Valuation and Rate Making (1923) 37 Harv. L. Rev. 173; Ran- 
som, Some Aspects of the Valuation of Private Property for Public Purposes 
(1926) 2 J. Land and Pub. Util. Econ. 1. 

"ie tC. C. Mt. 

™See Beutel. Due Process in Valuation of Local Utilities (1929) 13 Minn. L. 
Rev. 409, 432; Goddard, Fair Value of Public Utilities (1924) 22 Mich. L. Rev. 
632, 777. 
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tempting to fix a rate base which would take into account the lower 
level of prices prevailing after 1929, devised a short-cut method de- 
signed to produce an acceptable result without the usual delays and 
expense incident to such proceedings.1* As stated in the Commis- 
sion’s report, “Both the company and the Commission realized that 
to attempt to find the present-day fair value of the company’s prop- 
erty by the usual method of taking an inventory of all items of 
property owned by the company and pricing out these items at pres- 
ent-day prices would not only take at least two years of constant 
work but would cost the company not less than $300,000 and cost 
the state a very substantial sum. It was agreed that index numbers 
should be used in arriving at present-day costs.’’15 

The disapproval by the Court of the result of the Commission’s 
work, based as it was upon objections to the method employed rather 
than upon an affirmative showing on the part of the utility company 
of confiscation,!® suggests the question whether the decision in the 
principal case is inconsistent with the previous pronouncements of 
the Court in this field of judicial review. 

In the so-called Granger cases‘? the right of legislatures to regu- 
late grain elevators and railroads was first called into question, and 
in Munn v. Illinois'® regulation was held to be a legislative, not a 
judicial function. The Court said that “for protection against abuses 
the people must resort to the polls, not to the courts.” During the 
next two decades, however, significant changes in the internal econ- 
omy of the country, accompanied by legislative attempts to fix rates 
of public service corporations in accordance with prevailing prices, 
led to the invocation of the due process clause of the Fourteenth 
Amendment and the review of such legislative acts by the federal 
courts. When Smyth v. Ames!® came up to the Supreme Court in 
1898 the following principles had been established and were re- 
affirmed in that case: 





“The propriety of its action is supported by the following statement in 
McCardle v. Indianapolis Water Company, 272 U. S. 400, 410, 47 Sup. Ct. 144, 148 
(1926): “It is well established that values of utility properties fluctuate, and that 
owners must bear the decline and are entitled to the increase... .” 

**In the report of the decision of the district court, 7 Fed. Supp. 214, 233 
(D. C. Md. 1934), there is a statement that the use of indices was the subject 
of contest. 

**In the majority opinion there can be found no positive indication that the 
court passed upon the confiscation issue raised in the pleadings. This view of the 
matter is supported by the minority opinion. 

* Munn vy. Illinois, 94 U. S. 114 (1876); Chicago, Burlington, and Quincy 
Railroad Company v. Iowa, 94 U. S. 155 (1876); Peik v. Chicago and North- 
western Railway Company, 94 U. S. 164 (1876); Chicago, Milwaukee, and St. 
Paul Railroad Company v. Ackley, 94 U. S. 179 (1876); Winona and St. Peter 
Railroad Company v. Blake, 94 U. S. 180 (1876) ; Stone v. Wisconsin, 94 U. S. 181 
(1876). 

04 U. S. 114 (1876). 

” 169 U. S. 466, 18 Sup. Ct. 418 (1898). 
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(1) A railroad corporation is a person within the meaning of the 
Fourteenth Amendment.?° 


(2) A state enactment, or regulation made under authority of a 
state enactment, establishing railroad rates that will not admit of the 
carriers earning such compensation as under all the circumstances is 
just to it and to the public deprives such carrier of its property with- 
out due process of law.*! 


(3) While intrastate transportation rates are to be determined 
primarily by the state, the question whether they are so unreasonably 
low as to deprive the carrier of its property without such compensa- 
tion as the Constitution secures cannot be so conclusively determined 
by the state legislative or regulatory body acting under its authority 
that they may not become the subject of judicial inquiry.?? 

In subsequent cases arising under the due process clause of the 
Fourteenth Amendment the Court has reiterated that prescribing 
rates for the future is an act legislative, and not judicial in kind.?% 
And the legislature may act directly, or, in the absence of constitu- 
tional restriction, it may commit the authority to fix rates to a sub- 
ordinate body.2 When rates fixed by a regulatory body are attacked 
as being confiscatory the rate order will not be set aside unless the 
evidence compels the conviction that a fair minded board could not 





*” Santa Clara County v. Southern Pacific Railroad Company, 118 U. S. 394, 
6 Sup. Ct. 1132 (1886); Pembina Consolidated Silver Mining and Milling 
Company v. Penn, 125 U. S. 181, 8 Sup. Ct. 737 (1888); Minneapolis and St. 
Louis Railway v. Beckwith, 129 U. S. 26, 9 Sup. Ct. 207 (1889); Charlotte, 
Columbia and Augusta Railroad Company v. Gibbes, 142 U. S. 386, 12 Sup. Ct. 255 
(1892) ; Covington and Lexington Turnpike Road Company v. Sandford, 164 U. S. 
578, 17 Sup. Ct. 198 (1896). 

™See Railroad Commission Cases (Stone v. Farmers’ Loan and Trust Com- 
pany), 116 U. S. 307, 331, 6 Sup. Ct. 334, 345 (1886); Dow v. Beidelman, 125 
U. S. 680, 689, 8 Sup. Ct. 1028, 1030 (1888); Georgia Railroad and Banking 
Company v. Smith, 128 U. S. 174, 179, 9 Sup. Ct. 47, 48 (1888); Chicago, Mil- 
waukee and St. Paul Railroad Company v. Minnesota, 134 U. S. 418, 458, 10 Sup. 
Ct. 462, 467 (1890); Chicago and Grand Trunk Railway v. Wellman, 143 U. S. 
339, 344, 12 Sup. Ct. 400, 402 (1892); Budd v. New York, 143 U. S. 517, 547, 
12 Sup. Ct. 468, 477 (1892); Reagan v. Farmers’ Loan and Trust Company, 154 
U. S. 362, 399, 14 Sup. Ct. 1047, 1055 (1894); Covington and Lexington Turn- 
pike Road Company v. Sandford, 164 U. S. 578, 592, 17 Sup. Ct. 198, 204 (1896). 

* Chicago, Milwaukee and St. Paul Railroad Company v. Minnesota, 134 
U. S. 418, 10 Sup. Ct. 462 (1890) ; Reagan v. Farmers’ Loan and Trust Company, 
154 U. S. 362, 14 Sup. Ct. 1047 (1894); St. Louis and San Francisco Railway 
Company v. Gill, 156 U. S. 649, 15 Sup. Ct. 484 (1895). 

*™See McChord v. Louisville and Nashville Railroad Company, 183 U. S. 
483, 495, 22 Sup. Ct. 165, 169 (1902); Prentis v. Atlantic Coast Line Company, 
211 U. S. 210, 226, 29 Sup. Ct. 67, 69 (1908); City of Knoxville v. Knoxville 
Water Company, 212 U. S. 1, 8, 29 Sup. Ct. 148, 150 (1909); Louisville and 
Nashville Railroad Company v. Garret, 231 U. S. 298, 305, 34 Sup. Ct. 48, 51 
(1913). 

“See Atlantic Coast Line v. North Carolina Corporation Commission, 206 
U.S. 1, 19, 27 Sup. Ct. 585, 591 (1907) ; Grand Trunk Western Railway Company 
v. Railroad Commission of Indiana, 221 U. S. 400, 403, 31 Sup. Ct. 537 (1911). 
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have reached the conclusion that the rate would prove adequate.?5 
And the burden of proving that the valuation is so inadequate as 
to result in confiscation through its affect upon the rate is upon the 
utility company alleging confiscation.2* These principles were re- 
affirmed as late as 1933 in the Los Angeles Gas case.?* In that case, 
Mr. Chief Justice Hughes, speaking for the Court, said: “. . . we 
do not sit as a board of revision but to enforce constitutional rights. 
. . . The legislative discretion implied in the rate making power 
necessarily extends to the entire legislative process, embracing the 
method used in reaching the legislative determination as well as that 
determination itself. We are not concerned with either, so long as 
constitutional limitations are not transgressed. When the legislative 
method is disclosed, it may have a definite bearing upon the validity 
of the result reached, but the judicial function does not go beyond 
the decision of the constitutional question. That question is whether 
the rates fixed are confiscatory. And upon that question the com- 
plainant has the burden of proof and the Court may not interfere 
with the exercise of the State’s authority, unless confiscation is 
clearly established.” 

In those cases since Smyth v. Ames in which valuations by state 
commissions have been attacked as confiscatory, the Court has re- 
fused to uphold commission rate orders: (1) when the measure 
of value employed by the commission would result in a confiscatory 
rate base through its affect upon rates ;?* (2) when the commission 
has failed to include in the rate base some item of intangible prop- 
erty which should not have been omitted ;?® and (3) when the pro- 





* San Diego Land and Town Company v. National City, 174 U. S. 739, 19 Sup. 
Ct. 804 (1899) ; San Diego Land and Town Company v. Jasper, 189 U. S. 439, 23 
Sup. Ct. 571 (1903); City of Knoxville v. Knoxville Water Company, 212 U. S. 
1, 29 Sup. Ct. 148 (1909); Van Dyke v. Geary, 244 U. S. 39, 37 Sup. Ct. 483 
(1917); Galveston Electric Company v. City of Galveston, 258 U. S. 388, 42 
Sup. Ct. 351 (1922). 

* City of Knoxville v. Knoxville Water Company, 212 U.S. 1, 29 Sup. Ct. 148 
(1909); Brush Electric Company v. City of Galveston, 262 U. S. 443, 43 Sup. 
Ct. 606 (1923); United Fuel Gas Company v. Railroad Commission of Ken- 
tucky, 278 U. S. 300, 49 Sup. Ct. 150 (1929); Los Angeles Gas and Electric Cor- 
poration v. Railroad Commission of California, 289 U. S. 287, 53 Sup. Ct. 637 
(1933) ; Lindheimer v. Illinois Bell Telephone Company, 292 U. S. 151, 54 Sup. 
Ct. 658 (1934); Dayton Power and Light Company v. Public Utilities Commis- 
sion of Ohio, 292 U. S. 290, 54 Sup. Ct. 647 (1934). 

*™Los Angeles Gas and Electric Corporation v. Railroad Commission of Cal- 
ifornia, 289 U. S. 287, 53 Sup. Ct. 637 (1933). 

*State of Missouri ex rel. Southwestern Bell Telephone Company v. Public 
Service Commission of Missouri, 262 U. S. 276, 43 Sup. Ct. 544 (1923); Blue- 
field Water Works and Improvement Company v. Public Service Commission of 
the State of West Virginia, 262 U. S. 679, 43 Sup. Ct. 675 (1923); McCardle v. 
Indianapolis Water Company, 272 U. S. 400, 47 Sup. Ct. 144 (1926). See Barnes, 
Federal Courts and State Regulation of Utility Rates (1934) 43 Yale L. J. 417, 
434. 

*San Joaquin Company v. Stanislaus County, 233 U. S. 454, 34 Sup. Ct. 
652 (1914) (Water rights); Pacific Gas and Electric Company v. City and 
County of San Francisco, 265 U. S. 403, 44 Sup. Ct. 537 (1924) (patents). 
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cedural requirements essential to due process have not been met.3°® 
But, to quote from the dissenting opinion of Mr. Justice Stone in the 
principal case, “ . in no case hitherto has this court assumed 
to set aside a rate fixed by a state commission, not found to be con- 
fiscatory, merely for what it conceived to be an erroneous method of 
valuation.” 

The majority relies on Northern Pacific Railway Company v. 
Department of Public Works of the State of Washington,®! and, 
Chicago, Milwaukee & St. Paul Railway Company v. Public Utilities 
Commission of the State of Idaho,®? but these cases, as indicated in 
the minority opinion are clearly distinguishable, and do not sustain the 
invalidation of a method of valuation in the absence of a showing of 
confiscation. Each case involved the validity of an order fixing intra- 
state freight rates and in each case the Commission had relied upon 
a composite figure representing the weighted average operating cost 
per 1000 gross ton-miles of all revenue freight carried on selected 
railroads and made that figure a basis for estimating the operating 
cost for certain traffic. In each case the Court disapproved of the 
method used and refused to uphold the rate order.3 The decision 
in the first case can be explained by the fact that the carriers in- 
troduced persuasive evidence that the rates existing before the re- 
duction were not sufficient to pay operating expenses and taxes and 
this was not met by reasonably specific and direct evidence. In the sec- 
ond case the evidence introduced by the carriers was held sufficient to 
warrant, if not to require, a finding that, as to the lines of all the 
petitioners, the rates in question were very low in comparison with 
the rates on other commodities carried and that, as to one of the car- 
riers, they were confiscatory. 

A case which resembles the principal case rather closely in factual 
background is Clark’s Ferry Bridge Co. v. Public Service Commission 
of Pennsylvania.** In that case the Pennsylvania Commission had 
considered price trends (indices) along with evidence of original 
cost of construction and estimates of cost of reproduction in finding 
the “fair value” of a toll bridge owned and operated by Clark’s Ferry 
Bridge Company. Although the resulting rate base was attacked by 
the Company as making for confiscation, the Supreme Court affirmed 
the decision of the Superior Court of Pennsylvania in which the rate 
base found by the Commission was upheld. 

The decision in the West case quite obviously extends the doc- 
trine of judicial review, as applied to public utility rate cases origin- 
ating in the states, so as to infringe to a greater extent than be- 
fore upon the legislative discretion implied in the rate-making power. 





*” Ohio Valley Water Company v. Ben Avon Borough et al., 253 U. S. 287, 40 
Sup. Ct. 527 (1920). See Brown, The Functions of Courts and Commissions in 
Public Utility Rate Regulation (1924) 38 Harv. L. Rev. 141. 

* 268 U. S. 39, 45 Sup. Ct. 412 (1925). 

"274 U.S. 344, 47 Sup. Ct. 604 (1927). 

*In these two cases valuations were not an issue. 

“201 U. S. 227, 54 Sup. Ct. 427 (1934). 
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This extension has been an inevitable result of the development of the 
“fair value” rule of Smyth v. Ames and cases following. For it was 
logical and necessary that state commissions should seek short-cut 
methods which would eliminate some of the expense and delay in- 
cident to the valuation process under the “fair value” rule. And 
the Supreme Court, lacking any independent means of ascertaining 
whether the rate base fixed by the Maryland Commission was con- 
fiscatory in fact, but dependent upon the evidence placed before it 
in the record, was necessarily forced, in the principal case, to take 
the extreme step of disapproving the rate base when the method em- 
ployed appeared to be a dubious one, even though there was no show- 
ing of confiscation on the part of the utility. The decision narrows 
the allowable area of state control in the public utility field and very 
probably will operate to render commission regulatory efforts in 
the states less effective than in the past. 

Francis W. LAURENT 
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CHATTEL MorTGAGES—AFTER-ACQUIRED PROPERTY—CROPS NOT 
IN EssE Not MortTGAGEABLE.—Defendant, lessee under renewable 
lease of a farm owned by the plaintiff, purchased from plaintiff a 
one-half interest in certain live stock, hay, grain and feed; and a 
full interest in certain other livestock, horses and personal property. 
As security for the purchase price thereof, defendant executed and 
delivered to the plaintiff a note secured by a chattel mortgage on 
all of said property, including such crops as might, from and after 
the date of such mortgage, be grown on the said farm. For subse- 
quent indebtedness, defendant executed a renewal of the note and 
chattel mortgage ; and later, on March 26, 1933, executed two prom- 
issory notes and the chattel mortgage in question. This mortgage 
covered property which defendant had purchased outright from 
plaintiff, as well as that in which defendant had a one-half interest, 
and contained the following provision: “Together with the crops 
of all kinds growing on the farm and premises herein mentioned, and 
which may hereafter be raised thereon until the indebtedness and 
note secured thereby are fully paid.” A new lease, made on March 
28, 1933, provided that the lessor should have a perpetual lien on 
any and all crops had on the premises. On October 24, 1933, the 
defendant notified the plaintiff that he withdrew and cancelled his 
signature from the chattel mortgage as to that provision covering 
the crops which may hereafter be raised thereon, and that he re- 
voked any license of the plaintiff to take possession of the above 
mentioned crops. Plaintiff sued to foreclose the mortgage. Held: that 
plaintiff was entitled to no lien, either under the lease of March 28, 
1933, or the chattel mortgage of March 26, 1933, on crops grown 
subsequent to the execution of the lease and mortgage, except the 
hay crop which was seeded in 1932, produced a crop in 1932, and 
reproduced a crop in 1933.1 

There is a conflict of authority among the decisions relative to 
the question whether or not crops which have not yet been planted are 
the subject of chattel mortgages. The tendency of the courts in that 
regard is not definitely established, but the weight of authority ap- 
pears to be that such crops may be mortgaged, even though they 
have not been sown when the mortgage is executed, the lien being said 
to attach as soon as the crops begin to grow.” The courts in which the 
majority rule obtains, apparently find no objection to the theory 
that the land being in the possession of the mortgagor, the crops 
which emanate therefrom, are potentially in his possession, and may 





*Kohler Improvement Co. v. Preder, 259 N. W. 833 (Wis. 1935). 

711 C. J. 442; 19 Am. Dig. 2223, §60; Arques v. Wasson, 51 Cal. 620, 21 Am. 
Rep. 778 (1877) ; Wheeler v. Becker, 68 Iowa 723, 28 N. W. 40 (1886) ; McCowen 
Mi — 65 Miss. 537, 5 So. 98 (1888); (1927) 54 A. L. R. 328; (1925) 43 A. L. 

. 588. 
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therefore be the subject of a chattel mortgage. Although many 
of these cases are based on the theory that a mortgage on crops later 
to be grown on the premises is an equitable mortgage, it is to be 
noted that an equitable mortgage is generally considered a promise to 
mortgage in the future, rather than an attempt to create a lien in the 
future upon property not in existence at the time the mortgage is 
given.* It is a maxim of the common law that a valid charge can- 
not be made upon a thing not im esse.5 

In view of what has been said, it would seem that Wisconsin 
is in line with the minority doctrine, adhering consistently to the rule 
that chattel mortgages can operate only upon property in actual ex- 
istence at the time of the execution of the instrument, and cannot be 
given on crops which have not begun to grow when the agreement 
is made.® 

The early Wisconsin case, Cheynoweth v. Tenney,’ refuted the 
contention that such a mortgage constituted an executory agreement 
as between the parties to the transaction, because, as there was noth- 
ing in esse to which a contract right could attach, the mortgagee had 
no right whatever to demand the mortgaged chattels. He could se- 
cure legal title to the property in question by virtue of an actual 
seizure only, which he was only capable of doing in the absence of 
the consent of the debtor. The element of consent as being essential 
to the mortgagee’s right to take over the property upon default by 
the mortgagor of any of the terms of the agreement, was based on 
the authority of Hope v. Haley,’ in which Lord Campbell indicated 
that the debtor could, by refusal prevent the creditor from taking 
possession of the chattels. Since no transfer can be effected by an 
agreement to sell or mortgage future goods, or property later to be 
acquired, and since the arrangement cannot be classed as an ex- 
ecutory agreement, under the Wisconsin doctrine the most that the 
mortgagee acquires by virtue of such an instrument is a license with- 
out a present interest, which is revocable at the will of the mortgagor. 
Further, it has been established that since no right to specific per- 
formance, or actual enforcement of the mortgage in a court of equity 
is created, and since there is no existing object to which the lien can 





*A court upholding the efficacy of such a transaction would allow a per- 
son to mortgage the wool to be shorn from his sheep “for the next seven years” 
on the same theory, limiting such lien to the sheep actually in possession of the 
mortgagor at the time the mortgage is executed. Arques v. Wasson, 51 Cal. 620, 
623 (1877); Van Hoozer v. Corey, 34 Barb. 9 (N. Y. 1860). 

* Brown v. Nelson, 61 Neb. 765, 86 N. W. 498 (1901). 

*Codman v. Freeman, 3 Cush. 306 (Mass. 1849); Head v. Goodwin, 37 
Me. 181 (1853). 

*Cheynoweth v. Tenney, 10 Wis. 397 (1860); Comstock v. Scales, 7 Wis. 
138 (1858); Mowry v. White, 21 Wis. 422 (1867); Hunter v. Bosworth, 43 Wis. 
583 (1878) ; First Nat. Bank of Stevens Point v. Knowles, 67 Wis. 373, 28 N. W. 
225 (1886); Wisconsin Valley Trust Co. v. Hotel Wausau, 214 Wis. 73, 251 N. W. 
218 (1934); Brown v. Nelson, 61 Neb. 765, 86 N. W. 498 (1901). 

710 Wis. 397 (1860). 
*85 E. C. L. Rep. 829. 
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attach, the mortgagee, is the owner of a right enforceable neither at 
law nor in equity. 

The court in the instant case® pointed out that the Uniform Sales 
Act,!° which provides that one may enter into a contract for the 
sale of future goods, does not provide the vendee with any right 
to specific performance; but leaves him with a right to damages for 
the breach of the contract as his sole remedy.11 A mortgage on after- 
acquired goods or crops, being a revocable license only, is not coupled 
with any interest in the property, not even a contract right whose 
breach may bring damages, and thus action on it is unavailing either 
in law or equity. 

It is interesting to note that the court, while holding invalid such 
a mortgage, distinguished between that sort of agreement, and a pro- 
vision that title to all crops “shall vest” in the mortgagor as they come 
into existence. While the court advanced no reason for such distinc- 
tion, it would seem that it went on the ground that, since the crops 
grown on leasehold premises belong to the tenant who plants them,!? 
it is possible for him to surrender his right thereto in praesenti, 
just as it would be possible for him to contract to sell the crops 
which would later come into existence. While it is true that such 
a surrender would tend to operate on something not in being, yet, 
inasmuch as it is a present relinquishment of a right, it may be said 
to differ from an attempt to charge in future a thing not then in ex- 
istence. 

Interesting, also, was the ruling of the court that while the 
mortgage was inoperative as to the crops which had not yet been 
grown, or whose seed had not yet “germinated,’!% it was effective 
to give a lien on the hay crop which was seeded the year before the 
mortgage was given, produced a crop the same year, and which 
reproduced a crop in 1933, when the mortgage in question was given, 
but subsequent to the time of the year at which it was actually ex- 
ecuted. Although the 1933 crop was held to be subject to the lien 
created by the mortgage although not im esse at the time the mortgage 
lien was created, the ruling in that regard does no violence to the 
court’s theory on mortgages of this nature, because the hay having 
germinated, the crop was actually in existence at that time,1* though 
not yet harvestable. 

It should be noted that this writer is not unmindful of the fact 
that the Uniform Sales Act is in effect in some twenty-eight states, 
and it is to be questioned whether or not courts have treated that body 
of legislation as a change in the law applicable to chattel mortgages. 
In the Wisconsin case just discussed, the court indicates that it has 
no application, which seems the correct view. The relation between 





*Kohler Improvement Co. v. Preder, 259 N. W. 833, 836 (Wis. 1935). 

* Wis. Stat. (1933) §121.05. 

723 RC: &. §67, pp. 1249-1250. 

* Rowlands v. Voechting, 115 Wis. 352, 91 N. W. 990 (1902); Sargent v. 
Courier, 66 Til. 245 (1872); Lacy v. Weaver, 49 Ind. 373 (1875). 

* Comstock v. Scales, 7 Wis. 138 (1858). 
* Ibid. 
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the parties is either that of mortgagor and mortgagee, or vendor and 
vendee. The transaction is either a mortgage or a sale; it cannot be 
both. Impliedly, at least, the Wisconsin court, by refusing to apply 
the Uniform Sales Act to chattel mortgages, has repudiated the 
theory of potential possession. By adhering to the line of authority 
based on Cheynoweth v. Tenney,'® it reiterates the proposition that 
one cannot mortgage chattels to be acquired in the future. 
W. J. Keatinc 


CoNTRACTS—CONSIDERATION FOR THE MODIFICATION OF AN Ex- 
ECUTORY CONTRACT.—In a recent Wisconsin case the plaintiff and 
her husband had pledged stock with the defendant bank to secure 
a debt owed by the husband. Subsequently, an officer of the bank 
approached the plaintiff's husband proposing to sell part of the 
stock in order to reduce the indebtedness. Thereupon the parties 
entered into an oral agreement whereby the defendant bank agreed 
to surrender the stock pledged by the plaintiff on demand, and the 
plaintiff’s husband agreed that the bank might sell certain other 
stock which he had pledged to reduce the debt. This was done, 
but later the bank sold the portion of the stock which they had 
expressly agreed to release to the plaintiff. The plaintiff sued for the 
conversion of this stock. Held: that the subsequent oral agreement, 
if shown to exist, was valid, the consideration for the original ex- 
ecutory agreement being imported into the oral modification of the 
contract so that no new consideration was necessary.! 

The rule is well settled that consideration is needed for the modifi- 
cation of a contract.2, However, there are differing views as to the 
sufficiency of the consideration necessary to sustain the modification. 
Wisconsin has consistently affirmed the holding of the principal case 
that no new consideration is necessary.2 This rule is followed in a 
number of other jurisdictions. The idea seems to have been carried 
over from England, and has been settled in that country for the past 
hundred years.5 The same view is adopted by the Iowa court, but 
there is dicta in one of the Iowa cases to the effect that there is a 
possible exception when the modification necessarily operates to the 
exclusive benefit of one of the parties.6 This is more in line with 





*10 Wis. 397 (1860). 

* Holly v. First National Bank, 260 N. W. 429 (Wis. 1935). 

* Cassinelli v. Stacy, 238 Ky. 827, 38 S. W. (2d.) 98 (1931); Inman v. W. E. 
Roche Fruit Co., 162 Wash. 235, 298 Pac. 342 (1931); Wade v. Mutual Benefit 
Health & Accident Association, 177 S. E. 611 (W. Va. 1934). 

* Brown v. Everhard, 52 Wis. 205, 8 N. W. 27 (1881); Kelly v. Bliss, 54 Wis. 
187, 11 N. W. 488 (1882); Buechel v. Buechel, 65 Wis. 532, 27 N. W. 318 (1886); 
Lynch v. Henry, 75 Wis. 631, 44 N. W. 837 (1890). 

“Hercules Powder Co. v. Harry T. Campbell Sons Co., 156 Md. 346, 144 Atl. 
510 (1929) ; Thomas v. Barnes, 156 Mass. 581, 31 N. E. 683 (1892); E. L. Stod- 
dard & Sons v. Village of North Troy, 102 Vt. 462, 150 Atl. 148 (1930); Inman 
v. W. E. Roche Fruit Co., 162 Wash. 235, 298 Pac. 342 (1931). 

* Stead v. Dawber & Stephenson, 10 Ad. & E. 57, 113 Eng. Rep. 22 (1839). 

* Commercial National Bank of Charles City v. May, 187 Iowa 888, 174 N. W. 
646 (1919). 
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what seems to be the general weight of authority, namely, that mutual 
waiver of rights or the incurring of additional liability are necessary 
to supply consideration for the modification in the absence of new 
consideration apart from the original agreement.” 

The Wisconsin rule applies only when the original contract is 
executory. The courts, with only one exception,’ hold that when the 
contract is executed, it cannot be changed by an oral modification in 
the absence of new consideration.® 

In the principal case the court disposes of the question of con- 
sideration with the single statement that the consideration for the 
original contract is imported into the modification and sustains the 
new agreement. The report of the case does not mention whether 
the debt owed by the plaintiff’s husband was due and owing at the 
time the parties entered into the new agreement. This fact might 
make a difference in proving that there was a mutual waiver of rights 
to provide consideration. Consequently, the modification may have 
operated for the benefit of the plaintiff alone and still the consid- 
eration for the original contract would sustain the modification. The 
Wisconsin court in other cases on this point has sustained modifica- 
tions by applying the same principle, though it appeared that the 
modification was for the benefit of only one of the parties.1° 





"Moore v. Williamson, 213 Ala. 274, 104 So. 645 (1925); Vinaird v. Bodkin’s 
Adm’x, 254 Ky. 841, 72 S. W. (2d) 707 (1934); American Exchange National 
Bank v. Smith, 61 N. Y. Misc. 49, 113 N. Y. Supp. 236 (1908); Cameron v. 
Edgemont Inv. Co. 41 P. (2d) 249 (Ore. 1935); Hecht v. Hecht, 301 Pa. 379, 152 
Atl. 537 (1930); 1 Page on Contracts (2d. ed. 1920) 1048, §610. 

* Where a partially executed contract was changed by an oral modification 
without new consideration, the Washington court held that the consideration for 
the original contract sustained the subsequent modification. The decision was 
partly based on the fact that the terms of the oral modification had been complied 
with for a long period without protest. The Washington decision has been 
severely criticized. See (1932) 46 Harv. L. Rev. 331; (1932) 31 Mich. L. Rev. 280. 

*Zerr v. Klug, 121 Mo. App. 286, 98 S. W. 822 (1906); Murray v. Hamilton 
Beach Mfg. Co., 178 Wis. 624, 190 N. W. 460 (1922). 

*In reviewing the Wisconsin cases on this question there are several which 
clearly indicate the view of the Wisconsin court: Brown v. Everhard, 52 Wis. 
205, 8 N. W. 27 (1881) (where the defendant signed an order to purchase a book 
from plaintiff, and later plaintiff orally agreed that defendant need not purchase 
the book unless he approved of a portrait and sketch of defendant which was 
to be published in the book. The court upheld the modification, saying that the 
consideration for the original contract was imported into the modification) ; 
Buechel v. Buechel, 65 Wis. 532, 534, 27 N. W. 318, 319 (1886) (dictum to 
the effect that it makes no difference if only one of the parties is benefited, the 
court saying that since there was no question as to the consideration for execut- 
ing the first agreement, “that consideration was imported into the bond which the 
defendant gave to take the place of the first agreement, and, beyond all question, 
renders the bond unimpeachable for any alleged want of consideration.”). In 
Estate of Dohm, Adm’r. v. Klief, 188 Wis. 626, 206 N. W. 877 (1926), where the 
defendant had bound himself to pay a certain sum of money under a contract to 
purchase a house; and after the defendant had paid a substantial sum under the 
contract, the vendor orally released him from his obligation to pay the balance. 
The court upheld this oral release on the theory that this was a gift of the 
balance to the defendant. The court did not discuss the problem as being one of 
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In the majority of cases where there is a modification of an 
existing executory contract, in reality, both parties waive rights 
under the existing contract, so that many of the cases decided in 
Wisconsin would have been decided the same way in other states. The 
argument against the Wisconsin doctrine, which permits modification 
without new consideration where one party alone is benefitted is 
pointed out by the Alabama court:1! “. . . a modification can be 
nothing but a new contract, and must be supported by a consideration 
like every other contract. An analysis of the cases shows that it 
would be more accurate to say that the mutual obligations assumed 
by the parties at the time of the modification, constitute a sufficient 
consideration, and if one of the parties does not assume any obliga- 
tions or release any right, then a promise by the other is a nudum 
pactum and void. It seems to this court that this latter class of 
cases has reached a dangerous limit in permitting one party to be 
bound by his promise to another, who has promised nothing but what 
he was already under contract obligation to perform, which is no 
consideration at all.” 

On theory, it would seem that the contention of the Alabama 
court is correct, and that an existing contractual obligation should not 
be disturbed by another agreement unless both parties to the con- 
tract relinquish rights under the previous agreement. The parties 
are bound by the previous contract, and these contractual liabilities 
should not be disturbed without new consideration when the terms 
of the new agreement operate exclusively to the benefit of one of the 
parties to the contract. The Alabama decision is in line with what 
appears to be the great weight of authority which, as stated before, 
holds that mutual waiver of rights under an existing contract is 
necessary when the contract is to be changed.!% 

When the parties to a contract agree to a modification, in effect, 
they are agreeing to a new contract based upon the original agreement. 
It would seem that an agreement by one party to release the other 
from an obligation which he had legally assumed would be a mere 
nudum pactum when the releasing party gets nothing in return except 
what he was already entitled to under the previous agreement. When 
the parties mutually agree to waive certain rights they each possess 
under the original contract, there is consideration for the new agree- 
ment provided by both parties at the time of the modification. When 
a court merely says that the consideration for the original contract is 
imported into the oral modification, it is laying down a general rule 
which may bring undesirable results. Under such a doctrine a con- 
tract may be modified, and terms which are not supplementary to 





modification of the contract, but it would seem that it could have disposed of the 
case in this manner, since it stated that the Statute of Frauds would not apply to 
the contract. 

“Shriner v. Craft, 166 Ala. 146, 151, 51 So. 884, 886, 28 L. R. A. (N. S.) 
450, 139 Am. St. Rep. 10 (1909). 

The Alabama case is quoted and cited with approval in a recent Oregon 
case, Cameron v. Edgemont Inv. Co., 41 P. (2d.) 249 (Ore. 1935). 
1 Page on Contracts (2d. ed. 1920) 1048, $610. 
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the previous agreement and which operate to the benefit of only 
one of the parties may be engrafted by such party when he knows 
that it is particularly important to the other that performance of the 
contract be completed. There are courts holding that when one party 
refuses to perform the terms of the original contract, the considera- 
tion for a modification, which appears to be for the benefit of only 
one of the parties, is furnished by the agreement of the party who 
had refused to perform, to continue or commence performance un- 
der the terms of the modification.‘ This is on the theory that it 
may be more for the benefit of the party to secure performance 
than to resort to his remedy on the original contract, even though 
this performance may not be as beneficial to him as it would have 
been under the terms of the previous agreement. Moreover, he avoids 
the necessity of enforcing his rights by a suit for damages for breach 
of the original contract. 
ALBERT D. Nour 


CriMINAL LAw—REVOCATION OF PROBATION—RIGHT oF Ac- 
CUSED TO HEARING TO DETERMINE WHETHER PROBATION Has BEEN 
VIOLATED.—Upon information conveyed to him by the district proba- 
tion officer that the petitioner had broken the conditions of his proba- 
tion, the district judge revoked the suspension and ordered defendant 
committed to prison. Petitioner brings habeas corpus on ground that 
imprisonment was unlawful for the reason that probation had been 
ended without the opportunity for a hearing made necessary by stat- 
ute. Held: Probation cannot be revoked without affording proba- 
tioner opportunity for hearing before court which imposed sentence.! 

The court based its decision upon the provision in the statute 
that the probationer, “shall forthwith be taken before the court.’’? 
The question arises whether, in the absence of a statutory provision 
for a hearing, or in the case of a statutory provision that no hearing 
is necessary, the probationer has a constitutional right to such a hear- 
ing before the court. In the principal case, the court, through Car- 
dozo, J., expressly says that in thus holding it does not accept the 
petitioner’s contention that the privilege has a basis in the Con- 
stitution, apart from any statute. 

Revocation of a prisoner’s probation without trial or formal 
hearing does not deprive the prisoner of liberty without due process 
of law.* The violation of the terms of probation is not a crime neces- 
sarily, and is not treated as a crime, but is rather in the nature of a 
breach of contract. When probation was granted, the probationer 
agreed to its terms, and fully understood that for certain misconduct 
his probation would be revoked or terminated. Revocation of his pro- 





“Munroe v. Perkins, 26 Mass. 298 (1803); Rogers v. Rogers, 139 Mass. 440, 
1 N. E. 122 (1885); Goebel v. Linn, 47 Mich. 489, 11 N. W. 284 (1882). 

*Escoe v. Zerbst, 295 U. S. 490, 55 Sup. Ct. 818 (1935). 

*Act of March 4, 1925, §2, 18 U. S. C. A. §725 (1927); Act of June 16, 
1933, 18 U.S. C. A. §725 (1934). 
*Ex Parte Young, 121 Cal. App. 711, 10 P. (2d) 154 (1932). 
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bation does not charge him with a new crime, but merely with the 
violation of his agreement with the court. When he pleaded guilty 
to the information filed against him, he might have been sentenced at 
once. It is only by the mercy of the law that he was given proba- 
tion. As the Wisconsin court said in Brozosky v. State:* “When 
one has been found guilty of an offense against society, no constitu- 
tional provision guarantees him the right to produce proof or to try 
out the issue of what his punishment shall be. That is a question that 
must be determined by society, which has vested that power in the 
courts.” 

The constitutional guaranty of due process is fulfilled when the 
prisoner is originally convicted of the offense for which he is suf- 
fering punishment, and the prisoner would be entitled to require a 
formal written charge of the offense, a trial by jury, and an ap- 
peal from an unfavorable verdict only if the violation of probation 
were considered as a separate offense, entitling one to the application 
of the doctrine of due process. Such a construction would defeat the 
whole purpose of probation, since a suspended sentence is a mere in- 
cident to the imposition of a penalty for violating the law. 

Probation or suspension of sentence comes as an act of grace to 
one convicted of a crime, and may be coupled with such conditions 
in respect of its duration as Congress (or the state legislature) may 
impose.5 On the theory that a convict, by accepting probation, which 
is granted to him by grace, and not as a matter of right, is bound 
by the conditions imposed by the statute under which it is granted, 
statutes providing that probation may be revoked when the proper 
authorities are satisfied that the conditions have been violated, and or- 
iginal sentence imposed without a hearing (except as to his identity), 
have been held not to infringe upon the constitutional guaranties of 
personal rights and liberties of the convict. In Pagano v. Bechly, 
it was held by the Iowa court that suspended sentence, being a matter 
of sovereign favor of grace, conveys no vested rights; hence, under 
statutes, it may be revoked without notice or opportunity to be heard. 
And in Ex Parte Patterson, a statute containing a provision that 
upon satisfactory information that the conditions of the parole have 
been violated, the court or judge is authorized to revoke the parole 
and commit the convict to serve out his sentence, without either notice 
or hearing, was held constitutional. The Kansas court declared that 
such action is not a violation of the constitutional guaranty that no 
person shall be deprived of his liberty without due process of law, 
nor of the other guaranty that no warrant shall issue except on 
probable cause supported by oath or affirmation. It follows that, 
since statutes depriving the probationer of the right to a hearing be- 
fore the court to determine whether the terms of the probation have 





*197 Wis. 446, 222 N. W. 311 (1928). 

* Burns v. United States, 287 U. S. 216, 53 Sup. Ct. 154, 77 L. ed. 266 (1932). 

* Pagano v. Bechly, 211 Iowa 1294, 232 N. W. 798 (1930); People v. Dudley, 
173 Mich. 389, 138 N. W. 1044 (1912); Ex Parte Patterson, 94 Kans. 439, 146 
Pac. 1009 (1915); Ex Parte Young, 121 Cal. App. 711, 10 P. (2d) 154 (1932). 
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in fact been violated, have everywhere been upheld as constitutional, 
in the absence of statute, a probationer has no such constitutional 
right to a hearing. This represents the great weight of authority in 
this country. 

But in the North Carolina case of State v. Phillips,’ where the 
accused was given a suspended sentence of work on roads for drunk- 
enness, with a provision that if he became drunk again, the clerk 
of the court and the sheriff, on information, should put the sentence 
into execution, it was held to be invalid as a denial of due process 
of law, since the clerk and the sheriff had no judicial authority.® 

There are a very few cases which hold that in the absence of stat- 
utory enactments to the contrary, a prisoner is entitled to a formal 
trial upon the issue of his alleged violation of probation, before it 
may be revoked.® Such decisions have been based upon the principle 
that due process of law would seem to require notice and opportunity 
to be heard before a defendant can be committed under probation or 
suspended sentence. Probation or parole or the suspension of the 
execution of sentence gives to the defendant a valuable right. It 
gives him the right of personal liberty which is one of the highest 
rights of citizenship. This right cannot be taken from him without 
notice and an opportunity to be heard without invading his constitu- 
tional rights. 

Most states have felt it socially desirable to allow the probationer 
a hearing before the court, or a board of control,!° however sum- 
mary, to determine the fact of violation of the terms of probation. 

IrvinG A. LEVNER 


INSURANCE—AUTOMOBILE LIABILITY—RECOVERY ON POLIcy BY 
NAMED OR ADDITIONAL ASSURED OR ON His BEHALF.—Defendant 
company had issued to plaintiff’s husband a policy of automobile in- 
surance which contained the following extended or omnibus coverage 
clause: “The unqualified word ‘assured’ includes not only the Named 


Assured but any other person . . . while legally using such automo- 
bile . . . provided such use is with the permission of the named as- 
sured. . . .” The named assured, while being driven by his chauffeur, 


A, was killed due to A’s negligent driving. The widow recovered 
judgment against A and now seeks to hold the insurance company 
on the theory that the indemnity features of the policy extended to A. 
Held: for plaintiff, on the ground that the purpose of the contract of 


"185 N. C. 614, 115 S. E. 893 (1923). 

*Cf. Wis. Stat. (1933) §57.03 (1), which reads: “Whenever it appears 
to the board of control that any such probationer in its charge has violated the 
regulations or conditions of his probation, the said board may, upon full investiga- 
tion and personal hearing, order him to be brought before the court for sentence 
upon his former conviction. . . .” 

*State v. Zolantakis, 70 Utah 296, 259 Pac. 1044, 54 A.L.R. 1463 (1927) 
(three judges dissented) ; see City of New York v. Kriegel, 207 N. Y. Supp. 646, 
124 N. Y. Misc. 67 (1924) (The New York Supreme Court apparently inferred 
that if there is any dispute as to whether the conditions of probation have in fact 
been violated, revocation of probation without a hearing will not be upheld). 

* Wis. Stat. (1933) §57.03 (1), supra note 8. 
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insurance was not to define the class of persons who might be in- 
jured and thereby entitled to compensation, but to define the class 
of parties entitled to indemnity against liability. The only way in 
which indemnity could be denied, said the court, would be by hold- 
ing that A was not using the automobile within the provisions of the 
contract, which would be absurd. 

In another recent case, Howe v. Howe,? both husband and wife 
were the named assureds and the policy contained a similar omnibus 
clause. While the husband was driving the car in which the plaintiff, 
his wife, was a passenger, an accident occurred in which she was in- 
jured. After recovering judgment against her husband in a suit for 
negligence, the wife brought a bill in equity to obtain satisfaction of 
the judgment from the defendant insurance company. The New 
Hampshire court found for the plaintiff. Answering the defendant’s 
contention that it was not within the contemplation of the parties or 
the legislature* that the named assured should have the benefit of the 
policy, the court said that since the plaintiff was not a member of the 
class of persons to whom the benefits of such a policy were expressly 
denied, she must be considered as one who can take the benefits of 
such a policy. The court emphasized the fact that while the statute 
and the policy expressly excluded property liability incurred by the 
named assured in certain instances, no such limitation was expressed 
as to personal injuries suffered by the named assured.5 


These two recent cases seem to be the only ones which have ex- 
pressly decided that the named assured can recover on a policy issued 
to him. However, in Union Automobile Ins. Co. v. Samelson,® the 
court held that one who is an additional assured, i.e., “assured within 
the extended coverage clause” (not the named assured as in the 
cases noted) is entitled to recover under the policy,” as there was no 
limitation as to the class of persons entitled to sue. In other cases 





*Farmer v. United States Fidelity and Guaranty Co., 11 F. Supp. 543 (S. D. 
Ala. 1935). 

7179 Atl. 362 «N. H. 1935). 

* Coverage extended “. . . in the same manner and under the same conditions 
as it is available to the named assured, to any person . . . legally operating .. . 
(the automobile described in the policy) . . . provided such use or operation is 
with the permission of the named assured... .” 

*N. H. Laws 1927, c. 54 §1. 

*The statute provided indemnity “. . . against loss by reason of the liability 
to pay damages to others for damage to property, except property of others in 
charge of the insured... .” 

*71 Colo. 479, 207 Pac. 1113 (1922). 

*The omnibus clause read: “The assured, wherever referred to . . . , shall in- 
clude . . . any person or persons while riding in or operating any automobile de- 
scribed.” (Italics ours). In the Samelson case, the person injured was a passenger 
in a car driven by the named assured. The indemnity extended to passengers would 
probably operate to their advantage only where they would be liable to third per- 
sons, as, for example, in the case of actionable imputed negligence. For a similar 
provision in the Wisconsin statute, see infra note 12. 
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the courts have assumed, but not expressly decided the point raised 
in the Samelson case.® 


While the Wisconsin court has not decided this precise question, 
it has indicated that recovery might be denied under similar circum- 
stances. In Drewek v. Milwaukee Automobile Ins. Co.,9 where an 
employee used his employer’s truck after business hours for his own 
private purposes, and the contract of insurance provided that there 
would be no liability for losses arising from use of the automobile for 
other than business purposes, it was held that the extended cover- 
age clause would impose liability only within the coverage afforded by 
the policy. Fritz, J., stated: “Clearly in that respect the coverage of 
the policy is no greater when the automobile is being driven with the 
permission of the assured than when it is being driven by the as- 
sured himself.” It should be noted that in this case the term “cov- 
erage” was used with reference to the purposes and manner of use, 
and not with reference to the parties entitled to sue. In Independence 
Indemnity Co. v. Industrial Commission,1© where a mother was the 
employer of her son, it was held that she could not, as a “dependent,” 
recover from a compensation insurer for her son’s death. The court 
reasoned that there could not be any liability on the part of the in- 
surer unless the insured would have been liable, and that since the 
employer and the dependent were one and the same person and she 
could not have been liable to herself, the insurer was not liable. The 
Compensation Act, said the court, was never intended to operate as 
a life insurance measure. The case is not exactly in point, as it in- 
volved an action where the same party was substantially plaintiff 
and defendant. In Bernard v. Wisconsin Automobile Ins. Co.,%) 
where the injured party and the person operating the car were both 
employees of the named assured, the court held that the extended 
coverage clause, mandatory by statute in Wisconsin,!? provides in- 
demnity to persons other than the named assured only when the 
named assured would be liable under the terms of the policy. Since 
the named assured would not have been liable to his employee under 
the terms of the policy because of liability under the Workmen’s Com- 
pensation Act, indemnity did not extend to the driver. Wickhem, J., 
stated : “Under the doctrine of the cases cited, he (the additional as- 
sured) is entitled to such coverage and subject to such limitations 





‘Harrison v. United States Fidelity and Guaranty Co., 255 Ill. App. 263 
(1929) ; Riggs v. New Jersey Fidelity and Plate Glass Co., 126 Ore. 404, 270 Pac. 
479 (1928). 

°207 Wis. 445, 240 N. W. 881 (1932). 

209 Wis. 109, 244 N. W. 566 (1932); see (1933) 9 Wis. L. Rev. 39. 

* 210 Wis. 133, 245 N. W. 200 (1933); see (1935) 10 Wis. L. Rev. 267. 

* Wis. Stat. (1933) §204.30; see (1933) 8 Wis. L. Rev. 349. The statute pro- 
vides: “No such policy shal! be issued or delivered in this state to the owner of a 
motor vehicle unless it contains a provision reading substantially as follows: The 
indemnity provided by this policy is extended to apply, in the same manner 
and under the same provisions as it is applicable to the named assured, to any 
person or persons while riding in or operating any automobile described in this 
policy when such automobile is being used for purposes and in the manner described 
in said policy. . . .” (Italics ours). 
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upon coverage as would be applicable to the named assured.” Here, 
unlike the Drewek case, the court used the term “coverage” in some 
relation to the parties entitled to bring an action under the policy. 

For the purposes of testing the result of the Bernard case, it may 
be queried what the court would hold if the injured party should be 
an employee of the negligent party who is driving the car with the 
permission of the named assured. To be consistent, the court would 
have to allow recovery under the policy, although the injured em- 
ployee might also recover from his employer under the Workmen’s 
Compensation Act, thereby making possible the double recovery 
which the policy as well as the court probably sought to avoid. 

The Bernard case is not on its facts contradictory to the two 
principal cases noted, since the policy involved did contain a limita- 
tion as to the class of persons entitled to recover thereunder.1% 
However, the reasoning of these three Wisconsin cases considered 
together would indicate that there can be no recovery under the 
policy by one who could not by law recover otherwise from the 
named assured had he been driving, even in the absence of an ex- 
press policy limitation, although there may be recovery under the 
policy by one who cannot otherwise by law recover from an additional 
assured. This reasoning would permit recovery by the additional 
assured through the negligence of the named assured, but not the 
converse. 

Although at first blush it would seem curious that the person to 
whom indemnity is intended should be able to recover on his own 
policy, so that in practical effect a policy of indemnity operates as a 
policy of accident insurance, nevertheless, as long as the person who 
is operating the car can be brought within the extended coverage, and 
the person who is injured has a cause of action, not expressly ex- 
cluded by the policy, against the person operating the car, there 
seems to be no good reason why the insurance company should be 
relieved of liability even though the person injured also happens to be 
the named assured or the additional assured. There is, of course, 
the danger of fraud and collusion, but such a defense should be 
proved by the insurance company as in any other case. 

Hivsert P. Zarky 


Lasor Law—INJUNCTIONS—JURY TRIAL FoR INDIRECT COoN- 
TEMPT.—The Penn Anthracite Mining Company obtained an in- 
junction in a common pleas court of Pennsylvania restraining the 
Anthracite Miners of Pennsylvania and members of the union, from 
interfering with the operation of the company’s mines and from 
intimidating its employees. Subsequently the court adjudged the min- 








“The policy in the Bernard case provided further that there would be no 
liability for injuries sustained by “(a) any person to whom the assured may be 
liable because of the obligation, . . . or penalties of any workmen’s compensation 
plan, or law . . . (c) any employee of the assured . . . arising out of and in the 
course of the trade, business, profession, or occupation of the assured... .” 
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ers guilty of contempt of court because of violation of the injunction. 
At the time of the hearing the miners objected to the proceedings on 
the ground, inter alia, that they had a right to trial by jury as pro- 
vided by statute.1 The trial court ruled that the power to punish for 
contempt was inherent in the court as it was created by the state 
constitution, and therefore beyond legislative control. The superior 
court reversed the common pleas court. On appeal, the state su- 
preme court sustained the superior court? on the ground that under 
the Pennsylvania Constitution® and decisions, the “chancery powers” 
vested in the courts of common pleas are subject to legislative con- t 
trol to any extent consistent with maintenance of the integrity of 
those courts. In a concurring opinion, Maxey, J., reasons further: 
(1) that this control is not limited to “jurisdiction,” i.e., to determin- 
ing the fields within which the court may act, but extends to the pow- 
ers of courts within the fields assigned to them; (2) that it is imma- 
terial whether the court be a “constitutional” or so-called “statutory” 
court; and (3) that the term “court” does not necessarily mean the 
judge, but includes judge and jury. 





* Act of June 23, 1931. R. L. 925, 17 P. S. §§2047, 2048: 

“In all cases where a person shall be charged with indirect criminal 
contempt for violation of a restraining order or injunction issued by a 
court or judge, or judges thereof, the accused shall enjoy, . . . (c) upon 
demand, the right to a speedy and public trial by an impartial jury .. . , 
provided that this requirement shall not be construed to apply to con- 
tempts committed in the presence of the court, or so near thereto as to 
interfere directly with the administration of justice. . . .” (Italics ours). 

Corresponding Wisconsin law, Wis. Stat. (1933) §268.27: 

“In all cases where a person shall be charged with civil or criminal 
contempt for violation of a restraining order or injunction issued by a 
court or judge or judges thereof, the accused shall enjoy: . . . (3) Upon 
demand, the right to a speedy and public trial by an impartial jury of 
the county wherein the contempt has been committed, provided this re- 
quirement shall not be construed to apply to contempts committed in the 
presence of the court, .. .” 

Wis. Stat. (1933) §133.07 (4): 

“Whenever in any’ matter relating to the violation of any restraining 
order or injunction an issue of fact shall arise, such issue whether pre- 
sented in a civil or a criminal proceeding, shall be tried by a jury, in the 
same manner as provided for the trial of other cases, .. . The require- 
ment for jury trial shall not apply to direct contempts in the immediate 
presence of the court.” (Italics ours). 

; _ Anthracite Mining Co. v. Anthracite Miners, 318 Pa. 401, 178 Atl. 

291 (1935). 

*Pa. Const., art. V, §20: “The several courts of common pleas, besides the 
powers herein conferred, shall have and exercise within their respective districts, 
subject to such changes as may be made by law, such chancery powers as are now 
vested by law in the several courts of common pleas of the Commonwealth, or 
as may hereafter be conferred upon them by law. Cf. Wis. Const. art. VII, §8: 
“The circuit courts shall have original jurisdiction in all matters civil and criminal 
within this state, not excepted in this constitution, and not hereafter prohibited by 
law; . . .” Wis. Const. art. VII, §2: “The judicial power of this state, both as 
to matters of law and equity, shall be vested in a supreme court, circuit courts, 
courts of probate, and in justices of the peace.” 
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Statutes with similar provisions giving the right to jury trial 
for contempts have been held unconstitutional in Colorado,* Mas- 
sachusetts,>5 Nevada,® and Virginia.? But a jury trial provision in 
the Clayton Act® was held valid in so far as it applied to any federal 
district court, or any court of the District of Columbia.® Congress, in 
the so-called Norris-La Guardia Act of 1932! provided for a jury 
trial in all cases of indirect contempts arising out of labor disputes.11 

It is generally held in the United States that courts have the “in- 
herent power” to punish for contempt,’* direct or indirect,'* civil or 
criminal.'* Recent research’® indicates that originally and for a long 
period of time at common law the jury was the proper organ to de- 
termine questions of indirect contempts, at least as to those acts con- 
stituting criminal contempts, and that the prevailing American view 
is founded on a misconception of the state of the common law at 
the time of its adoption in this country. Legislation purporting to 





*Fort v. Co-operative Farmers’ Exchange, 81 Colo. 431, 256 Pac. 319 (1927). 

*Walton Lunch Co. v. Kearney, 236 Mass. 310, 128 N. E. 429 (1920). 

* Pacific Live Stock Co. v. Ellison Ranching Co., 46 Nev. 351, 213 Pac. 700 
(1923). 

"Carter v. Commonwealth, 96 Va. 791, 32 S. E. 780 (1899). The New York 
statute is at the present time being challenged in the courts. Kronowitz v. Schlan- 
sky, 278 N. Y. Supp. 119 (1935) (The lower court held the law constitutional). 

* 38 Stat. 738 (1914), 28 U. S. C. 386, 387 (1934). “(2) That any person who 
shall wilfully disobey any lawful writ, ...or command of any district court 
of the United States, . .., if the act or thing so done by him be of such char- 
acter as to constitute also a criminal offense under any statute of the United States, 
or under the laws of any state where the acts were committed... .” (Italics 
ours.) “(22) ... in all cases within the purview of this Act such trial may be 
by the court, or, upon demand of the accused, by a jury; . . .” (Italics ours). 

* Michaelson v. United States, 266 U. S. 42, 45 Sup. Ct. 18, 6° L. ed. 162 
(1924). 

* 47 Stat. 72 (1932), 29 U. S. C. 111 (1934). 

“In all cases arising under this chapter in which a person shall be 
charged with contempt in a court of the United States (as herein de- 
fined), the accused shall enjoy the right to a speedy and public trial by an 
impartial jury of the state and district wherein the contempt shall have 
been committed: Provided, That this right shall not apply to contempts 
committed in the presence of the court or so near thereto as to inter- 
fere directly with the administration of justice . . .” (Italics ours). 

* No court, to date, has rendered a decision on the question of the jury trial 
provision in this Act. 

™1 Cooley, Constitutional Limitations, (8th ed. 1927) 666, n. 2. 

* Direct contempts are those committed in the face of the court. Indirect or 
constructive or consequential are those committed outside and away from the 
court. 4 Blackstone (15th ed. 1800) 283, 285. 

“Tt is difficult to accurately classify many contempts as either one type or 
the other. It may partake of attributes of both. See Bessette v. Conkey Co., 
194 U. S. 324, 329, 24 Sup. Ct. 665, 48 L. ed. 997 (1903). Nor is there any gen- 
erally accepted test on which to base the distinction between civil and criminal 
contempt. Cf. Gompers v. Buck’s Stove and Range Co., 221 U. S. 418, 441, 
31 Sup. Ct. 492, 55 L. ed. 797 (1911); State ex rel. Rodd v. Verage, 177 Wis. 
295, 311, 187 N. W. 830, 837 (1922). 

* Fox, Sir John C., The History of Contempt of Court (Oxford Press 1927) ; 
Frankfurter and Landis, Power to Regulate Contempts (1924) 37 Harv. L. Rev. 
1010. 
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deprive courts of their summary power by making the jury the fact 
finding body has been held unconstitutional on the ground that a 
“court” as such (meaning the judge) must possess power to act 
summarily because of historical and functional reasons.1® One might 
pertinently inquire as to the sense in which the word “court” is 
used when, for instance, a constitution directs that the judicial power 
shall be vested in certain courts.17 The word “court” is often used 
in the sense of “judge” when used in contradistinction to the word 
“jury.” But in its general sense it is the tribunal, of which the 
judge and jury are integral parts, by which justice is judicially ad- 
ministered.'8 Constitutional reservations,!® in varying terms, of 
legislative right to change the powers of courts have been construed 
to pertain only to changes of “jurisdiction,” i.e., fields of action, 
rather than to powers within such fields.2° Some attempt has been 
made to distinguish constitutional courts from so-called statutory 
courts with the respect to legislative control of judicial power.?! 
But it is held even as to constitutional courts that the legislature has 
power to “regulate” the exercise of judicial powers,?? although it 
is not clear where the line is to be drawn between regulation and 
destruction of judicial power. In Michaelson v. United States,?® 
approved in the principal case, the court held that the provision of the 
Clayton Act** requiring a jury trial in cases of indirect criminal con- 
tempts, was a mere regulatory measure. It is not clear from the 
opinion in the Michaelson case that the same conclusion would be 





** Cartwright’s Case, 114 Mass. 238 (1874); Yates v. Lansing, 9 Johns. 395, 
6 Am. Dec. 290 (N. Y. 1811). Cf. Hale v. State, 55 Ohio St. 210, 45 N. E. 199 
(1896) ; Carter v. Commonwealth, 96 Va. 791, 32 S. E. 780 (1899). McDougall v. 
Sheridan, 23 Idaho 191, 128 Pac. 954 (1913). 

* See Wis. Const. art. VII, §2. 

** See Mascall v. Drainage Commissioners, 122 Ill. 620, 622, 14 N. E. 47, 49 
(1887) ; Kronowitz v. Schlansky, 278 N. Y. Supp. 119 (1935). Cf. Carter v. Com- 
monwealth, 96 Va. 791, 32 S. E. 780 (1899). Historical research seems to show 
that at common law, as to criminal contempts at least, the “court” for trial 
was the judge and the jury. (See supra, note 14). Quaere: Under the Wis- 
consin doctrine that the circuit courts have the powers of courts at common law, 
is Callanan v. Judd, 23 Wis. 343 (1868) (statutory requirement of jury trial not 
permissible in foreclosure actions) authority for the proposition that jury trial 
cannot be given for trial of indirect contempts of court? See 9 Wis. L. Rev. 
278 for comprehensive analysis of Wisconsin cases, by Mr. Thomas Stone. 

* Va. Const. art. VI, 1, “There shall be a Supreme Court of Appeals, Circuit 
Courts and County Courts. The jurisdiction of these tribunals, and the judges 
thereof, except so far as the same is conferred by this Constitution, shall be regu- 
lated by law.” Cf. Wis. Const. art. VII, §2, supra note 3. 

* Carter v. Commonwealth, 96 Va. 791, 32 S. E. 780 (1899); Callanan v. 
Judd, 23 Wis. 343 (1868). 

™See State v. Frew, 24 W. Va. 416, 459 (1884); Jelke Co. v. Beck, 208 
Wis. 650, 659, 242 N. W. 576, 580 (1932). But see concurring opinion of Maxey, 
J., Penn Anthracite Mining Co. v. Anthracite Miners, 318 Pa. 401, 178 Atl. 291 
(1935). 

™ Batchelder v. Moore, 42 Cal. 412 (1871); see Jelke Co. v. Beck, 208 Wis. 
650, 242 N. W. 576 (1932). Contra: Ex Parte Le Mond, 295 Mo. 586, 245 S. W. 
1057 (1922). 

* 266 U. S. 42, 45 Sup. Ct. 18, 69 L. ed. 162 (1924). 
™* Supra note 7. 
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reached under the Norris-La Guardia Act?> which includes civil as 
well as criminal contempts, because the court placed its emphasis on 
the criminal feature. The reasoning of the Pennsylvania opinion, 
however, emphasizes the indirect nature of the contempt.?® The Wis- 
consin court has indicated that it might consider the fact that a statute 
of the type in question is limited to injunctions in labor disputes as 
an element in the determination of its constitutionality.27 This in- 
terpretation may raise a federal constitutional problem under the 
Fourteenth Amendment.28 The statement of the Wisconsin court, 
that the legislature “may regulate in the public interest the exercise 
of the judicial power” casts some doubt on the positive language in 
Callanan v. Judd.?® 

Recent litigation may be said to show a tendency away from the 
older doctrines and toward the view that the legislature may, insofar 
as the usual constitutional limitations are concerned, direct that the 
jury shall be triers of fact in cases of indirect criminal, and also civil, 
contempts.°° 

MARSHALL NoRSENG 


TAXATION—J URISDICTION TO TAX INCOME FROM SALE OF STOCK 
OwNneED BY A ForREIGN CoRPORATION—SAME AS TO SALE OF PATENT 
R1GHTS—DoMESTICATION OF FoREIGN CORPORATION.—The taxpayer, 
a Delaware corporation, performed over fifty per cent of its manu- 
facturing in Wisconsin. Certificates of stock in a Wisconsin corpora- 
tion, owned by the taxpayer, were held in Cleveland by a creditor as 
collateral security until sold by the taxpayer in New York City at a 
profit of $2,274,589.16. It is not shown whether the money with 
which the stock was originally purchased was earned in Wisconsin. 
In addition, the taxpayer profited to the extent of $127,000 from the 
sale of a patent for a valuable chemical process discovered in its 
research laboratory in Milwaukee, the discovery being a by-product of 
the research and of no value in carrying on the taxpayer’s particular 





* Supra note 10. 

* Penn Anthracite Mining Co. v. Anthracite Miners, 318 Pa. 401, 178 Atl. 
291 (1935). 

* Jelke Co. v. Beck, 208 Wis. 650, 242 N. W. 576 (1932). 

* Does giving one class of contemnors a right to jury trial while such is denied 
to other classes, violate equal protection? Cf. Truax v. Corrigan, 257 U. S. 312, 
42 Sup. Ct. 124, 66 L. ed. 254 (1921); Kronowitz v. Schlansky, 278 N. Y. Supp. 
119 (1935). 

*23 Wis. 343 (1868). Cf. note 16 supra. 

* Since 1920, pro: Michaelson v. United States, 266 U. S. 42, 45 Sup. Ct. 18, 
69 L. ed. 162 (1924); Penn Anthracite Mining Co. v. Anthracite Miners, 318 Pa. 
401, 178 Atl. 291 (1935); Kronowitz v. Schlansky, 278 N. Y. Supp. 119 (1935). 
In doubt: The New Hampshire Court in State v. Matthews, 37 N. H. 450 (1859) 
adopted the generally accepted view of that time. But in 1933 the legislature of 
that state asked the court to give an advisory opinion in which one of the 
questions read: “May the legislature limit the court to trial by jury for indirect 
contempt?” The court in In re Opinion of the Justices, 86 N. H. 597, 600, 166 
Atl. 640, 645 (1933) answered: “This question presents issues which we feel can- 
not be adequately investigated in the limited time now available.” Contra: Pacific 
Live Stock Co. v. Ellison Ranching Co., 46 Nev. 351, 213 Pac. 700 (1923). 
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business. Wisconsin taxed the entire income from the sale of the 
stock and the patent rights on the theory that by statute! the tax- 
payer was made a resident of Wisconsin for income tax purposes, 
and by applying the mobilia sequuntur personam formula, the income 
from the sale of the intangibles had a tax situs in Wisconsin. Held: 
Wisconsin had no jurisdiction to tax the income from the sale of 
these intangibles.? 

In general a state has jurisdiction to tax income of non-residents 
derived from property located or business conducted within the 
taxing state, whereas a resident may be taxed on his entire income, 
wherever earned.* For taxation purposes intangibles have their 
situs at the residence of their owner.5 The present case was an at- 
tempt to make Wisconsin the residence of a Delaware corporation for 
income tax purposes. The court held this invalid, for although the 
general rule is that a state may absolutely prohibit a foreign corpor- 
ation from doing business within its boundaries, yet a foreign corpor- 





*Wis. Stat. (1933) §71.02 (3) (e): “A foreign corporation whose principal 
business is carried on or transacted in Wisconsin shall be deemed a resident of 
this state for income tax purposes, and its income shall be determined and assessed 
as if it were incorporated under the laws of Wisconsin notwithstanding its 
domicile else where.” 

For an interesting discussion of the constitutionality of this provision, see 
Frost, The Power of the States to Domesticate Foreign Corporations for Income 
Tax Purposes (1925) 59 Am. L. Rev. 1, in which the author reaches the con- 
clusion that this section is invalid as a violation of the due process and equal 
protection clauses of the Fourteenth Amendment, and of the commerce clause of 
the Federal Constitution, citing both United States and Wisconsin cases in sup- 
port of his opinion. 

* Newport Co. et al. v. Wisconsin Tax Comm., 261 N. W. 884 (Wis. 1935). 
Contra: Commonwealth v. United Cigarette Machine Co., 119 Va. 447, 89 S. E. 
935 (1916). 

* Shaffer v. Carter, 252 U. S. 37, 40 Sup. Ct. 221, 64 L. ed. 445 (1919); Travis 
v. Yale Towne Mfg. Co., 252 U.S. 60, 40 Sup. Ct. 228, 64 L. ed. 460 (1919) ; Tyler 
v. Dane County, 289 Fed. 843 (W. D. Wis. 1923); People ex rel. Monjo v. State 
Tax Comm., 218 N. Y. App. Div. 1, 217 N. Y. Supp. 669 (1926); State ex rel. 
Sallie F. Moon v. Wisconsin Tax Comm., 166 Wis. 287, 163 N. W. 639 (1917); 
Estate of Shepard, 184 Wis. 88, 197 N. W. 344 (1924). 

“Lawrence v. Mississippi State Tax Comm., 286 U. S. 276, 52 Sup. Ct. 556, 76 
L. ed. 1102 (1931) ; see State ex rel. Manitowoc Gas Co. v. Wisconsin Tax Comm., 
161 Wis. 111, 114, 152 N. W. 848 (1915). 

* Farmers’ Loan and Trust Co. v. Minnesota, 280 U. S. 204, 50 Sup. Ct. 98, 74 
L. ed. 371, 65 A. L. R. 1000 (1929); Baldwin v. Missouri, 281 U. S. 586, 50 Sup. 
Ct. 436, 74 L. ed. 1056, 72 A. L. R. 1303 (1930); Beidler v. South Carolina Tax 
Comm., 282 U. S. 1, 51 Sup. Ct. 54, 75 L. ed. 131 (1930); First National Bank 
v. Maine, 284 U. S. 312, 52 Sup. Ct. 174, 76 L. ed. 313, 77 A. L. R. 1401 (1931) ; 
Tyler v. Dane County, 289 Fed. 843 (W. D. Wis. 1923); State ex rel. Peterson v. 
Dunlap, 28 Idaho 784, 156 Pac. 1141 (1916); Illinois v. Dennett, 276 Il. 43, 114 
N. E. 493 (1916); Zahn’s Ex’r. v. State Tax Comm., 243 Ky. 167, 47 S. W. (2d) 
925 (1932); Welch v. Treasurer and Receiver, 223 Mass. 87, 111 N. E. 774 
(1916); In re Pantlind Hotel Co., 232 Mich. 330, 205 N. W. 99 (1925); State 
ex rel. Banker’s Trust Co. v. Walker, 70 Mont. 484, 226 Pac. 894 (1924); 
Guaranty-Trust Co. v. State, 36 Ohio App. 45, 172 N. E. 674 (1930); In re 
Estates of Harkness, 83 Okla. 107, 204 Pac. 911 (1921); Estate of Shepard, 
184 Wis. 88, 197 N. W. 344 (1924); see Brown, Multiple Taxation by the States— 
What is Left of It? (1935) 48 Harv. L. Rev. 407. 
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ation cannot be forced to give up its constitutional privileges as a con- 
dition to its engaging in business within a state. The constitutional 
privilege in this case was the right to have its intangibles taxed only 
at the residence of the owner. In support of their decision the court 
cited Rhode Island Hospital Trust Co. v. Doughton,’ in which the 
United States Supreme Court invalidated an attempt of North Car- 
olina to domesticate a foreign corporation for inheritance tax pur- 
poses, holding that the situs of shares of stock in a corporation does 
not depend on the situs of the corporate property. The only doubt 
that might be thrown on the present case and the applicability of the 
Doughton case is that to date the United States Supreme Court has 
interpreted the due process clause of the Fourteenth Amendment as 
condemning double taxation in the inheritance* and property tax 
fields,® but not in the income tax field.?° It is difficult, however, to see 


ee —“ 
——_ 


*Paul v. Virginia, 78 U. S. 168, 19 L. ed. 357 (1869); Ducat v. Chicago, 77 
U. S. 410, 19 L. ed. 972 (1870) ; Pembina, etc. Silver Mining Co. v. Pennsylvania, 
125 U. S. 181, 8 Sup. Ct. 737, 31 L. ed., 650 (1888); Norfolk, etc. R. R. Co. v. 
Pennsylvania, 136 U. S. 114, 10 Sup. Ct. 958, 34 L. ed. 394 (1890) ; Terral v. Burke 
Construction Co., 257 U. S. 529, 42 Sup. Ct. 188, 66 L. ed. 352 (1921); Metro- 
politan Life Insur. Co. v. Board of Assessors, 115 La. 698, 39 So. 846 (1906); 
Anglo-American Provision Co. v. Davis Provision Co., 169 N. Y. 506, 50 N. Y. 
App. Div. 273, 62 N. E. 587 (1902) ; Chicago Title and Trust Co. v. Bashford, 120 
Wis. 281, 97 N. W. 940 (1904); Estate of Shepard, 184 Wis. 88, 95, 197 N. W. 
344 (1924); Turner v. Goetz, 184 Wis. 508, 199 N. W. 155 (1924). 

A foreign corporation cannot be denied the privilege of resorting to the federal 
courts on grounds of diversity of citizenship even if domesticated: St. Louis, etc. 
R. Co. v. James, 161 U.S. 545, 16 Sup. Ct. 621, 40 L. ed. 802 (1895); Southern 
R. Co. v. Allison, 190 U. S. 326, 23 Sup. Ct. 713, 47 L. ed. 1078 (1902) ; Missouri 
Pacific R. Co. v. Castle, 224 U. S. 541, 32 Sup. Ct. 606, 56 L. ed. 875 (1911). 

Nor can a foreign corporation be forced to pay an additional tax not de- 
manded of local corporations: Southern R. R. Co. v. Greene, 216 U. S. 400, 30 
Sup. Ct. 287, 54 L. ed. 536 (1910); Sioux Remedy Co. v. Cope, 235 U. S. 197, 
35 Sup. Ct. 57, 59 L. ed. 193 (1914) ; Looney v. Crane Co., 245 U. S. 178, 38 Sup. 
Ct. 85, 62 L. ed. 230 (1916); People ex rel. Alpha Portland Cement Co. v. 
Knapp, 230 N. Y. 48, 129 N. E. 202, 132 N. E. 870 (1920). 

Nor can a foreign corporation be forced to submit its interstate commerce 
to taxation as a condition of entering business in the taxing state: Western Union 
Telegraph Co. v. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 54 L. ed. 355 (1909); see 
8 Thompson, Corporations (3rd ed. 1927) §6585; 17 Fletcher, Encyclopedia of 
Private Corporations (1931) $8462. 

270 U. S. 69, 46 Sup. Ct. 256, 70 L. ed. 475 (1926). 

* Farmers’ Loan and Trust Co. v. Minnesota, 280 U. S. 204, 50 Sup. Ct. 98, 
74 L. ed. 371, 65 A. L. R. 1000 (1929); Baldwin v. Missouri, 281 U. S. 586, 50 
Sup. Ct. 436, 74 L. ed. 1056, 72 A. L. R. 1303 (1930); Beidler v. South Carolina 
Tax Comm., 282 U. S. 1, 51 Sup. Ct. 54, 75 L. ed. 131 (1930); First National 
Bank v. Maine, 284 U. S. 312, 52 Sup. Ct. 174, 76 L. ed. 313, 77 A. L. R. 1401 
(1931). 

*St. Louis v. Wiggins Ferry Co., 78 U. S. 423, 20 L. ed. 192 (1871); Union 
Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 26 Sup. Ct. 36, 50 L. ed. 
150 (1905) ; Union Tank Line Co. v. Wright. 249 U .S. 275, 39 Sup. Ct. 276, 63 L. 
ed. 603 (1919); Frick v. Pennsylvania. 268 U. S. 473 , 45 Sup Ct. 603, 69 L. ed. 
1058 (1925). 

Shaffer v. Carter, 252 U. S. 37, 40 Sup. Ct. 221, 64 L. ed. 445 (1919); 
Travid v. Yale Towne Mfg. Co., 252 U. S. 60, 40 Sup. Ct. 228, 64 L. ed. 460 
(1919). (These two cases upheld a tax on the income of a nonresident derived 
from business conducted within the taxing state and have not been overruled). 
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under what theory these intangibles could be said to be located in 
Wisconsin. 

As set forth above, a state may tax a non-resident’s income 
from business conducted within the state.!! The Tax Commission 
in the present case realizing that Section 71.02 (3) (e) of the Wis- 
consin statutes,!2 might be held invalid, also contended that “since the 
discovery was the result of ordinary activities of the taxpayer, as- 
sociated with and indispensible to its manufacturing operations in this 
state, it falls within the exception to the general rule,” (that income 
from intangibles follow the residence of the recipient), “for the 
reason that it has a business situs in Wisconsin.’1% The court over- 
ruled this argument because the taxpayer was not in the ordinary 
business in Wisconsin of dealing in patents and therefore this in- 
cidental discovery upon being transformed into a patent right, be- 
comes such intangible property that it had no other situs than that 
of the residence of the owner both by statute!* and by decisions.'5 
The “business situs” cases of the United States Supreme Court are 
all of the type in which the intangibles are used in the operation and 
maintenance of a business away from the owner’s domicile.‘® The 
Wisconsin court was technically correct in holding that this patent 
did not acquire a “business situs” in Wisconsin, for it was the dis- 
covery which was bound up with the Wisconsin business activities 
not the patent. As long as the property remained in the form of 
discovery, Wisconsin had control over it but by the mere transfer into 
a patent right, the situs took flight to Delaware. Doesn’t this fictitious 





Since the Farmers’ Loan and Trust Co. v. Minnesota, 280 U. S. 204, 50 Sup. Ct. 
98, 74 L. ed. 371, 65 A. L. R. 1000 (1929), the United States Supreme Court 
has upheld in Lawrence v. Mississippi State Tax Comm., 286 U. S. 276, 52 
Sup. Ct. 556, 76 L. ed. 1102 (1931), a tax on the income of a resident derived 
fiom business conducted within and without the state. Doesn’t this leave open 
a possibility of a double tax? 

“Shaffer v. Carter, 252 U. S. 37, 40 Sup. Ct. 221, 64 L. ed. 445 (1919); 
Travis v. Yale Towne Mfg. Co., 252 U. S. 60, 40 Sup. Ct. 228, 64 L. ed. 460 
(1919); Tyler v. Dane County, 289 Fed. 843 (W. D. Wis. 1923); People ex rel. 
Monjo v. State Tax Comm., 218 N. Y. App. Div. 1, 217 N. Y. Supp. 669 (1926) ; 
State ex rel. Sallie F. Moon v. Wisconsin Tax Comm., 166 Wis. 287, 163 N. W. 639 
(1917) ; Estate of Shepard, 184 Wis. 88, 197 N. W. 344 (1924). 

* Supra note 1. 

* 261 N. W. 884, 891 (Wis. 1935). 

“Wis. Stat. (1933) §71.02 (3) (c) “. . . all other income, including royalties 
from patents, income derived from personal services, professions and vocations 
and from land contracts, mortgages, stocks, bonds, and securities or from the 
sale of similar intangible personal property, shall follow the residence of the 
recipient, except as provided in section 71.095.” 

** See supra note 5. 

**New Orleans v. Stempel, 175 U. S. 309, 20 Sup. Ct. 110, 44 L. ed. 174 
(1899) ; Bristol v. Washington County, 177 U.S. 133, 20 Sup. Ct. 585, 44 L. ed. 701 
(1900); State Board of Assessors v. Comptoir National D’Escompte De Paris, 
191 U. S. 388, 24 Sup. Ct. 109, 48 L. ed. 232 (1903); Metropolitan Life Insurance 
Co. v. New Orleans, 205 U. S. 395, 27 Sup. Ct. 499, 51 L. ed. 853 (1907); Buck 
v. Beach, 206 U. S. 392, 27 Sup. Ct. 712, 51 L. ed. 1106 (1907). 

For a definition of “business situs,” see Westinghouse Electric and Mfg. Co. 
v. Los Angeles County, 188 Cal. 491, 494, 205 Pac. 1076, 1077 (1922). 
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absurdity suggest that some other solution besides that of situs must 
be worked out for the problem of determining which state may tax 
intangibles ?17 

The statutes of Wisconsin,’® as well as those of most other 
states,1® provide in cases where it is impossible to allocate directly 
the amount of income of a nonresident attributable to his activities 
and property within the state, that a ratio proportionate to the 
amount of the taxpayer’s property within the state to his total prop- 
erty, shall be set up and that proportion of the total net income shall 
be taxable by the state. The Tax Commission attempted to tax all 
of the income from the intangibles in the principal case because by 
Section 71.02 (3) (c),?° the income from intangibles follows the resi- 
dence of the owner and the domestication section?! was the only 
chance to reach any of the income. It is interesting to speculate 
whether or not if the former were removed, Wisconsin would not 
have had jurisdiction to tax a part of this income from the sale 
of the intangibles under one of the ratios established by Section 
71.02 (3) (d) of the statutes, on the theory that this was income 
earned both within and without the state. North Carolina in Max- 
well v. Kent-Coffey, Manufacturing Co.,?? taxed that proportion of 
the income of a tramp corporation as the tangible property owned in 
the state bears to the total tangible property held everywhere. The 
taxpayer complained that this was taxing property outside the 
jurisdiction of North Carolina, as a fair share of their taxed in- 
come was derived from intangibles held outside of the state, and 
the value of this property was not included in the ratio. The court 
said: “The burden rests upon the taxpayer to show that the alloca- 
tion formula set up in the statute, produces such an arbitrary and 
unreasonable result as to be unconstitutional as applied to the facts 
of the particular case. . . . No evidence is presented undertaking 
to separate the business, the cost or expense thereof, or the in- 
come therefrom, into separate units of buying, manufacturing, and 
selling. The larger portion of the appellee’s intangible assets are 





"See Justice Brewer’s criticism of the doctrine of situs in Adams’ Express 
Co. v. Ohio, 166 U. S. 185, 225, 17 Sup. Ct. 604, 41 L. ed. 965 (1897). Also see 
Justice Stone’s criticism in his dissenting opinion in the First National Bank of 
Boston v. Maine, 284 U. S. 312, 52 Sup. Ct. 174, 76 L. ed. 313, 77 A. L. R. 
1401 (1931). 

For an interesting discussion of this doctrine of situs see Lowndes, The Pass- 
ing of Situs—Jurisdiction to Tax Shares of Corporate Stock (1932) 45 Harv. 
L. Rev. 777; (1934) 47 Harv. L. Rev. 628, in which he criticizes the doctrine of 
situs as an exercise by the courts of legislative authority. 

* Wis. Stat. (1933) §71.02 (3) (d). 

*U. S. Glue Co. v. Town of Oak Creek, 247 U. S. 321, 38 Sup. Ct. 499, 62 
L. ed. 1135 (1918) ; Underwood Typewriter Co. v. Chamberlain, 254 U. S. 113, 41 
Sup. Ct. 45, 65 L. ed. 165 (1920); Schwab v. Richardson, 263 U. S. 88, 44 Sup. 
Ct. 60, 68 L. ed. 183 (1923); Bass, Ratcliffe and Gretton v. State Tax Comm., 
266 U. S. 271, 45 Sup. Ct. 82, 69 L. ed. 283 (1924). 

* Supra note 14. 

"Wis. Stat. (1933) §71.02 (3) (e); supra note 1. 

™ 204 N. C. 365, 168 S. E. 397 (1933), aff'd without opinion, 291 U. S. 642, 
54 Sup. Ct. 437, 78 L. ed. 1040 (1934). 
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without the State. They are evidently the results and profits of the 
manufacturing processes which took place in North Carolina. They 
may be held without the State at the home office of the Company 
in Delaware as a matter of convenience. Standing alone, and with- 
out evidence, the keeping of the larger portion of its intangible as- 
sets in another state does not indicate or show that those items of 
cash, notes and accounts receivable arose from business activities or 
operation elsewhere than in North Carolina.”2% This raises the in- 
teresting question of how far this unitary business concept?4 may be 
stretched in order to include the various sources of income of a 
business. The leading case on the point is Hans Rees Sons v. North 
Carolina,?® in which the taxpayer was allowed to break down its 
business into the constituent parts of manufacturing, buying, and 
selling and show that there was a profit attributable to each separ- 
ately. Whether or not the United States Supreme Court would carry 
this artificial departmentalizing of a business to the extreme of hold- 
ing that the financing of the business is also a separate enterprise 
is unpredictable. It seems, however, that where securities are being 
held as collateral for a loan made to the taxpayer, as in the principal 
case, this financial transaction is so closely related to the whole busi- 
ness as not to be subject to separate treatment for income tax 


purposes. 
Joun F. THompson 


TAXATION—JURISDICTION TO TAX Trust CERTIFICATES—OWN- 
ERSHIP OF TRUST CERTIFICATES AS INTEREST IN LAND.—The plain- 
tiff, a resident of Ohio, owned transferable trust certificates issued 
under seven declarations of trust, relating to separate parcels of real 
estate in Ohio and Illinois. These certificates provided for payment 
to the holder of stated portions of rent, for pro rata distribution on 
dissolution, and vested exclusive powers of management in the re- 
spective trustees. Ohio assessed and levied a tax on all of these 
beneficial interests under code provisions' providing for a tax on 
investments, such tax to consist of 5% of the income yield. Both the 
Ohio and the Illinois real estate affected by the trusts had been taxed 
at the regular real estate tax rate. The Ohio Supreme Court dis- 
solved an injunction against the collection of this tax and the plain- 
tiff here appeals to the United States Supreme Court. Held: These 
certificates are an interest in real estate and hence the tax is invalid as 
contravening the Fourteenth Amendment because: (1) it is imposed 





*204 N. C. 365, 374, 168 S. E. 397 (1933). 

* Adams Express Co. v. Ohio, 166 U. S. 185, 17 Sup. Ct. 604, 41 L. ed. 965 
(1897) ; U. S. Glue Co. v. Town of Oak Creek, 247 U. S. 321, 38 Sup. Ct. 499, 
62 L. ed. 1135 (1918) ; Cream of Wheat Co. v. County of Grand Forks, 253 U. S. 
325, 40 Sup. Ct. 558, 64 L. ed. 931 (1920); Underwood Typewriter Co. v. 
Chamberlain, 254 U. S. 113, 41 Sup. Ct. 45, 65 L. ed. 165 (1920) ; Schwab v. Rich- 
ardson, 263 U. S. 88, 44 Sup. Ct. 60, 68 L. ed. 183 (1923); Bass, Ratcliffe and 
Gretton v. State Tax Comm., 266 U. S. 271, 45 Sup. Ct. 82, 69 L. ed. 283 (1924). 
* 283 U. S. 123, 51 Sup. Ct. 385, 75 L. ed. 879 (1930). 
*Ohio Gen. Code (1931) §$5323, 5328 (1), 5388, 5389, 5638, 5839. 
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on real estate located outside the state, and (2) it is assessed on real 
estate within the state at a rate other than a uniform one according 
to value.? 

The state by contending that the certificates were intangible per- 
sonal property raised the controversial question of whether the 
cestui’s rights are confined to his conceded personal rights against 
the trustee or whether they extend to rights in rem relative to the 
ownership of the trust res. Authorities taking the former position 
compare the cestui’s position with that of the owner of an ordinary 
obligation or chose in action, pointing out legal ownership in the trus- 
tee, power in the trustee to convey good title, the fact that a trustee’s 
duties are positive while rights in rem are negative, and that trusts 
are handled by courts of equity which act on the person and not on 
the property. 

But to the contrary it is shown that the courts have in various 
ways treated the cestui’s interest as extending to the res. It is pointed 
out that the trustee conveys good title only in conformity with the 
equitable doctrine of bona fide purchase whereby he conveys the 
interest of the cestui. Further it is said that the trustee holds the 
legal title and the cestui the equitable, that the trustee has negative 
duties not to misuse the trust res, that equity today acts on property 
as well as persons, and that a person’s right is not determined by 
his remedy. In accordance with the apparent weight of authority® 
the court here held the cestui’s rights extended to the trust property, 
such property being held not in opposition to him but for his benefit, 
as he had a fixed right to present enjoyment of the proceeds. Accord- 
ing to this reasoning, since the trust res in the principal case was real 
estate, the cestui’s interest logically is one in real property. 

Previous to this case the arguments just listed had never been 
relied on by the United States Supreme Court to defeat the jurisdic- 
tion of the state to tax trust certificates as intangibles. State courts 
have utilized these same arguments in determining jurisdiction for 
inheritance taxation,‘ and in one instance have relied on them in a 
case substantially like the principal case.5 Brown v. Fletcher,® strong- 
ly relied on by the court, classifies the cestui’s interest as one in rem 
so as to afford the assignee access to the federal courts. Text and 
periodical materials referred to by the court in the principal case ap- 


*Senior v. Braden, 295 U. S. 422, 55 Sup. Ct. 800 (1935). 

* Brown v. Fletcher, 235 U. S. 589, 35 Sup. Ct. 134 (1914); Baker et al v. 
Commissioner of Corporations and Taxation, 253 Mass. 130, 148 N. E. 593 (1925); 
Naragansett Mutual Fire Ins. Co. v. Walter B. Barker, 51 R. I. 37, 150 Atl. 
756 (1930) ; Bates v. Decree of Judge of Probate, 131 Me. 176, 160 Atl. 22 (1932); 
see Bogert, Law of Trusts (1st ed. 1921) §110; Restatement, Trusts (1935) §130; 
Whitlock, Classification of Law of Trusts (1913) 1 Calif. L. R. 215; Scott, Nature 
of the Rights of the Cestui Que Trust (1917) 17 Col. L. R. 269. 

“Bates v. Decree of Judge of Probate, 131 Me. 176, 160 Atl. 22 (1932) 
(cited by court in principal case); see Peabody v. Stevens, 215 Mass. 129, 102 
N. E. 435 (1913) ; In re Robinson’s Estate, 285 Pa. 308, 132 Atl. 127 (1926). 

* Narragansett Mutual Fire Ins. Co. v. Walter W. Burnham, 51 R. I. 37, 150 
Atl. 756 (1930) (cited in principal case). 
*235 U.S. 589, 35 Sup. Ct. 134 (1914). 
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parently relate to general property law. Although the inheritance tax 
cases are apparently in point, the other authorities deal strictly with 
real estate law, whereas the instant case concerns the power of a 
state to impose a general property tax on intangibles. Perhaps the 
closest analogy is the mortgage. Debts secured by mortgages have 
been considered personal property and so subject to assessment and 
taxation as intangibles at the domicile of the owner, yet the right to 
tax the mortgagee’s interest as land is clearly established in Savings 
and Loan Society v. Multnomah County.? That case permitted tax- 
ation of the mortgagor’s and the mortgagee’s respective interests in 
the realty. Does the principal case which necessarily implies that tax- 
ation of both legal and equitable interest is unconstitutional mean 
that a mortgage may now be taxed to but one party? 

As Justice Stone points out in his dissent, taxation is an eminently 
practical matter. As such, it is difficult to discern any real difference 
between the position of the holder of beneficial real estate trust cer- 
tificates and that of the ordinary stockholder of a corporation own- 
ing real estate. It is generally conceded that the ownership of stock 
by a stockholder and capital by a corporation are so separated as to 
afford different bases of taxation.? The proper basis for taxing the 
corporation is on its property while the stockholder is taxed on his 
stock. Is not the cestui as much separated from the property as the 
stockholder? In fact while the stockholder may have a voice in the 
management of the corporation and consequently a degree of control 
over its property, the cestui in this instance had no control whatever 
over the trustee® with respect to management of the trust corpus. 

The tax in question was measured by income yield, and al- 
though the court treats it as a property tax and neglects to discuss 
income tax possibilities it does refer to Maguire v. Trefry,!® involv- 
ing an income tax imposed on the beneficiary of a trust, but dismisses 
this case as “accepting Blackstone v. Miller! which was disapproved 
by the Farmers Loan and Trust Company v. The State of Minne- 
sota'? and views now accepted relative to double taxation. .. .” 
Does the court here mean that the prohibition of double taxation ex- 
tends to income taxes? Previously both the state in which the in- 





"169 U. S. 421, 18 Sup. Ct. 392 (1897). 

* Rhode Island Hospital Trust Co. v. Doughton, 270 U. S. 69, 46 Sup. Ct. 
256 (1926); Beidler v. South Carolina Tax Comm., 282 U. S. 1, 51 Sup. Ct. 54 
(1930) ; First National Bank of Boston v. State of Maine, 284 U. S. 329, 52 Sup. 
Ct. 27 (1931). 

; * That the two situations are closely related is apparent in the field of federal 
income taxation, where, for purposes of classification, unincorporated associations, 
with legal ownerships of the property vested in trustees and with equitable own- 
ership represented by transferable certificates, are treated as corporations. See 
Hecht v. Malley, 265 U.S. 144, 44 Sup. Ct. 462 (1923) ; Burke-Waggoner Oil Asso- 
ciation v. Hopkins, 269 U. S. 110, 46 Sup. Ct. 48 (1925). 

#253 U. S. 12, 40 Sup. Ct. 417 (1920). 

™188 U. S. 189, 23 Sup. Ct. 277 (1902). 

* 280 U. S. 204, 50 Sup. Ct. 97 (1929). 
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come was earned and that which domiciled its recipient could tax it,!% 
but the court by subjecting as it does, a case on income taxation to 
the doctrine of the Farmers Loan and Trust Company case, appar- 
ently qualifies income taxation with the prohibition against double 
taxation recently discovered in the Fourteenth Amendment. The rule 
that double taxation is invalid arose and became definitely established 
in inheritance tax cases.'* The principal case extends the doctrine to 
property taxation and as suggested above, possibly to income taxation. 

In Wisconsin the Estate of Stephenson'® involved a trust quite 
similar to that in the principal case, but there the court held that the 
interest of the cestui was one in personal property, principally be- 
cause a power to sell real estate was given the trustee by the trust 
instrument. The court held that this fact by operation of the doc- 
trine of equitable conversion stamped the trust property as person- 
alty for prosecution of the business of the trust and consequently 
for tax purposes also. The court further stated, however, “un- 
doubtedly the trust certificates represent an interest in real estate just 
as mortgages and shares of a corporation owning realty, but they 
must be regarded as intangible property for taxing purposes just 
as the latter are.” In the application of the doctrine of equitable con- 
version it must be remembered that it is purely a legal fiction while 
taxation is generally considered purely practical. The United States 
Supreme Court has denounced the presence of fictions in taxation,!* 
while states have generally discarded the use of equitable conversion.!7 
Pennsylvania formerly one of the staunch supporters of the theory 
completely discarded it in In Re Robinson’s Estate*® at least as far 
as taxation is concerned. The trustees involved in the principal case 
also had powers of sale, but the court makes no point of it. Con- 
sequently the Stephenson case seems clearly inconsistent with the 
principal case. 

RicHarp C. SURPLICE 





Shaffer v. Carter, 252 U. S. 37, 40 Sup. Ct. 221 (1919); Lawrence v. State 
Tax Comm. of Miss., 286 U. S. 276, 52 Sup. Ct. 556 (1932). 

“Farmers Loan & Trust Co. v. The State of Minn., 280 U. S. 204, 50 Sup. 
Ct. 97 (1929); Baldwin v. State of Missouri, 281 U. S. 586, 50 Sup. Ct. 436 
(1930) ; Burnet v. Brooks, 288 U. S. 378, 53 Sup. Ct. 457 (1932). 

*171 Wis. 452, 177 N. W. 579 (1920). 

** Safe Deposit & Trust Co. v. Virginia, 280 U. S. 83, 50 Sup. Ct. 59 (1929). 

In Re Wolcott’s Estate, 94 N. Y. Misc. 73, 157 N. Y. Supp. 268 (1916); 
Heymann v. Viane, 262 N. Y. 157, 169 N. E. 124 (1929); In Re Paul’s Estate, 303 
Pa. 330, 154 Atl. 503 (1931). 
* 285 Pa. 308, 132 Atl. 127 (1926). 
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PRODUCTION, PRICES, INCOMES, AND THE 
CONSTITUTION 


CHARLES BUNN 


Most people agree on the general purposes of the American 
economy. Few would dissent from the statement of Secretary 
Wallace: “Our national economic goal must be increased balanced 
production of the things which people really need and want, at prices 
low enough so consumers can buy, but high enough so producers can 
keep on producing, and with the income so distributed that no one 
is shut off from participation in consumption, except those who 
refuse to work; with scrupulous regard for the conservation of our 
remaining natural resources; and by means characteristic of our 
traditional democratic processes.”* 

Our differences relate to ways and means. Leaving out the 
Socialist view for the present, the chief point on which we disagree 
is whether the economic goal is most likely to be reached by allowing 
business managers the maximum freedom of decision and action 
consistent with the fact that we do live in society, or by interfer- 
ing with that freedom at strategic points by governmental regulations 
for an economic purpose. If the former view is taken, then govern- 
ment should limit its activity to the classic field of the police power— 
health, safety, order, honesty, and the settlement of controversies ; 
if the latter, then it should consider economic regulation—production, 
prices, wages, costs, and incomes. Few of us go whole hog in either 
direction, but our differences of emphasis and of degree are very 
great. 

In most countries these differences relate to policy, not power, 
and can be thought through on their economic merits simply. In 
the United States we have transferred the conflict to the field of 
constitutional law, and in the process have attached to government 
rigidities which yield but slowly, if at all, to changing view of policy. 
It is my purpose to examine these rigidities. 

The question is: what power has government to regulate “ordi- 
nary” business? I am not now concerned with public utilities, nor 
the regulation of monopolies, nor (except incidentally) with tariffs 
and taxation, nor with “unfair competition” in the narrow sense, 





* Proceedings of the Academy of Political Science, January, 1936, p. 113. 
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nor even with “social legislation”. What I propose to ask is simply 
this: May Government give orders to “ordinary private business”, 
(which includes the creation and distribution of food, clothing, 
shelter, and most of our ordinary comforts) under the Constitution 
as it now stands and as now interpreted, as to production, prices, 
labor relations, wages, or the distribution of monetary incomes? 
The question does not relate to the line between state and national 
power, but is rather whether either government, or both together, 
may effectively regulate any of these matters. It will be convenient 
to take the items up in the same order as our text. 


(1) “Increased Production”. 


Except in public utility operations, or in war, an owner may 
withdraw from business when he pleases. Neither state nor nation 
may command him to remain, nor to increase capacity, nor to step 
up the rate of operation. Government may penalize combinations 
of competitors to restrict production, but it may not control in this 
regard the discretion of individual concerns when acting by them- 
selves.” 

This is perhaps not serious. It is now reasonably clear that we 
are equipped to produce in this country more than we ever have 
produced of almost everything,* and the managers of every business, 
at almost any time, are more than happy to enlarge current and 
future output whenever they think the product can be sold at profit- 
able prices. American business can be trusted to take care of 
“increased production” whenever the other items on the agenda are 
arranged. 

If this should not be so, public production is still possible. How- 
ever limited the national power in that respect may be,‘ the states 
apparently have power, so far as the federal Constitution is con- 
cerned, to engage in such productive and merchandizing operations 
on public account as they decide to undertake.5 The adequacy of the 
service of supply is not our present problem. 





* Charles Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522, 
533-534, 537-538, 540-541, 43 Sup. Ct. 630 (1923). 

* Nourse & Associates, America’s Capacity to Produce (1934). PE 

*Cf. Ashwander vs. Tennessee Valley Authority, 56 Sup. Ct. 466 (1936). 

* Jones v. Portland, 245 U. S. 217, 38 Sup. Ct. 112 (1918); Green v. Frazier, 
253 U. S. 233, 40 Sup. Ct. 499 (1920). 
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(2) “Balanced Production”. 


This means increasing some things, and reducing others. In 
Secretary Wallace’s thought it clearly included reduced production 
of certain agricultural commodities. 

In certain businesses “affected with a public interest’ certificates 
of public convenience and necessity may be required. The wasteful 
extraction of natural resources may be restrained, and qualifications 
may be prescribed for practitioners of the professions. But in the 
case of “ordinary private business” the state may not restrict the 
number of concerns,® and by the same token (where no monopoly is 
threatened) may not limit their individual production.” 

Nor may the Congress do so. It has of course been clear for 
a long time that it had no power of direct regulation. The AAA 
decision makes it clear that it cannot accomplish like results by 
money payments to producers.* Taxes on production over an allow- 
able amount are no doubt equally invalid.® 

“Balanced production” is therefore not an object within direct 
governmental power. 


(3) “of the things which people really need and want.” 

Since neither government can validly require a private business 
either to increase or reduce its production of any sound article or 
service, nor to go into business nor to get out, there is no use dis- 
cussing any governmentai power except that of direct production. 
That has already been referred to. 


(4) “at prices low enough so consumers can buy but high enough 
so producers can keep on producing.” 

Congress has power to influence prices substantially by tariff 
policy,’° and by monetary legislation.‘ Both Congress and the states 
(within their fields) may prohibit (or fail to prohibit) voluntary 
contracts of competitors to fix prices. Either (again, within their 





*New State Ice Co. v. Liebman, 285 U. S. 262, 52 Sup. Ct. 371 (1932); cf. 
Pierce v. Society of the Sisters, 268 U. S. 510, 45 Sup. Ct. 571 (1925). 

"Henderson Co. v. Thompson, 12 F. Supp. 519, 521 (W. D. Texas 1935); cf. 
Stewart Dry Goods Co. v. Lewis, 294 U. S. 550, 55 Sup. Ct. 525 (1935). 

*United States v. Butler, 296 U. S. 561, 56 Sup. Ct. 312 (1936). I have 
expressed my disagreement with this decision. Bunn, Income & Economic Progress 
(1936)3 U. of Chicago L. Rev. 173, 191-194. 

* Bailey v. Drexel Furniture Co., 259 U. S. 20, 42 Sup. Ct. 449 (1922); United 
States v. Constantine, 296 U. S. 287, 56 Sup. Ct. 223, 80 L. ed. 195 (1935). 

** Hampton & Co. v. United States, 276 U. S. 394, 48 Sup. Ct. 348 (1928). 

™ Legal Tender Cases, 12 Wall, 457 (U. S. 1871); Juilliard v. Greenman, 110 
U. S. 421, 4 Sup. Ct. 122 (1884); Norman v. B. & O. Ry., 294 U. S. 240, 55 
Sup. Ct. 407 (1935). 
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fields) may directly regulate prices in those businesses which are held 
to be affected with a public interest,!* and in times of emergency may 
do so in other lines.** But may either regulate the price of “ordinary 
articles of trade”, in normal times, upon simply economic grounds? 
Nebbia v. New York" asserts that price control is no different from 
‘any other form of regulation, and like them “is unconstitutional 
only if arbitrary, discriminatory, or demonstrably irrelevant to the 
policy the Legislature is free to adopt.” But in the Nebbia case as 
in all the other cases where price fixing has been sustained, the Court 
was careful to assemble the special facts which seemed to make 
price fixing in that particular industry of particular importance to 
the public. I believe that it is accurate to say, as the cases stand, 
that regulation of the price of ordinary articles and services, in 
ordinary times, simply to affect the economic balance which our 
text lays down, and in the absence of peculiar facts creating a special 
situation in a single industry, is unconstitutional deprivation of liberty 
of business conduct. This applies both to the states and Congress, 
and to regulation either up or down. 


(5) “with the income so distributed that no one is shut off from 
participation in consumption except those who refuse to work”. 

Here we must subdivide, for two methods are conceivable, wage 
regulations and the like, and direct distributions of governmental 
money to poor persons. It will bé convenient to take them up in 
inverse order. 

Cash Distributions by Government. The validity of government 
relief, perhaps of unemployment compensation, and certainly of old 
age pensions and the like, depend upon this power. 

As to relief strictly speaking, no one doubts the power of local 
and state governments. As to the national authority, the AAA de- 
cision’ makes it clear that the spending power of Congress may be 
exerted “to provide for the general welfare” in the sense of Hamilton 





* Munn v. Illinois, °4 U. S. 113 (1877); German Alliance Ins. Co. v. Kansas, 
233 U. S. 389, 34 Sup. Ct. 612 (1914); Tagg Bros. & Moorhead v. United States, 
280 U. S. 420, 50 Sup. Ct. 220 (1930); O’Gorman & Young v. Hartford Fire Ins. 
Co., 282 U. S. 251, 51 Sup. Ct. 130 (1931). But see Tyson & Bro. v. Banton, 273 
U. S. 418, 47 Sup. Ct. 426 (1927); Ribnik v. McBride, 277 U. S. 350, 48 Sup. Ct. 
545 (1928) ; Williams v. Standard Oil Co., 278 U. S. 235, 49 Sup. St. 115, 73 L. ed. 
287 (1929). 

* Block v. Hirsh, 256 U. S. 135, 41 Sup. Ct. 458 (1921) ; Marcus Brown Hold- 
ing Co. v. Feldman, 256 U. S. 170, 41 Sup. Ct. 465 (1921); Levy Leasing Co. v. 
Siegel, 258 U. S. 242, 42 Sup. Ct. 289 (1922). But see Chastleton Corp. v. 
Sinclair, 264 U. S. 543, 44 Sup. Ct. 405 (1924). 
* 201 U. S. 502, 539, 54 Sup. Ct. 505 (1934). 
* United States v. Butier, 296 U. S. 561, 56 Sup. Ct. 312, 319 (1936). 
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and Story, that is to say, without limitation in the object to those 
fields which Congress has authority to regulate under its other 
powers. If this means what it says, then federal relief expenditures 
are valid. It seems to make no difference, to power, whether the 
method used is that of “work relief” or a straight dole. Preservation 
of the lives of citizens promotes the general welfare, and when the 
need is national the welfare to be promoted is also national. 

But when we pass the point of merely saving life, and set out 
to enlarge deficient incomes by grants of public money, we are on 
highly doubtful ground. We know from Loan Association v. 
Topeka*® that a city may not make money grants to a single manu- 
facturer. We know that Hamilton believed that Congress might make 
grants to many.’? We know that railroad pensions may not be required 
under the commerce power.’* Whether they may be paid direct 
out of the Treasury, and money raised to pay them by taxation of 
the carriers, we are not yet informed.’® 

I have given in another place”® my reasons for believing that the 
taxing and the spending powers extend to the sort of distributions 
now in question. But it would be indiscreet to assert that that is 
settled by decisions. We may find here another void in govern- 
mental power. 

Wage and hour regulations. It is now settled that reasonable 
regulations of hours of service, im the interests of health and safety, 
are valid.24_ But what would be said of a thirty-hour-week law, moti- 
vated simply by a desire to catch up with technological employment 
by spreading work and wages? All the hours of labor cases except 
Wilson v. New stress health and safety as the justification. It can, 
I think, be demonstrated that the actual effect of the act sustained 
in Wilson v. New was mostly to raise wages, but the Court did not 
so deal with it, and it has since been frequently distinguished as a 
temporary act, passed to meet a pressing danger, and relating only 
to a field already highly regulated. I find it difficult to state a real 





*87 U.S. 655 (1874). 

* Report on Manufacturers, 4 Hamilton’s Works (Lodge Ed.) 70, 151. 
; * Railroad Retirement Board v. Alton Railroad, 295 U. S. 330, 55 Sup. Ct. 758 
1935). 

* Acts of Aug. 29, 1935, c. 812 and 813, 45 U. S.C. (Supp.) §§215-253. Suit to 
enjoin the enforcement of these acts is pending. 

*” Bunn, Income & Economic Progress (1936)3 U. of Chicago L. Rev. 173, 
194-197. 

* Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383 (1898); Muller v. Oregon, 
208 U. S. 412, 28 Sup. Ct. 324 (1908); Bunting v. Oregon, 243 U. S. 426, 32 Sup. 
Ct. 435 (1917) ; Wilson v. New, 243 U. S. 332, 37 Sup. Ct. 298 (1917). 
™ 243 U. S. 332, 37 Sup. Ct. 298 (1917). 
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distinction between a thirty-hour-week law in ordinary business 
(which would have to depend simply on an economic purpose) and 
the direct wage regulations next to be considered. 
It has been twice decided that regulation of the wages of adult 
employes is not consistent with due process.”* Legislation against 
‘“yellow dog contracts” and against discriminatory discharge for 
union membership has met with the same fate.2* I have stated 
elsewhere* my reasons for believing that these cases should now be 
overruled. But even if they were not there, the power of regulation 
would vest only in the states. Manufacture, mining, farming, are 
not commerce, and hours and wages in those industries are beyond 
Congressional control.”¢ 

Assume State A sets out to regulate internal wages upward, and 
that its effort is held to be consistent with due process. Competing 
states remain on lower scales. What happens? Unless other elements 
of cost or skill are strong in favor of A’s manufacturers, they gradu- 
ally lose to their competitors in other states their participation in the 
markets both outside and inside State A. For A is powerless to 
regulate internal trade in such a way as to keep out goods from 
other states because they are too cheap.*7 And Congress cannot help 
it. No state therefore can fix wages, reduce the working day, pre- 
scribe retirement pensions, or do anything else that substantially 
increases the costs of its own productive enterprises, without facing 
the strong possibility that its action will reduce the share of its 





* Adkins v. Childrens Hospital, 261 U. S. 525, 43 Sup. Ct. 394 (1923) ; Charles 
Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522, 43 Sup. Ct. 
630 (1923). 

™* Adair v. United States, 208 U. S. 161, 28 Sup. Ct. 277 (1908) ; Coppage v. 
Kansas, 236 U. S. 1, 35 Sup. Ct. 240 (1915). But see Texas & N. O. Ry. Co. v. 
Brotherhood of Railway Clerks, 281 U. S. 548, 50 Sup. Ct. 427 (1930). 

* Bunn, Income & Economic Progress (1936) 3 U. of Chicago L. Rev. 173, 
197-200. 

* Schechter Poultry Corp. v. United States, 205 U. S. 495, 55 Sup. Ct. 837 
(1935). Mr. Powell thinks the case may not negative the power of Congress to 
deal under the commerce power with hours and wages in those industries whose 
product moves across state lines. Commerce, Pensions, and Codes, II (1935) 49 
Harv. L. Rev. 193, 219-236. But the AAA decision makes that proposition very 
nearly hopeless. Cotton is an interstate and international commodity, one of the 
most important in the world. If the commerce power “may be put aside as 
irrelevant” (56 Sup. Ct. 318) in considering whether a Congressional effort to 
regulate its production invades the reserved powers of the states, what chance 
is there for hours or wages? We shall know more about this after the fate of 
the Bituminous Coal Conservation Act of 1935 is settled. 

* Baldwin v. Seelig, 294 U. S. 511, 55 Sup. Ct. 497 (1935). 

* Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529 (1918). My pre- 
Schechter view to the contrary stated in (1935) 10 Wis. L. Rev. 391-393 is probably 
no longer tenable. There may be some chance under Whitfield v. Ohio, 56 Sup. 
Ct. 532 (1936). 
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producers not only of the national market, but even of its own. The 
theoretical power of the states (if it exists) to regulate these matters 
is largely nullified in practice by the operation of the commerce 
clause. The result is that neither government can regulate. 


(6) “With scrupulous regard for the conservation of our 
remaining natural resources.” 

“To conserve natural resources” is not among the granted powers 
of Congress. Except upon the public lands it has no power to 
interfere directly within states for that purpose.2® Whether it may 
prohibit the interstate movement of “hot” oil we are not yet advised.*° 
It seems clear that it may not enforce conservation policies on private 
lands by taxation or expenditure. A tax on wasteful oil production 
cannot be distinguished, so far as I can see, from one on child labor ; 
and paying farmers to plant grass instead of wheat is just the same 
as paying them to reduce their cotton acreage. Effective power of 
Congress in this field relates entirely to the territories and the public 
lands.*? 

States have unquestioned power to prevent wasteful exploitation 
of their natural resources. But they may not while permitting 
exploitation restrain the movement of the product interstate.5* 
States having natural resources are interested in current markets as 
well as conservation, and it must often seem silly, as a matter of 
state policy, to surrender current markets to competing states in 
order to preserve supplies which must be shared with them when 
ultimately brought into production. Conservation by state action 
will very likely lock the door after the horse is gone. But Congress 
seems powerless to help. 


Upon our text so far the answer is quite clear. Effective govern- 
mental power to regulate the main strategic factors of “ordinary 
private business” is non-existent in this country. To those who think 
that everywhere and always an unregulated economy is best, that 
business decisions are necessarily more wise and beneficial to the 
public if made by business people rather than by politicians, the 





* Cf. Kansas v. Colorado, 206 U. S. 46, 85, 27 Sup. Ct. 655 (1907). 

* The question is left open in Panama Refining Co. v. Ryan, 293 U. S. 
388, 415, 55 Sup. Ct. 241 (1935). 

"U.S. Const. Art. IV, §3 (2). 

“Pennsylvania v. West Virginia, 262 U. S. 553, 43 Sup. Ct. 658 (1923) 
(natural gas) ; Foster-Fountain Packing Co. v. Haydel, 278 U. S. 1, 49 Sup. Ct. 1 
(1928) (shrimp). But see Geer v. Connecticut, 161 U. S. 519, 16 Sup. Ct. 600 
(1896) (wild game) ; Hudson County Water Co. v. McCarter, 209 U. S. 349, 28 
Sup. Ct. 529 (1908) (water). 
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situation must be highly satisfactory. To those who disagree, who 
think that government must interfere before the oil is gone and 
the soil blown away into the ocean, and that at other points our 
economic life now or hereafter may need major regulation at the 
hands of government, the present status is a nightmare. For when 
power is lacking the wisest statesmen in the world are ineffective. 
The question is, what shall we do about it? 


(7) “by means characteristic of our traditional democratic 
processes.” 

Within the constitution, two main methods are proposed: inter- 
state compacts, and a constitutional amendment. 

Interstate Compacts. “No State shall, without the consent of 
Congress, . . . enter into any Agreement or Compact with another 
Pe 

Under this purely negative authority effective compacts can be 
made upon some subjects.** On non-controversial matters, like the 
right of peace officers to pursue criminals across state lines, it may 
be highly useful. But when important interests are stirred, compacts 
are not the end of trouble. The Colorado River Compact and the 
action taken under it have so far resulted in three law suits, and 
another one is pending.*® Four principal difficulties inhere in the 
method : 


1. Where the states concerned are scattered or their interests 
diverse, agreement is unlikely. In Congress a majority governs, to 
make a compact requires unanimity. 


2. Where the states concerned are near together and their 
interests united, there is danger of action for sectional rather than 
national welfare. Congress has a veto, but it has no affirmative 
authority, and it can hardly be expected to be as alert to the national 
interests as it should be where it initiates action itself. 


3. A compact once made is a contract—it is as hard to amend it 
as to make it in the first place. 





* U.S. Const. Art. I, $10 (3). 

“Virginia v. Tennessee, 148 U. S. 503, 13 Sup. Ct. 728 (1893); see Frank- 
furter and Landis, The Compact Clause of the Constitution (1925) 34 Yale L. J. 
685; Clark, Interstate Compacts and Social Legislation (1935) 50 Pol. Science Qu. 
502; (1936) 51 id. 36. 

** Arizona v. California, 283 U. S. 423, 51 Sup. Ct. 522 (1931); Arizona v. 
California, 292 U. S. 341, 54 Sup. Ct. 735 (1934); United States v. Arizona, 295 
U. S. 174, 55 Sup. Ct. 666 (1935); Arizona v. California, 296 U. S., 552 (rule to 
show cause issued Dec. 9, 1935). 
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4. States cannot by compact acquire powers which the Consti- 
tuition denies them. The Fourteenth Amendment and the commerce 
clause will continue to control state action however much the states 
may contract to the contrary. 

Compacts are clearly therefore not the main solution. 


Constitutional Amendment. If an Amendment is to be proposed, 
what criteria should guide its formulation? 


1. It should be a new grant of power to legislate rather than a 
restriction of the power of courts. In particular it would be unwise 
to wipe out the jurisdiction of the federal courts in Constitutional 
cases. Those courts are after all our chief protection against state 
legislation based on sectional and local views, and the only judicial 
protection against Congressional infringement of the individual lib- 
erties listed in the First Amendment. 


2. If effective power to regulate the economy is to be vested 
anywhere, it can only be in Congress. Major regulation by the states 
is out of the question unless we scrap the principle of interstate 
free trade embodied in the commerce clause. That would be a major 
calamity. 

3. State authority should not terminate abruptly, and indeed 
should not terminate at all except as Congress occupies the field. 
Congress should be encouraged, and will no doubt find it wise, to 
leave many matters to the states, even in fields in which it undertakes 
a partial regulation. The frank way to let it do this is to say that it 
may delegate authority. Of course, when it acts affirmatively and 
completely, inconsistent state laws fall.°¢ 


4. The Amendment should clearly negative the general idea that 
each separate regulation of an economic matter must fight for 
life against the Fourteenth and the Fifth Amendments, and can 
justify itself only by the special circumstances of the regulated 
matter.87 Power to regulate in economic matters should be the rule 
and not the exception. 


5. The new power of Congress should be limited to economic 
matters. No one now proposes national prohibition, national education, 





*U. S. Const. Art. VI, cl. (2); Gibbons v. Ogden, 9 Wheat. 1 (U. S. 1824). 
"Cf. Mr. Justice Sutherland’s sentence (wholly accurate as the cases stand) 
in Adkins v. Childrens Hospital, 261 U. S. 525, 546, 43 Sup. Ct. 394 (1923): 
“. . . Freedom of contract is, . . . the general rule and restraint the exception; and 
the exercise of legislative authority to abridge it can be justified only by the ex- 
istence of exceptional circumstances.” 
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or a national family law. But the fact that an economic regulation 
may have a social purpose should not condemn it utterly.** If the 
regulated thing is economic it should be within the scope of the 
amendment, even if the regulation is intended to improve society in 
other ways. 


6. It is conceivable, however wisely business and government 
may plan, that private operations may break down and public 
production of the necessities of life become essential. It is unsafe 
as a fixed policy, forever, to trust the maintenance and increase of 
production, and hence of the standard of living, to such a precarious 
basis as the prospects for profit in the future.*® Congress should 
have clear power to authorize the production and distribution of 
useful goods and services upon public account. Whether it shall 
ever exercise that power is a future question in the field of policy. 

On this basis the following is a draft amendment for discussion: 

“Congress shall have power to promote the general welfare of 
the United States by such laws relating to economic activities as 
in its judgment are appropriate,*® and to delegate such power 
in whole or in part to the States. Existing state powers are not 

affected by this Article, except as Congress may occupy a 

particular field.” 





* Cf. Railroad Retirement Board v. Alton Railroad Co., 295 U. S. 330, 362, 
55 Sup. Ct. 758 (1935). 

*T have stolen this thought from Sumner H. Slichter, Towards Stability (1934) 
206-207. 

“This language includes public production. Green v. Frazier, 253 U. S. 233, 
238, 40 Sup. Ct. 499 (1920). I think that it also gives a reverse English to the 
present interpretation of the due process clauses in the field of business liberty. 
If it does not, it should be made to. Will someone please say how? 

The language of the draft amendment as a whole is more Dean Lloyd K. 
Garrison’s than mine. See his paper in the New Republic, Jan. 29, 1936. In this 
formulation I have changed “promote the economical welfare .. . ” to “promote 
the general welfare . . . by laws relating to economic activities.” The change was 
suggested to me by Dr. Alexander Meiklejohn. I have adopted it for the reasons 
given in paragraph 5 of the last subdivision of this article. 














THE EXPANDING MEANING OF THE CONSTITUTION* 
CuHaRLEs S. CoLLieR 


I. INTRODUCTION 


The Constitution of the United States was intended by its framers 
primarily as an instrument for establishing a new and stronger 
national government. It is a curious fact that the term “federal 
party” was used in the Convention of 1787 to designate the group 
which tended to emphasize state rights and which preferred only a 
limited development of the national authority. The term “national 
party” was used to designate those who supported the plans which 
most fully found expression in the instrument of government that 
was finally adopted by the Convention, and eventually was ratified 
and accepted by the people as the Constitution of the United States. 
Later, the term “federalist” came to be applied in popular usage to 
political elements which favored a strong nationalistic government 
in contrast to the partisans of states’ rights. 

The original Constitution contained comparatively few express 
restrictions upon governmental action. The language of the instru- 
ment did not deal in any detail with the powers and functions of 
the states. It is true that an important section of Article I was 
specially devoted to restrictions on the several states and among 
these restrictions were such significant provisions as the clause 
forbidding the passing of laws impairing the obligations of contracts. 
Nevertheless the original Constitution was not primarily concerned 
with private rights, but rather with the establishment of adequate 
legal powers for a strong national government. 


We are accustomed to venerate the statesmen who framed the 
Constitution and secured its adoption, and we have every reason 
to admire their efforts and to be grateful for their vision, ability, 
and energy, in laying the legal foundations of our national life. We 
can hardly suppose, however, that the framers could have foreseen 
all the developments which have occurred in the interpretation and 
application of the Constitution. In fact, we have good reason to 
believe that they would have been very greatly surprised, not only 
by particular points or incidents in this development, but also by some 





* Address given at Regional Meeting of Wisconsin State Bar Association, Eau 
Claire, Wisconsin, February 22, 1936. 
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of the main lines or tendencies in the development which has actually 
occurred. We may select two important lines of development, two 
very significant aspects of the historical unfolding and growth of 
constitutional law in this country, whose scope and importance could 
not in all probability have been anticipated by the founders of our 
government. 

The first of these major trends in our historical and legal 
experience, which we may fairly believe would have been quite 
unexpected, as to its importance and magnitude, by those who framed 
and adopted the Constitution, has been the great development of 
judicial jurisdiction in relation to constitutional and governmental 
questions, and the consequent significance of the judicial technique 
and of the traditional ideas which judges, in common with the legal 
profession, have inherited from the past. The second has been the 
very extensive development of judicial protection of private legal 
rights, as against all forms of governmental interference, on the 
assumed basis of imperative constitutional requirements. The doctrine 
of “limited government”, the doctrine that there are great spheres 
of individual legal liberty that are exempted from governmental in- 
terference, and sheltered by permanent constitutional barriers, 
effectively garrisoned and defended by the judiciary as against all 
comers, has been undoubtedly the most striking and characteristic 
contribution which our country has made to political science and to 
comparative constitutional law. 


II. EXTENSION OF JUDICIAL JURISDICTION 


A. Historical Background 


Let us recur to the first of these great historical trends, the 
extraordinary growth of judicial jurisdiction in the settlement of 
constitutional and governmental disputes. Although there has long 
been a difference of opinion amongst historical scholars as to the 
actual views of members of the Convention of 1787 with regard to 
the power of the judiciary to hold statutes of Congress, or of the 
several state legislatures, unconstitutional, yet the weight of authority 
among historical and legal scholars clearly favors the view that the 
framers of the Constitution did apprehend that the power to declare 
statutes unconstitutional was implied in the nature of judicial power, 
and that they expected occasional salutary exercises of this type or 
manifestation of judicial authority. 
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This crowning element of judicial power was not expressly stated, 
or referred to in the text of the Constitution, first, because the 
friends of the broad construction of the grants of judicial power, 
set forth in Article III of the Constitution felt that the power to 
rule on questions of constitutionality could safely be left to implica- 
tion, and the event has proved that they were right in this respect, and, 
second, because it was thought that the express mention or emphatic 
stressing of a broad and undefined power in the judiciary to rule on 
constitutional and governmental questions would produce serious and 
perhaps disastrous political objection to the adoption of the Consti- 
tution and prove to be one of those destructive issues which excite the 
people unnecessarily and lead to the miscarriage of well laid plans for 
governmental improvement. 

One of the best indications that the framers actually anticipated 
the exercise of judicial power in the field of constitutional questions 
is the language found in the Judiciary Act of 1789 adopted by the 
first Congress organized under the new Constitution. James Madison, 
perhaps the most prominent leader in the Convention and an able 
advocate of the Constitution before the people during the critical 
years of 1787 and 1788, was chairman of the Judiciary Committee 
of the House of Representatives in the first Congress; Oliver 
Ellsworth, also a member of the Convention and afterwards Chief 
Justice of the United States, was chairman of the Judiciary Committee 
of the Senate in the first Congress. These two distinguished expon- 
ents of the Constitution agreed in supporting the terms of the 
Judiciary Act of 1789, which clearly provide for judicial review on 
questions of constitutionality. In Section 25 of the Judiciary Act of 
1789 we find these words: 


“that a final judgment or decree in any suit in the highest court 
of law or equity of a state in which a decision in the suit could 
be had, where is drawn in question the validity of a treaty or 
statute of, or an authority exercised under the United States, 
and the decision is against their validity; or where is drawn in 
question the validity of a statute of, or an authority exercised 
under any State, on the ground of their being repugnant to the 
Constitution, treaties or laws of the United States, and the 
decision is in favor of such their validity; * * * may be re- 
examined and reversed or affirmed in the Supreme Court of the 
United States upon a writ of error.”? 





*1 Stat. 85 (1789). 
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This section very clearly contemplates that the courts in the several 
states would from time to time in the course of their judicial duties 
pass upon the question of the constitutionality of both federal and 
state action with reference to the controlling provisions of the 
Constitution of the United States; and in order to secure harmony 
and uniformity of ruling in such cases, and to protect federal 
interests against adverse decisions in the state courts, it is especially 
provided that such decisions as shall deny the validity of federal 
statutes or treaties because of an alleged conflict with the state laws, 
or shall affirm state laws in spite of an alleged conflict with the pro- 
visions of the federal Constitution, shall in each case be subject to an 
authoritative re-examination in the newly established Supreme Court 
of the United States, with full power to reverse, affirm or modify 
the ruling of the state courts. 

This statute, which is practically contemporary with the adoption 
of the Constitution, and which was drafted by leading members of 
the Convention of 1787, and adopted by a Congress in which a goodly 
number of former members of the Convention of 1787 continued 
their services to the republic, as newly elected congressmen and 
senators, shows as clearly as anything, other than an express state- 
ment in the Constitution itself could show, what were the actual 
beliefs and expectations of the members of the Convention with 
regard to the exercise of judicial power on constitutional questions. 

But it may be safely said that the framers would have been 
surprised to see the enormous development of judicial power in 
respect to constitutional questions. This development is surprising 
in two respects, first, as to the degree of independent judgment 
exercised by the courts in reviewing constitutional issues, and second, 
as to the scope and variety of the governmental questions held 
suitable for judicial cognizance. 


B. Degree of Independent Judgment Exercised by 
the Courts 


In an early case in South Carolina,? decided in 1812, Chancellor 
Waties, a distinguished jurist of that state, in the course of his 
judicial duties in disposing of a constitutional question spoke as 
follows: 


“I am not insensible to the high deference which is due to 
the legislative authority. It is supreme in all cases in which it 





* Byrne’s Admrs. v. Stewart’s Admrs., 3 Desaus. 466 (S. C. 1812). 
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is not restrained by the constitution; and as it is the duty of the 
legislators as well as of the judges to consult this and conform 
their acts to it, so it ought to be presumed that all their acts 
are conformable to it, unless the contrary is manifest. This 
confidence in the wisdom and integrity of the legislature, is 
necessary to ensure a due obedience to its authority; for if this 
is frequently questioned, it must tend to diminish that reverence 
for the laws which is essential to the public safety and happiness. 
I am not, therefore, disposed to examine with scrupulous exact- 
ness the validity of a law. It would be unwise to do so on 
another account. The interference of a judicial power with 
legislative acts, if frequent or on dubious grounds, might occasion 
so great a jealousy of this power, and so general a prejudice 
against it, as to lead to measures which might end in the total over- 
throw of the independence of the judiciary, and with it this best 
preservative of the constitution. The validity of a law ought 
not, then, to be questioned unless it is so obviously repugnant 
to the constitution, that when pointed out by the judges, all men 
of sense and reflection in the community may perceive the 


repugnancy.’””? 

This very interesting passage from the pen of a judge who was 
a leading member of the profession in his state at the time of the 
adoption of the constitution sets forth a truly conservative and 
restricted basis for judicial review. It is certainly not true that 
courts to-day limit themselves, in holding statutes unconstitutional, to 
those relatively rare situations where the statute “is so obviously 
repugnant to the constitution that when pointed out by the judges, 
all men of sense and reflection in the community perceive its 
repugnancy.” There are in fact many constitutional problems which 
cannot possibly be disposed of by such a simple test. Matters are too 
complicated ; the rights presented are too involved and the merits of 
the constitutional objection too debatable or elusive to permit of any 
such agreement among men of common sense as to the consistency 
of the statute with the constitution. Would all men of sense and 
reflection agree that a law limiting the hours of labor of bakers to 
ten hours a day was repugnant to the constitutional rights of the 
bakers, as was held in Lochner v. New York,* while statutes limiting 
the hours of labor of a wide range of industrial employments to ten 
hours a day was harmonious with the Constitution as was held in 
Bunting v. Oregon?® Would all men of sense and reflection perceive 
that a statute limiting ticket brokers to a profit of fifty cents per 





*Id. at 475. 
“198 U. S. 25, 25 Sup. Ct. 539, 49 L. ed 937 (1905). 
*243 U. S. 426, 37 Sup. Ct. 435, 61 L. ed. 830 (1917). 
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ticket on the resale of theatre tickets was repugnant to the Constitu- 
tion as was held in Tyson v. Banton,® while laws regulating the 
minimum price of milk, and laws limiting the maximum rates of 
insurance companies were in harmony with the Constitution as was 
held in Nebbia v. New York" and the German Alliance Insurance 
Company v. Lewis® respectively? It is obvious that the judges of our 
courts really consider constitutional questions presented to them 
de novo and do not feel hesitant to overrule the legislature on the 
mere ground that the legislature has acted; nor is the judicial inter- 
ference confined to rare and exceptional occasions. It is continuous, 
pervasive, and rapid in its action and in many cases represents only 
a serious difference in honest judgment between the members of the 
courts and the members of the legislative bodies with regard to the 
meaning of constitutional clauses. 


C. Judicial Cognizance of New Classes of Cases 


Perhaps an even more important phase of the development of 
judicial power in connection with constitutional controversies has 
been the gradual extension of judicial jurisdiction, in spite of 
continuous resistance, to more and more classes of cases. It is 
possible to start a law suit with regard to almost any question. In 
the early history of the republic, however, the courts frequently 
intimated that constitutional questions could only be raised under 
important restrictions as to form, method and occasion. Recourse 
to the judiciary was to be a matter of the last resort only, in consti- 
tutional questions. The courts early developed under the leadership 
of Chief Justice Marshall an important doctrine that there was a 
sphere of political questions in which the judiciary was incompetent 
to form a wholly independent judgment and was bound to follow 
the action of the executive or legislative departments. Thus it was 
held that the decision of the federal executive as to which of two 
contending state governments was rightfully entitled to the preroga- 
tives of authority was not judicially reviewable.® It was held that the 
views of the federal executive as to international boundaries,!° the 
recognition of foreign countries’! and many other matters in the 





°273 U.S. 418, 47 Sup. Ct. 426, 71 L. ed. 718 (1926). 

7201 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940 (1934). 

*233 U.S. 389, 34 Sup. Ct. 612, 58 L. ed. 1011 (1914). 

*Luther v. Borden, 7 How. 1, 12 L. ed. 581 (U. S. 1848). 

* Foster v. Neilson, 2 Pet. 253, 7 L. ed. 415 (U. S. 1829). 

“The Prize Cases, 2 Black. 635, 17 L. ed. 459 (U. S. 1863); Underhill v. 
Hernandez, 168 U. S. 250, 18 Sup. Ct. 83, 42 L. ed. 456 (1897). 





















































EXPANDING MEANING OF THE CONSTITUTION 329 


field of international relations was final and not reviewable by the 
courts. It was also held that the action of most executive officers of 
the federal government was judicially reviewable only in the cases of 
ministerial duties.1* The courts did not attempt to control the 
discretion of these executive officials. 

The Eleventh Amendment prohibited suits against states and it 
is only in comparatively recent years that suits in equity in the federal 
courts against the various agencies of a state government such as 
public utilities commissions, tax commissions, and industrial com- 
missions of various sorts have been held to be maintainable.!* Since 
the state can only act through agencies, and since judicial restraint 
of these agencies effectively restrains the state, whether the state 
is a nominal party to the record or not, these suits might well have 
been regarded as suits against the state and prohibited by the 
Eleventh Amendment.’* It was early held that the discretion of 
state executives with regard to the rendition of fugitives from justice 
was not judicially reviewable. In a later period it was decided that 
the discretionary action of Congress in reconstructing the state 
governments in the states which had seceded from the Union 
presented for the most part only political questions which were not 
judicially reviewable.’® 

Another interesting illustration of this tendency toward judicial 
self-limitation was apparent in the long continued refusal of the 
courts to entertain suits to restrain the expenditures of federal 
monies.1® Thus in the well known case of Massachusetts v. Mellon," 
decided in 1923, the Supreme Court held that a complaining state 
and particular federal taxpayers resident in that state did not have 
the requisite Jocus standi to maintain a suit in equity to restrain 
expenditures of the federal government under the so-called Maternity 
Act of 1921 which provided for benefit payments from the federal 
government to distressed mothers and infants in certain cases. In 





* Kendall v. Stockton and Stokes, 12 Pet. 527, 9 L. ed. 1181 (U. S. 1838) ; De- 
catur v. Paulding, 14 Pet. 397, 10 L. ed. 559 (U. S. 1840). 

* Ex parte Young, 209 U.S. 123, 28 Sup. Ct. 441, 52 L. ed. 714 (U.S. 1908) ; 
Smyth v. Ames, 169 U.S. 466, 18 Sup. Ct. 418, 42 L. ed. 819 (U. S. 1898). 

“In re Ayers, 123 U. S. 443, 8 Sup. Ct. 164, 31 L. ed. 216 (1887); Fitts v. 
McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 L ed. 535 (1898). 

* Georgia v. Stanton, 6 Wall. 50, 18 L. ed. 721 (U. S. 1868). 

* Wilson v. Shaw, 204 U. S. 24, 27 Sup. Ct. 233, 51 L. ed. 351 (1907); Mil- 
lard v. Roberts, 202 U. S. 429, 26 Sup. Ct. 674, 50 L. ed. 1090 (1906). 
* 262 U.S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 (1923). 












330 WISCONSIN LAW REVIEW 


the course of the opinion Mr. Justice Sutherland, speaking for 
an unanimous court, said: 


“If one taxpayer may champion and litigate such a cause, then 
every other taxpayer may do the same not only in respect to every 
other appropriation act and statute whose administration requires 
the’ outlay of public money and whose validity may be questioned. 
The bare suggestion of such a result with its attendant incon- 
veniences goes far to sustain the conclusion which we have reached 
that a suit of this character cannot be maintained. It is of much 
significance that no precedent sustaining the right to maintain 
suits like this has been called to our attention, although since the 
formation of the government, as an examination of the acts of 
Congress will disclose, a large number of statutes appropriating 
or involving the expenditure of monies for non-federal purposes 
have been enacted and carried into effect.”® 


This historic position of judicial self-limitation with regard to 
the attempts of taxpayers to restrain federal expenditures has, 
however, very recently been abandoned or at least very seriously 
modified by the Supreme Court in the case of United States v. 
Butler,” the celebrated decision with regard to the validity of the 
Agricultural Adjustment Act rendered on January 6, 1936. In 
this case it was held that the receivers of an insolvent corporation 
engaged in the business of processing a basic agricultural commodity, 
subjected to a processing tax under the terms of the AAA of 1933, 
were entitled to raise in the federal courts the question of the 
validity of that imposition, and further that they were entitled to an 
order prohibiting the payment of the tax after the Court had 
established to its own satisfaction that the expenditure to which the 
proceeds of the tax in question were allocated was an expenditure 
beyond the power of Congress to make. 

It is important to note that in the Hoosac Mills'®™ case the vital 
cbjection was not to the tax as a tax but to the expenditure as an 
expenditure. The essential position of the court was that the funds 
expended by the United States in rental and benefit payments to 
farmers who had complied with the contractual requirements 
specified in the AAA was an expenditure which the federal govern- 
ment had no power to make. Appropriations of money must be made 
by law and must meet constitutional tests. A processing tax considered 
merely as a tax would unquestionably be valid like any other indirect 








* Id. at 487. 
#56 Sup. Ct. 312, 80 L. ed. 287 (1936). 
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tax on sales or transactions provided the funds were to be expended 
for a purpose within the true authority of the United States. The 
reason for the ruling in the Hoosac Mills case is not that the tax is 
intrinsically bad considered apart from the purpose for which the 
funds are earmarked. The essential difficulty lies with the character 
and purpose of the expenditure. The result of the Hoosac Mills case 
is therefore that the courts assumed judicial jurisdiction to restrain 
the expenditure of money pursuant to the federal statute. Though 
in a purely formal point of view, the courts restrained the collection 
of a tax, they did this purely in order to restrain and stop a question- 
able expenditure of federal money. There is no precedent for the 
assumption of such jurisdiction. 

Mr. Justice Sutherland, who concurs with the majority in the 
Hoosac Mills case, seems to have forgotten along with his colleagues, 
the cautionary warnings which he uttered in Massachusetts v. Mellon 
in the passage above quoted. He and his colleagues seem no longer 
to think that it is of much significance that “no precedent sustaining 
the right to maintain suits like this has been called to our attention 
although since the formation of the government, as an examination 
of the acts of Congress will disclose, a large number of statutes 
appropriating or involving the expenditure of money for non-federal 
purposes have been enacted and carried into effect.””° 

It is possible that the Hoosac Mills decision will be limited in 
relation to the jurisdictional phase of the case. It is possible that it 
will be held that federal taxpayers will not, in most instances, even yet 
be recognized as having the requisite standing to maintain suits in 
the federal courts to restrain federal appropriations on the allegation 
that these expenditures are for nonconstitutional purposes. But even 
ii some middle ground is to be found limiting the extent of the 
change above described in the Court’s views about its own jurisdiction, 
it is nevertheless undeniable that a very wide and important extension 
of federal judicial jurisdiction has been commenced in January, 
1936, by the assumption in the Hoosac Mills case that the courts have 
a reserve power to restrain federal appropriations for purposes 
whose constitutionality is questioned. 

Another very recent instance of the radical extension of federal 
judicial jurisdiction is evidenced by the case of Great Northern 
Railroad v. J. J. Weeks,” decided on February 3, 1936. In this case 





* 262 U. S. 447, 487, 43 Sup. Ct. 597, 67 L. ed. 1078 (1923). 
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the Supreme Court for the first time sustained the claim of a 
taxpayer to injunctive relief as against state property taxes, exclu- 
sively on the ground that the Fourteenth Amendment was violated by 
a merely excessive assessment, or an assessment where valuations of 
property within the jurisdiction of the state, and admittedly allocated 
to it properly for tax purposes, were arrived at by improper methods, 
although no inequality or discrimination as against the particular 
taxpayer or any group of taxpayers was shown or even alleged. The 
term “improper methods of valuation”, as an analysis of the case will 
show, means methods of valuation of which the court does not 
approve, because of broad and miscellaneous considerations which 
are lumped together and designated though not accurately described 
by the indefinable word “arbitrary”. 

The actual issue in the Great Northern case was whether the tax 
commission of North Dakota was acting “arbitrarily” in the sense 
ef violating the constitutional rights of the taxpayer when it fixed 
the same valuations for railroad properties of North Dakota for 1933 
as it had fixed for 1932, although the five year averages of stock and 
bond market quotations on the securities of the corporate taxpayer 
and the five year average of its net operating income varied some- 
what as between 1932 and 1933. But we may well ask ourselves 
whether this action of the state board can in any true sense be 
characterized as unconstitutional. In what sense does such action 
violate the Constitution of the United States? The state board 
represents the state in matters of taxation and its final action is to 
be taken as the action of the state. Suppose the legislature of North 
Dakota had adopted an explicit statute providing that the valuations 
reached in 1932 should in all cases be preserved as the valuations 
for 1933? Would such a statute be unconstitutional? It is familiar 
law that a state has the power to levy specific taxes on property 
according to the acreage of lands, or the number of units of personal 
property, irrespective of value. The state has the power to levy a 
tax on all shares of corporation stock at par value irrespective of 
the actual market valuation of the shares. It hardly seems possible to 
hold that if the action of the state board of equalization had been 
taken by the legislature of the state, and if this action had been 
uniformly applied to all taxpayers, any constitutional objection could 
successfully have been raised. Why then is the action of the state 
board of equalization open to successful attack in the federal courts, 
exclusively on constitutional grounds, which definitely do not include 
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any reliance on any alleged discrimination or inequality in the appli- 
cation of the state board’s valuation methods whereby the particular 
plaintiff taxpayer was harmed in a discriminatory way? 

The truth is that in the Great Northern case the United States 
Supreme Court has really decided that the federal courts under the 
guise of enforcing the due process clause of the Fourteenth Amend- 
ment may within certain limits not as yet defined, require the state 
boards to adhere to certain standards and principles of valuation not 
anywhere definitely set forth in the state law, but considered by the 
federal courts to be the proper standards and methods of valuation. 
In other words, the function of the federal courts as an exterior 
limiting power that will check the legal excesses and extravagances 
of state action, has been extended so as to include an independent 
review of the intrinsic merits of the action of a state administrative 
board, where the criteria and standards are in some way derived 
from the general legal knowledge of the federal judges. The power 
of the federal court proceeding nominally on a theory of enforcing 
quasi-jurisdictional limitations on the state of North Dakota—for 
constitutional limitations on the tax power of a State are quasi- 
jurisdictional—has really been expanded to reach the status of fairly 
general supervision and control over the State’s administrative 
officials that remind us of the familiar pattern of the control of an 
appellate court over a court of original jurisdiction. The ordinary 
legal errors of an independent state administrative body are elevated 
to the loftier plane of infractions of the Constitution. 


The point I wish to emphasize with relation to this case is not 
so much the intrinsic correctness of the ruling as a matter of the 
substantive law of taxation, but rather the tendency which the 
decision manifests to extend federal judicial jurisdiction more and 
more into concerns that had previously been supposed to rest within 
the control of administrative bodies, particularly those of the sev- 
eral states. The logical outcome of the tendency manifested in the 
Great Northern case would be that the federal courts would absorb 
to a very large extent the discretionary powers of administrative 
tribunals. The final discretionary choices in all the central and 
controlling matters would be made by the federal courts on the 
ground that questions of constitutional law were involved therein. 
But of course it seems a fallacy to suppose that all law is constitu- 
tional law, or that all the discretionary choices in administrative 
action are forced to definite conclusions by the principles of the 
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Federal Constitution—so that the federal courts in enforcing that 
sacred document, have the power and duty to substitute their own 
choices for those made in the first instance by the administrative 
officers on matters like valuation for tax purposes, which have 
hitherto been thought to rest almost entirely within the field of 
administrative judgment and discretion. 

These representative decisions, taken from among the very recent 
fully considered rulings of the United States Supreme Court, indicate 
clearly that radical advances in the scope and effective application 
ot federal judicial jurisdiction are constantly being made. Older 
doctrines of judicial self-limitation have been subjected to a rapid 
and most extensive process of erosion. Since nearly all govern- 
mental questions can in some way be presented in the form of a 
law suit, and since the Constitution has proved to be such an inex- 
haustible storehouse of specific rules, and specific binding implica- 
tions, inhibiting governmental action, or requiring the re-molding 
and reconstruction of governmental plans and policies, to comply 
with controlling constitutional standards, we are fairly well advanced 
on the road toward establishing what a distinguished French publicist 
and student of our American system has aptly enough called 
“Government by Judges”. When our national history comes to 
be written out in final broad perspectives the Book of Judges will 
certainly precede the Book of Kings or the Book of Executive 
Dictators. 


The reasonable apprehension that many persons feel with regard 
to the dangers of an executive dictatorship in this country, that 
might arise in the midst of our efforts to remedy our distressed 
economic conditions, should not blind us with regard to another 
danger arising from an opposite quarter. The over-development of 
judicial power presents a vital challenge both to true conservatives, 
who love the familiar forms, the diversified and multiform shapes 
which our legal institutions and our governmental practices have 
actually assumed in the past, and to true liberals who prize the 
substance of the common economic welfare above particular legal 
forms and institutions. The contemporary developments in executive 
power are admittedly somewhat dangerous, but under the actual 
political and psychological conditions which exist among the Ameri- 
can people, these developments in executive power seem likely to 





* Edouard Lambert, Le Gouvernement des juges et la lutte contra la legislation 
sociale aux Etats-Unis (Paris, 1921). 

















EXPANDING MEANING OF THE CONSTITUTION 335 


be temporary and experimental, variable and opportunistic. But 
the growth now occurring in the judicial power is quite certain to 
be permanent in its effects. It is a fairly continuous and determined 
progression along definite directional lines. 

A judicial hierarchy taken exclusively from the ranks of one 
profession (although it is the profession which we as_ individuals 
prize most highly) and drawn for the most part from one general 
stratum or type in our community has its dangers, just as much as 
the new executive hierarchies have their dangers. The judges are 
usually drawn from among the conspicuously successful members of 
the profession. It is not easy to estimate legal ability apart from 
practical success. The most successful lawyers in a community are 
likely to be attached to the strongest business elements in the com- 
munity, and the wishes and policies and prejudices of the client 
pass by a subtle but irresistible contagion to the lawyer. Hence 
there is the grave risk that the judge in his maturity will be but a 
partial and inadequate exponent of the needs and interests of the 
whole political community. This danger we have hitherto avoided in 
the development of our American governmental system by a healthy 
political pluralism whereby the traditional learning and natural con- 
servatism of our profession have been balanced against the political 
energy and economic policies of the popular majorities. The great 
practical success of our constitutional system has resulted from the 
fact that in the spirit as well as in the letter, it is a system of checks 
and balances. 


But our justly famous check and balance system has not been 
found in its actual operation to present any really effective check on 
the growth of judicial power except the check of an enlightened 
public opinion, whose influence so many defenders of the courts seem 
to decry, when applied to legal questions. The final result is to throw 
an immense and critical responsibility on the members of our own 
profession. We need especially today in our profession the spirit of 
“noblesse oblige”, the sacred obligation of a privileged and powerful 
group to be daily and hourly mindful of the interests of all other 
classes and sections of society, however alien those interests may be 
to our ordinary sympathies and prejudices. 


III. ExTENSION OF JUDICIAL PROTECTION OF PRIVATE RIGHTS 


The second main branch of our inquiry relates to the great 
extensions of the doctrine of private rights, legally and constitu- 
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tionally protected from governmental interference, that has been 
deduced from the somewhat bare and limited provisions of the 
federal constitution that are directly applicable to this field. 

I venture to say at the outset that the framers of the Consitution 
would be much surprised if they could return today and see the 
enormous development in the field of the constitutional rights of 
private parties. Perhaps the most striking characteristic of our whole 
constitutional system from the point of view of political science and 
comparative legal history is that we have developed a doctrine of 
“limited government” under which all branches of the government, 
both the several states and the national government, whether acting 
through their administrative branches or their highest legislative 
authority, are held to be quite strictly limited in relation to their 
impact upon the interests of the individual citizen. 

The extent and magnitude of this protection given to individual 
rights as against governmental action is certainly without precedent 
in the history of the world. There has never been heretofore such 
a fully developed system of limitations on governmental power. 
The supremacy of law, considered as a body of rules to be enforced 
by the judicial courts under the proper supervision of their appellate 
superiors has never been so fully developed elsewhere. We have 
come close to the realization of the authoritative dictum of Aristotle— 
“the laws should be the rulers and the magistrate or magistrates 
whether they be one or more should be supreme only over those 
matters concerning which it is impossible for the laws to speak with 
precision because of the difficulty of a general principle embracing 
all parts.’’*% 

The development of constitutional doctrines protecting private 
rights was indeed slow at first, but it has proceeded at a constantly 
accelerated tempo. The earliest attacks on governmental action were 
usually directed in some form against supposed violations of the 
doctrine of separation of powers. These attacks were not in the early 
history of the government, very successful. Historical principles 
were developed whereby functions that seemed from an analytical 
point of view to belong to one of the three great departments of 
government, executive, legislative or judicial were held for historical 
or practical reasons to be properly exercisable by the other 





* Aristotle Polities III, xi, 19. 
* Calder v. Bull, 3 Dall. 386, 1 L. ed. 648 (U. S. 1798). 
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branches.” Thus legislative divorces,”* legislative enactments, 
setting aside judgments and ordering new trials,”* and the exercise 
of judicial functions by the upper chambers of the legislature acting 
as a final appellate court were sustained in many of the states.”8 
On the other hand, the judiciary was invested with powers of 
appointment of administrative officials, with powers of supervision 
over administrative tasks, like road building or the formation of 
corporations, and with direct appellate control over the orders of 
administrative commissions like public utilities commissions,®® even 
when those orders were of a legislative or executive nature rather 
than of a judicial nature. Again, it was frequently held that legis- 
lative power could be delegated either to the chief executive or to 
subordinate administrative agencies.*1 So far was this last tendency 
carried, that Mr. Elihu Root, a distinguished leader of the bar, said 
some twenty years ago, “the whole doctrine prohibiting the delegation 
of legislative power has virtually retired from the field and given 
up the fight. There will be no withdrawal from these experiments. 
We shall go on—we shall expand them.’’? 

But here again, very recent decisions of the Supreme Court 
have established sharp limitations on the delegation of legislative 
power. The opinions in Panama Oil Co. v. Ryan** the “hot oil” 
case, and Schechter Poultry Co. v. United States** have invalidated 
very elaborate systems of executive organization built up in the 
course of a hasty and ill-considered attempt to transfer unstandard- 
ized legislative power to the executive. Let me say that I find myself 
wholly in sympathy with these decisive rulings of our highest tribunal 
in regard to this particular phase of the New Deal—the exaggerated 
tendency to vest undefined and unstandardized law making powers 
in executive officers. This time the check and balance system has 





* Fox v. McDonald, 101 Ala. 51, 13 So. 416 (1892); Trustees of Village of 
a Springs v. Saratoga Gas & Electric Co., 191 N. Y. 123, 183 N. E. 693 
1908). 

* Mayard v. Hill, 125 U. S. 190, 8 Sup. Ct. 723 (1887). 

™ Calder v. Bull, 3 Dall. 386, 1 L. ed. 648 (U. S. 1798). 

* Trustees of Village of Saratoga v. Saratoga Gas & Electric Co., 191 N. Y. 123, 
183 N. E. 693 (1908). 

* Fox v. McDonald, 101 Ala. 51, 13 So. 416 (1892). 

” Trustees of Village of Saratoga v. Saratoga Gas & Electric Co., 191 N. Y. 
123, 183 N. E. 693 (1908). 

"State ex rel. Wisconsin Inspection Bureau v. Whitman, 196 Wis. 472, 220 
N. W. 929 (1928) ; Intermountain Rate Cases, 234 U. S. 476, 58 L. ed. 1408 (1914). 
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worked well, and the judicial check administered in this field of 
constitutional controversy, has been most salutary. But still these 
decisions present a most impressive instance of the victory of private 
rights over governmental power. They will constitute an important 
chapter in the historical development of the great American doctrine 
of “limited government”. 

In the early part of the 19th century there developed a group of 
important decisions with regard to the impairment of the obligation 
of contracts which deserve careful study and which exhibited some 
of the most characteristic forms of the doctrine of vested rights 
which has been so important under our constitutional system. The 
contract clause still has its importance and would deserve a careful 
discussion if time permitted. But the fullest development of the 
doctrine of constitutional protection to private rights has been reached 
along another line. The restriction upon the states regarding 
the impairment of contracts, was early held to apply only to retro- 
active laws which impaired the obligations of existing contracts 
formed and entered into under favorable legal rules which fully 
authorized their formation. The restriction was not applicable to 
prevent laws that would for the future diminish the binding effect 
of what had heretofore been held to be sacredly contractual.** For 
example, the doctrine of the Dartmouth College*® case that corpor- 
ation charters conveyed vested rights irrevocable by later legislation 
of the chartering state, was in practice wholly undermined by the 
adoption in the several states of general laws universal in their 
prospective operation at least®’ reserving to state authority the right 
to revoke corporation charters. The protection of the contract 
clause was applied only so as to inhibit retroactive laws divesting 
previously vested contractual and property rights. The fullest 
development of judicial control over private rights required some 
principle that would justify a limited judicial censorship, even on 
truly prospective legislation. 

This principle was eventually found in the due process clauses of 
the Fifth Amendment and the Fourteenth Amendment. Here again 
the doctrine was very slow in developing. There appears to be no 
important discussion of the due process clause in the Fifth Amend- 
ment, adopted in 1791, until the date of the well-known case of Den 





* Ogden v. Saunders, 12 Wheat, 213, 6 L. ed. 606 (U. S. 1837). 
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EXPANDING MEANING OF THE CONSTITUTION 339 


v. Hoboken,** decided in 1856. It was stated in that case that the 
due process clause in the Fifth Amendment operated as a restriction 
on the legislative power of the United States as well as on the 
administrative and judicial activity of the federal government; and 
it was also stated that the clause established a restriction not only as 
to laws dealing with procedural matters but also as to the possibilities 
of substantive legal change. The actual decision in Den v. Hoboken 
was, however, very unfavorable to private rights. It was held that 
the claims of the United States against a defaulting tax collector 
might be at least provisionally settled, by purely administrative 
process issuing from the office of the solicitor of the treasury, and 
that a distress levied on lands of the debtor, issued under such an 
administrative warrant should take precedence over the later levy 
under an ordinary judgment obtained in the judicial courts, by private 
creditors of the same defaulter. The case has thus served as a 
precedent for somewhat arbitrary and harsh administrative action 
with reference to the collection of taxes and other debts due to the 
government especially as regards the procedural aspects of such 
proceedings. But still the discussion in Den v. Hoboken from a long 
range and philosophical point of view indicated a very broad scope 
for the due process clause. 

After another pause of seventeen years the due process clause 
in the Fourteenth Amendment, along with the other clauses pro- 
tecting private rights against the harsh action of the state govern- 
ments was brought before the Supreme Court in the well-known 
Slaughter House cases, decided in 1873.°® In this controversy, the 
court was called on to review the validity of a statute of Lovisiana 
which established a strict monopoly in the business of slaughtering 
animals in an area of about 1000 square miles which included the city 
of New Orleans and the adjacent vicinity. The establishment of 
this monopoly was undoubtedly a piece of reconstruction jobbery, 
as a matter of historical fact. It was attacked with great power and 
earnestness and the case was argued for the independent butchers, 
by John A. Campbell, formerly a member of the United States 
Supreme Court, and at that time one of the foremost members of 
the American Bar. He argued that the monopoly law abridged the 
privileges and immunities of citizens of the United States and that 
it deprived them of their property without due process of law and 





*18 How. 272, 16 L. ed. 372 (U.S. 1856). 
* 16 Wall. 36, 21 L. ed. 394 (U. S. 1873). 
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denied them the equal protection of the laws. All of these claims 
were rejected by the United States Supreme Court after long and 
careful consideration. The court was badly divided and the decision, 
like many other historic pronouncements was arrived at by a 5-4 
vote. The historical importance of the decision seemed to be very 
great; for it appeared to establish that the Fourteenth Amendment 
should have only a limited restrictive effect. The judgment, given by 
great judges who were personally familiar as contemporaries with 
the historical conditions under which the Fourteenth Amendment 
was adopted seemed very weighty and authoritative. 

The spirit and philosophy of the ruling in the Slaughter House 
cases was not, however, destined to endure. Time does not permit a 
review of a great number of cases that have been brought to the 
Supreme Court in which attempts have been made to secure a radical 
modification of the limiting effect of that decision on the efficacy of 
the Fourteenth Amendment to protect private rights. Suffice it to 
say that in the end, and partly by virtue of very recent decisions, the 
results of the Slaughter House cases seems to have been entirely 
reversed. In March, 1932, the Supreme Court decided the case 
of New State Ice Company v. Liebmann.* In this case an Oklahoma 
statute framed to express the policy of limiting wasteful duplication 
of productive resources and consequent ruinous economic competi- 
tion, forbade anyone to engage in the maufacture and distribution of 
ice without having first procured a license from the state commission. 
Such licenses were not to be issued in cases where the facilities 
already existing, in the communities to which any fresh application 
related, were already sufficient to meet the public needs therein. It 
was held by the United States Supreme Court that this statute was 
a violation of the Fourteenth Amendment and deprived would-be 
competitors of the established ice companies, of their liberty without 
due process of law and denied to them the equal protection of the 
laws. 


The resemblance of the case to the Slaughter House cases is 
obvious but the majority has shifted. In the Slaughter House cases 
a tight monopoly for the benefit of one company created by a state 
without any understandable public policy behind it, was held valid 
in spite of the limitation upon state power established by the Four- 
teenth Amendment. In New State Ice Company v. Liebmann, a 
partial restriction on competition, not amounting to a true monopoly 





“285 U.S. 262, 52 Sup. Ct. 371, 76 L. ed. 747 (1932). 
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in favor of any one concern in a particular area, ordinarily, and in- 
volving an intelligible policy aimed to ensure genuine benefits to the 
larger consuming public, was held to violate the restrictions of the 
Fourteenth Amendment and was accordingly declared inoperative. 
Although the manufacture of ice in southern states involves a matter 
of necessity to the community, and requires a large investment of 
capital which will perhaps not be forthcoming unless the investors are 
protected from ruinous competition, still the Supreme Court holds 
that constitutional principles require that competition shall neverthe- 
less be unrestricted. The Court certainly did not think that competi- 
tion need be unrestricted, as a matter of constitutional principle, when 
it reached the decision formulated in the Slaughter House cases in 
1873. 

Again in the very recent case of Colgate v. Harvey,*! decided on 
December 16, 1935, it was held by the majority of the Court that the 
“privileges and immunities of citizens of the United States,” the 
familiar phrase used in the Fourteenth Amendment and heretofore 
given very restricted signification, must be held to include the right 
of a citizen of Vermont to go to other states to loan his money; so 
that a statute of Vermont which exempted from the state income tax 
the interest on money loaned in Vermont while not exempting the 
interest on money loaned elsewhere, involved a violation of the Four- 
teenth Amendment. The decision was in terms placed partly on the 
equal protection clause of the Fourteenth Amendment but chiefly 
on the privileges and immunities clause of that Amendment, which 
was thus raised from a long sleep and given a new lease of life. 

In the last 25 years the Supreme Court has applied the Fourteenth 
Amendment to a great variety of situations and quite contrary to the 
indications in the Slaughter House cases in the early days of the 
amendment’s history. The Court has overthrown many state laws 
purely prospective in their operation which have been deemed to 
trench too seriously upon private rights. Thus it has been held that 
a statute limiting the hours of bakers to ten hours a day violated the 
Fourteenth Amendment.*? A statute practically prohibiting private 
employment agencies, by the device of forbidding them to exact any 
compensatory fees, in spite of admitted evils and abuses in the 
activities of such agencies, was held unconstitutional.** Both state 
and national laws fixing minimum wages for women have been 





“ Colgate v. Harvey, 56 Sup. Ct. 252, 80 L. ed. 225 (1935). 

“198 U.S. 25, 25 Sup. Ct. 539, 49 L. ed. 937 (1905). 

* Adams v. Tanner, 244 U. S. 590, 37 Sup. Ct. 662, 61 L. ed. 1336 (1917); see 
Ribnik v. McBride, 277 U. S. 350, 48 Sup. Ct. 545, 72 L. ed. 913 (1928). 
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held unconstitutional on the ground of violation of the due process 
clause.** A statute of Oregon requiring all children between the ages 
of eight and sixteen to attend public schools was held unconstitutional 
in Pierce v. Society of Sisters. A statute forbidding employers to 
exact from their employees an agreement not to join a labor union 
has been held violative of the Fourteenth Amendment in Coppage v. 
Kansas. The Kansas Industrial Court Act providing for compuls- 
ory settlement of wage disputes and other industrial disputes, the 
action of the industrial court to be reviewed by the judicial courts of 
the state, was held violative of the Fourteenth Amendment since it 
interfered with the constitutional liberty of both employer and em- 
ployee.** A state statute abolishing the right of injunction in labor 
disputes although the statute was conservatively worded so as to refer 
only to injunctions forbidding laborers from terminating their own 
employment or from recommending or persuading others to do so, or 
from peaceful picketing, was held to violate the Fourteenth Amend- 
ment both on due process and equal protection grounds.*® 


Of course it is familiar doctrine to all lawyers that state laws and 
state administrative action establishing rates for public utilities so low 
as to be deemed confiscatory have been adjudged violative of the 
Fourteenth Amendment.*® Though the word “confiscatory” has a 
connotation of very extravagant, indefensibly arbitrary, action on the 
part of legislative or administrative bodies in regulating public util- 
ities, yet the category of judicial review indicated by this title is an 
extensive one and the courts have assumed a supervisory jurisdiction 
over the whole question of valuations of utility property, and the 
various details of utility control. Under the theory of exterior super- 
vision, the courts have very largely absorbed the discretionary pre- 
rogatives of administrative bodies, like utility commissions, and this 
class of cases furnishes a remarkable instance of the success of the 


“ Adkins v. Children’s Hospital of the District of Columbia, 261 U. S. 525, 
43 Sup. Ct. 394, 67 L. ed. 785 (1923); John W. Murphy, Attorney General of the 
State of Arizona et al. v. Sardell, 269 U. S. 530, 46 Sup. Ct. 22, 70 L. ed. 396 
(1925). 

“268 U. S. 510, 45 Sup. Ct. 571, 69 L. ed. 1070 (1925). 

“236 U.S. 1, 35 Sup. Ct. 240, 59 L. ed. 441 (1915). 

“Charles Wolff Packing Co. v. Court of Industrial Relations of Kansas, 262 
U. S. 522, 43 Sup. Ct. 630, 67 L. ed. 1103 (1923). 

“ Truax v. Corrigan, 257 U. S. 312, 42 Sup. Ct. 124, 66 L. ed. 254 (1921). 

“ Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 
L. ed. 1014 (1894) ; Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. ed. 819 
(1898). 
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courts in turning all sorts of questions of ordinary law administrative 
discretion into problems of constitutional law.®® 

The doctrine of independent judicial review in the case of pub- 
lic utility valuations has been carried so far that a Pennsylvania sys- 
tem whereby the valuations of the public utilities commission were 
reviewable in the courts of the state only on grounds of errors of 
law and on the ground that there was no substantial evidence to sup- 
port the findings of the commission was held to be unconstitutional.™ 
A sound system, the Supreme Court ruled, must afford an opportun- 
ity for free judicial review upon the weight of evidence of fact as to 
valuation and if this element is lacking in the statutory scheme of 
judicial review, the statute must be regarded as unconstitutional. 


IV. CoNcLUSsION 


Thus a broad view of the situation shows us that the tendency of 
the courts has been to expand constantly the meaning of the due pro- 
cess and equal protection clauses of the Fourteenth Amendment, and 
the due process clause of the Fifth Amendment, and that this tendency 
has been extremely important during very recent years. It is no exag- 
geration to say that by virtue of this extremely liberal and compre- 
hensive interpretation of these broad provisions in the Federal Con- 
stitution we really have acquired a new constitution.5® The phrase 
“unwritten constitution” has a legitimate application to this important 
legal development. The most astute linguistic scholar could not guess 
from an inspection of the words “due process of law” that such an 
enormous and diversified protection could be established by the 
judiciary as against governmental action, state or national, and as 
against both legislative and administrative action, merely by virtue of 
the restrictive power of these extraordinary syllables, viewed as a 
self-sufficient, imperative mandate established by the people in the 
paramount law. The truth is that the “due process” provisions de- 
rive their content from a whole body of juristic tradition; from the 
common law, and from the general conceptions of justice and the 





” United Railway & Electric Co. of Baltimore v. West, 280 U. S. 324, 50 Sup. 
Ct. 123, 74 L. ed. 390 (1930) ; Missouri ex rel. Southwestern Bell Tel. Co. v. Pub- 
lic Service Comm. of Missouri, 262 U.S. 276, 43 Sup. Ct. 554, 67 L. ed. 981 (1923) ; 
St. Louis & O’Fallon Co. v. United States, 279 U. S. 461, 49 Sup. Ct. 384, 73 L. ed. 
798 (1929); McCardle v. Indianapolis Water Co., 272 U. S. 400, 47 Sup. Ct. 144, 
71 L. ed. 316 (1926). 

"Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287, 40 Sup. Ct. 
527, 64 L. ed. 908 (1920). 

"See Warren, Chas., The New Liberty under the Fourteenth Amendment 
(1926) 39 Harv. L. Rev. 431; Dodd, Walter F., State Government (1928), pp. 
130-137; (1924) 10 A. B. A. J. 505. 
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ideals of political liberty and social organization which are entertained 
by the judges, and indicated, although not made perfectly plain, by 
the traditional content of our inherited legal system. The same 
point as to the transfer of a rich juristic content from the traditional 
ideas of lawyers to the empty frame work of the vague constitutional 
phrases can properly be made with reference to the equal protection 
clause of the Fourteenth Amendment, the clause relating to priv- 
ileges and immunities of citizens in the Fourteenth Amendment, the 
just compensation clause in the Fifth Amendment applicable to the 
federal government, and to some extent to various other much quoted 
clauses of the Federal Constitution. 

It, therefore, necessarily results from our survey, which has been 
aimed to be comprehensive and accurate as to its general perspective, 
although necessarily bare in its outline and very limited in its treat- 
ment of details, that the vital meaning and actual social and legal sig- 
nificance of our Federal Constitution has expanded and is expanding 
almost daily, chiefly by virtue of judicial interpretation and judicial 
corrective action. Whether this great development of constitutional 
law, viewed in its restrictive aspects has checked too greatly the 
independent choices of the legislative and executive branches of our 
government, state and national, or in the opposite view has been in 
the past and is now a fortunate factor in our political history, bene- 
ficial on the whole in its effects and helpful to the cause of liberty 
and social progress, lies beyond the scope of the present paper to 
discuss. That this immensely important legalistic development has in 
fact taken place cannot be denied. Law is the determining form for 
social life and that whole aspect of human existence which involves 
the relations of man to man. Constitutional law is the determining 
form for the institutions, legislative, judicial and administrative from 
which law every other sort springs. 

The path and direction pursued by our constitutional law is there- 
fore enormously important to every citizen as well as to every lawyer. 
It is for us as lawyers to address ourselves to the duty of molding 
our constitutional law so far as we have influence and power, in the 
direction that we believe to be for the best interests of the nation. 
The apparent popular belief that the Constitution is self-sufficient 
and self-interpreting, and that it is a sort of auto-dynamic factor, 
acting by its own inherent power to guide our people infallibly in 
every emergency, and to shelter them from innumerable evils, real 
and imaginary, is a belief which a realistic lawyer finds it difficult 
to share. 
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The Constitution like other laws is a great instrument to be used 
in the service of human interests and in the advancement of the na- 
tional welfare in the truest and broadest sense. Knowledge of the 
actual current position and the direction of growth in constitutional 
law is a necessary prerequisite to any helpful cooperative action look- 
ing to the improvement of our constitutional law, and to the main- 
tenance of good along with the elimination of evil in the management 
of the legal institutions of our country. The facts show an enormous 
development of constitutional law in recent years along the directions 
I have endeavored to describe. 

What policies the nation in its political activities should adopt with 
relation to this development is another question which I will not at- 
tempt to solve. What attitude the lawyers of our various commun- 
ities should adopt is still another question, the answer to which must 
largely rest upon an intelligent consensus of opinion in the bar asso- 
ciations and other organizations of lawyers throughout the country. 
J shall be happy indeed if the very limited discussion of this subject 
which I have been able to present today may have the effect of re- 
newing or revitalizing the interest which all of us here present as 
lawyers necessarily feel with regard to the future path and the larger 
destinies of the constitutional law of our beloved country. 











CONSIDERATIONS BASIC TO A NEW PENAL CODE* 
PART I 


ALFRED L. GAUSEWITZ 


I. INTRODUCTION 


The purpose of this paper is to state the considerations that 
should determine the content of a new criminal code, with particular 
references to Wisconsin. It contains reflections prompted by under- 
taking to prepare a reviser’s bill for such a code, the first tentative 
draft of which bill is now somewhat over half completed.’ Although 
the bill is revisory in form, the code is not intended to be a revision 
but new— new in the sense that it is based as far as possible upon 
principles that are only partially and, especially in the substantive 
criminal law, subordinately expressed in the present law, and in the 
sense that principles that dominate the present law are only inci- 
dentally and tacitly recognized in the new code. 


The American Law Institute Project. Since this study was 
projected, there has been published the report of the Advisory Com- 
mittee on Criminal Justice of the American Law Institute which 
advises the preparation of a New Code of Criminal Law. The magni- 
tude of the project can be estimated from the expected duration of 
the work, as disclosed by the following quotation from the report: 


“A criminal code of the kind envisaged by the Committee 
cannot be completed in two or three years. Theoretically 
there is hardly any limit to the ramifications of an enter- 
prise of such magnitude. It seems to the Committee, how- 
ever, that useful results of a preliminary exploratory nature 
could not be obtained in less than two years; and that it 
would be wise to plan for a period of approximately fifteen 
years with the expectation that by the end of such time the 





* Submitted to and accepted by Stanford University in partial fulfillment 
of the requirements for the degree of Master of Laws. 

*This work is part of a University of Wisconsin research project, funds 
having been provided by the University of Wisconsin Research Committee of 
the Graduate School. Another part, under John L. Gillin, is devoted to crim- 
inological research. The writer is indebted to Mr. Gillin for reading this manu- 
script and for the benefit of his criticisms and suggestions. The legal part of 
the project was outlined to the State Bar Association of Wisconsin in June, 
1934 (24 Proceedings 26) and to the Association of American Law Schools in 
December, 1934 (25 J. Crim. L. 802). 
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major portions of the Code and its accompanying Com- 

mentaries will be completed.”? 
The cost of the project was estimated at $1,500,000. The fact that 
a similar project is to be undertaken on so grand a scale would at 
first thought suggest to a person at all judicious that he abandon a 
project relatively so undermanned and overly ambitious. But in 
view of the fact that the major project will be years in the doing and 
that one of the most important phases of the work envisaged for the 
Institute is educational,® there should be some use for contemporan- 
eous local studies that may aid in promoting interest of lawyers in 
the larger study and in making more probable the adoption of its 
code when completed. Moreover, the problems of crime continually 
press upon us and their study cannot await ideal conditions. One 
should not permit diffidence to prevent his making what contribution 
he can toward bringing into view the fundamentals that should guide 
all of this work.* 


II. A Positive Crim1InaL Law 


What is a criminal code? It is obvious that the first thing to 
determine is what is meant by a criminal code. It has been said that 
“codification, in modern law, connotes the making of a fresh start, 
the clearing away of archaic material. It may signify even the recep- 
tion of an entire body of new law... .”2 

Pound names several things that we commonly mean by “law”: 
(1) The legal order, that is, that portion of the system of social 
control exercised by the assertion of force through politically organ- 
ized society, and theories and ideals of the end of that social control ; 
(2) the aggregate of laws or legal precepts which constitute the 
grounds of official action,—the received, established, authoritative 
materials of decision and determination—and the technique of de- 
veloping and applying them; (3) the judicial process—everything 
that affects the determination of controversies by the judges, or, as 
the administrative process, by administrative officials—including 
the psychology of the officials; and (4) all three of the foregoing.” 








*The American Law Institute, Reports in Relation to Future Work of the 
Institute, Thirteenth Annual Meeting, 1935, p. 30. 

*Id. at 40. 

“It will be pointed out later that prior te this project the substantive 
criminal law had been neglected by crime surveys, etc. 

* Franklin, The Historic Function of the American Law Institute: Restate- 
ment as Transitional to Codification (1934) 47 Harv. L. Rev. 1367, 1384. 

*Pound, Law and the Science of Law (1934) 43 Yale L. J. 525. “The 
concept ‘law process’ may therefore be conveniently employed to include... 
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From this, it is obvious that we are not to use the term “law,” 
or even the term “criminal law,” as meaning a body of rules and 
principles which, although not consciously created by human minds, 
can be discovered, stated, learned, and more or less mechanically 
applied. It was a body of legal precepts that was “law” for the 
analytical jurists who followed Bentham; it was the whole system 
of social control, including religious rites, that was “law” for the 
historical jurists, although they thought of the legal order, one phase 
or side of social control, as their immediate province ; it was the aims 
and ideals of social control that interested the philosophical jurists 
and that was “law” for them; for our present day “realists” or “ex- 
perimental jurists’”* the emotive experience or psychological make- 
up of the particular official who makes the decision is the only reality ; 
the economic realist found reality in the self-interest of the dominant 
social class ; and the positivist or sociological jurists attempt to study 
the relation of legal to social phenomena. Each of these things is 
significant, and Pound, looking at the work of five modern jurists, 





criminal behavior and all the behavior stimulated by it. It sets the outermost 
limits of the field of observation that must be explained, if possible, by any 
adequate theory of criminal law administration. The innermost boundaries 
confine the behavior of officials and offenders.” Hall, Theft, Law and Society 
(1934) 189, with citations to literature relating to the concept “process.” For 
an anthropological definition of law, see Malinowski, Crime and Custom in 
Savage Society (1926) 55. But if applied to advanced cultures it fails to accom- 
plish the purpose of distinguishing “legal” from “non-legal” rules of conduct. 
Cairns, Law and the Social Sciences (1935) 18. 

*Frank, Jerome, Experimental Jurisprudence and the New Deal (1933) 
Handbook and Proceedings of the Association of American Law Schools 100; 
see Frank, Law and the Modern Mind (1930) 6, where earlier writers who have 
recognized the uncertain character of the law are listed, id. at 275, states that 
Bingham, an important member of the “realist” group, had been little noted; 
on this latter point see also, Llewellyn, Book Review (1931) 31 Col. L. Rev. 82, 
84n. On the nature of realism see Llewellyn, Some Realism About Realism (1931) 
44 Harv. L. Rev. 1222; Robinson, Law and the Lawyers (1935) 69, 271; Cohen, 
F. S., Transcendental Nonsense and the Functional Approach (1935) 35 Col. 
L. Rev. 809, 842. 

A clue to the nature of the differences between the “realists” and the 
“conceptualists” can be gained from their attitudes toward the American Law 
Institute Restatements. Robinson says that what Frank calls the “basic myth 
of the law,” ie., that it is definite and certain, has led the Institute to attempt 
to reconcile actual conflicts between legal decisions without publishing arguments 
in support of their conclusions. Robinson, op. cit. supra at 34-36. The criticism 
is that the conceptualists “oscillate between a theory of what courts actually 
do and a theory of what courts ought to do” without coming to rest on either. 
Cohen, F. S., supra at 841. Does the fact that the reporters will draft acts to 
correct defects indicate that the criticism has been felt? Editorial, The American 
Law Institute Considers the Ought-to-Be (1936) 22 A. B. A. J. 36. A sane 
attitude toward the conflict is taken by Goble, Law as a Science (1933) 37 
The Scientific Monthly 229. See also Goodrich, Institute Bards and Yale 
Reviewers (1936) 84 U. Pa. L. Rev. 449. 
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is able to find things that they hold in common and to describe these 
things in terms of these different meanings of “law.” He says: 


“For one thing, they all put the problem of values, or a 
criterion for valuing interests or claims or desires, in the 
first place as the fundamental problem of jurisprudence. 
Secondly, they look at the legal order and the body of legal 
precepts and the judicial process functionally. They ask 
how these work toward the ends disclosed by their measure 
of values. This leads them to appreciate the administrative 
element in the judicial process, to make provision for their 
theories of an individualized application of legal precepts, 
and to take account of the need of just and reasonable 
solutions of concrete cases, where the juristic thought of 
the past asked only if the rules applied were in themselves, 
and abstractly, reasonable and just. Thirdly, in one way 
or another, they think of law in relation to the whole pro- 
cess of social control. Finally they think of ‘law’ as some- 
thing much more complex than was dreamed of in the last 
century and of the province of jurisprudence as much more 
inclusive.’”* 


Pound, as all know, is a sociological jurist. It has been suggested 
that the term, “sociological jurisprudence,” needs to be “translated 
into less repellent language,”® and that the term “means that it is 
the duty of lawyers to think as citizens of a changing world, to 
know what is going on, and to discharge their unescapable duty of 
law-making in the light of that knowledge.’’® In short, to under- 
stand “law” one must understand both the ends of the legal order 
and the means by which those ends are to be reached. The signifi- 
cance of this is that we can determine the content and limitations of 
our criminal code only in the light of its purpose or purposes and of 
the method or methods by which that purpose is expected to be ful- 
filled.” 





‘Pound, supra note 2, at 534. See also Pound, Jurisprudence, 7° Encyc. 
Social Sciences 477 (1932); Pound. Law and Morals (1924) 25; von Thering, 
Law as a Means to an End (1913). 

*Amos, Modern Theories of Law (1933) 86, 101. For a short statement 
of Pound’s philosophy, see Cohen, M. R., Law and the Social Order (1933) 327. 

* Ibid. “It means simply that the law takes account, in Pound’s phrase, of law 
in action as well as in the books. No longer does the jurist regard law as a 
self-contained system of thought, comparable to mathematics, ...” Cairns, 
op. cit. supra note 2, at 10. In their classification of social facts the Webbs 
place law under “social institutions arising from animal instinct,” rather than 
under those arising from “religious emotion,” “humanistic ideals,’ or “deliberate 
planning for efficiency in carrying out social purposes.” Webb, Methods of 
Social Study (1932) 24. 

*“Every duty is imposed for limited, determinable ends . . . Whatever they 
are, the ascertainment of them illumines and vivifies the duty.” Bingham, Legal 
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Need for an official declaration of aims. Our criminal code, 
then, is not to include only definitions of human conduct prohibited 
under criminal penalties. Neither will it be complete if we add to 
these definitions the rules governing court procedure for determining 
whether an individual has violated these rules. Nor by adding to both 
of these the rules limiting the discretion of officials in detecting and 
apprehending suspected violators and treating those determined to 
have been actual violators. We must include in our criminal code, 
without unduly hampering administration, descriptions of the type 
of person who is to act as official, the inducements to be held out 
to such persons in the way of salaries, tenure and prestige, the facili- 
ties to train them and to enable them to work with some hope of 
accomplishment, and, above all, an authoritative and acceptable state- 
ment of the end of all of their efforts and of the means by which it 
is hoped that that end can be realized.’ 

The aim is to have a unified attack on crime by officials consciously 
motivated by the same purposes and utilizing the same methods of 
attack, so that each may know that his work is not being frustrated 
by his fellow officers laboring in some other field of action; so that 
each may realize the difficulties which his fellow official has to sur- 
mount; and so that the state, through its officials, may envisage the 
goal to be striven for and make its plans for reaching that goal, 
looking far enough into the future to avoid mistakes costly both in 
human happiness and economic wealth. 





Cause (1909) 9 Col. L. Rev. 16, 34; see Pound, An Introduction to the Philosophy 
of Law (1922) Ch. II. As to the historical school and positive law, see Pound, 
Law and Morals (1924) 16. 

*This point has been repeatedly emphasized in the writings of Sheldon 
Glueck and others. It is stated in the Report of the Advisory Committee of 
the American Law Institute as follows: “While the definitional code may declare 
from what particular actions society desires protection, that protection can be 
effected only through agencies created for its interpretation and administration, 
including police, prosecutors, courts and penal institutions, and hence is abso- 
lutely dependent for success upon the character and content of procedural and 
administrative law and penal sanctions. . . . In short, it is impossible accurately 
or realistically to draft a provision of substantive criminal law without taking 
into consideration the way in which that provision is to be made effective. . . .” 
The American Law Institute, Reports in Relation to Future Work of the Institute, 
13th Annual Meeting, 1935, p. 20. 

*See Michael and Adler, Crime, Law and Social Science (1933) 334, 337. 

See Robinson, Law and the Lawyers (1935): “The jurist may admit that 
our conceptions of the social order change with the years but he typically holds 
the belief that those changes should be made unconsciously.” It would be more 
accurate to say that the jurist believes the law so complex and the situations 
to which it is to be applied so varied and unpredictable that a simple statement 
of aim may be either of little value or a hindrance. 
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This is said with a full realization of the fact that law in the 
books and law in action are two very different things and that merely 
stating an aim will not make the officials who are called upon to 
realize it aware of the significance of that aim or of the means by 
which it is to be accomplished. Students of the criminal law have 
long since demonstrated by their researches that the type of person 
who is to administer our laws is in a sense’? much more important 
than the laws themselves, and one might go further and include with 
those who administer our laws the citizenry itself. The fundamental 
remedy for the faults of law administration lies in making the public 
aware of the problem and of its responsibility, so that popular suf- 
frage may be wisely exercised. The inclusion in the definition of 
law of theories and received ideals and the psychology of officials is 
but a recognition of the fact that all the elements that go to make 
the law a living thing cannot be impounded in books. Nevertheless, 
the statutory portion of the law, especially the criminal law, is tre- 
mendously important, and an official expression of its aims would, in 
all probability, over a period of time actually influence and determine 
the attitudes and conduct of individual agents of the state. 

It is now proposed to discuss what the aims and methods of the 
criminal law ought to be as well as what they now are and to discuss 
further the feasibility, as a matter of constitutionality and work- 
ability, of attempting to carry out the aims and methods decided upon 
by way of discussing what the effect of so doing would be upon the 
law as it now is in the fields of substantive law, procedural law, and 
administration. 


III. THe Arms AND METHODS OF THE CRIMINAL LAW 


Theories of punishment and schools of criminology. We cannot 
evade deciding what the end of the criminal law is and, in considering 
a new criminal code, of deciding what the end ought to be and the 








“But only in a sense. The Report of the Committee on Improvement of 
Personnel and Criminal Law Enforcement of the Section of Criminal Law of 
the American Bar Assoc. states: “The truth is that one main reason for the 
law’s ineffectiveness is found outside of the criminal law itself... . the effect- 
iveness of the criminal law cannot be greatly increased by mere alterations 
and amendments in the substantive and procedural law alone. Any analysis of 
characteristic failures shows that nearly always they are the result of faulty 
or ineffective administration. ...” Program and Committee Reports to be 
presented at the Annual Meeting, 1935, p. 5. To this should be added: “Never- 
theless, a satisfactory administration of criminal justice must rest ultimately upon 
a satisfactory criminal law.” Pound, Toward a Better Criminal Law (1935) 
21 A. B. A. J. 499. 
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means by which the end is to be reached. Although this subject may 
be trite for the criminologist and for some legal scholars’ it is none 
the less fundamentally important. Moreover, it is not simple.? Nor, 
as will later appear, is it trite for lawyers, for whom this article is 
primarily written. 

Modern criminology dates from the school of Italian criminolo- 
gists of the late 1800’s. The earlier Classical School® had advanced 
the theory that in order to make all men equal before the law, to 
abolish arbitrary power of the judges, and to deter persons from 
committing crimes on the assumption of free moral agency, each 
crime should carry a fixed penalty. This was necessarily modified to 
lodge some discretion in the court, but the sentence was still based 
on the act and the assumed injury of that act to society,—insanity 
of the actor was not an extenuating circumstance. The Neo-Classical 
school which followed was the result of a recognition that not every 
one was free to exercise his will, and of a popular revolt against 
punishing children and the like. It recognized extenuating circum- 
stances in the criminal himself, such as infancy, insanity, and justi- 
fiable passion, which were considered to affect the freedom of the 
will, and therefore to render the individual “irresponsible.” The 
Italian or Positive school studied “the criminal in the light of his 
individual characteristics played upon by the circumstances of life 
rather than . . . the criminal as a free moral agent who chooses to 
commit an act injurious to society,” and crime was with it “no longer 
a juridical abstraction, but the expression in social life of three sets 
of factors—the (1) physical and (2) social environments playing 
upon a (3) personality, which is essentially abnormal by reason of 
heredity or disease.” There resulted from this school a great many 
over-simplifications of the problem by persons who would attribute all 
crime to some one factor, but it played a part in leading to the modern 
attitude, which is that all scientific knowledge and methods should 
be utilized to study the individual criminal to ascertain the factors that 


*So much has been written on this subject that no attempt will be made at 
exhaustive citation on this or subjects discussed later. See Kuelman, Guide 
to Material on Crime and Criminal Justice (1929). In general on the present 
topic see Gillin, Criminology and Penology (1935) 195-241; DeQuiros, Modern 
Theories of Criminality (1911) ; Gault, Criminology (1931) 17-35. 

*For an excellent short conclusion see Glueck, Principles cf a Rational 
Penal Code (1928) 41 Harv. L. Rev. 453, 456-462. 

* Beccaria, Crimes and Punishments (1764); Bentham, The Rationale of 
Punishment (1830). 
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entered into the case and to learn the causes of his criminal be- 
havior,—‘‘an approximation to the processes of modern medicine.”* 

These schools of criminology really concern themselves with a 
study of why people act in certain ways, whether or not the conduct 
studied is legally prohibited as a crime. They are concerned with 
the purposes and methods of the criminal law only to the extent that 
these are or should be determined by a knowledge of the causes of 
human behavior and to the extent that the criminal law is itself 
a factor that determines behavior. The criminal law might have an 
objective entirely unrelated to why people indulge in conduct that 
violates it, just as in tort law we have instances of “liability without 
fault.” But it should have some aim or aims and the reasons for 
criminal conduct should interest it if the prevention of crime is one 
of the aims. 

The aims or purposes of criminal justice can be simplified in 
general to two: punitive and utilitarian. By punitive justice is 
meant the infliction of pain upon criminals in retaliation and retribu- 
tion for their crimes. By utilitarian justice is meant the treatment 
of criminals by the infliction of pain or otherwise to protect society 
by preventing future crime or to accomplish some other future good. 
The former “looks wholly to the past and rejects as unessential to, 
if not inconsistent with, itself all utilitarian considerations. In re- 
jecting the retributive theory, therefore, we necessarily accept the 
utilitarian theory that punishment, to be justly imposed, must have 
for its aim the realization of some future good.”® In the one case 
punishment is the ultimate end; in the other, it, if imposed, is but a 
means to an ultimate end. The methods by which the utilitarian 
theory may accomplish its aim of protecting society by prevention of 
crime can be reduced to three: the deterrent.theory, by which other 
potential offenders are discouraged from committing crimes by the 
example of what may happen to them if they do; the theory of 
incapacitation, by which the particular offender is prevented from 
committing other crimes by confinement or other restraint; and the 
theory of reformation, either moral regeneration by expiation and 
penitence or otherwise or education of intellectual faculties. Although 
the first of these is aimed at potential offenders other than the convict 
being treated, none of these methods can be utilized by the law until 
after they have failed as to a particular individual, and can be utilized 





* Abstracted and quoted from Gillin, Joc. cit. supra note 1. 
*See Willoughby, Social Justice (1900) 322 ff. 
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only by the treatment of that individual. They are to be distinguished 
from crime prevention in the truer sense of preventing the develop- 
ment of criminal tendencies and dispositions.® 

The method of deterrence can be subdivided into deterrence by 
threat and deterrence by moral education, the latter being by way 
of punishment as an expression of the moral disapproval of the 
community." 

Compatibility of methods. Assuming for the moment that there 
is but one aim, the prevention of crime,® and but three general 
methods, incapacitation, deterrence, and reformation, available to 
society, are the three to any extent compatible? If deterrence is 
admitted as a purpose, just how is punishment for deterrence differ- 
entiated from retributive punishment? Does not confinement and an 
unpleasant regimen inflicted upon one to reform him, or as an 
example to others, smart just as much, and thereby make the criminal 
hate society and merely more cautious and hardened in his conduct, 
as does the same experience inflicted for the purpose of punishing 
the criminal simply to pay him back for what he has done by way 
of vengeance? The concept of justice as giving everyone his due, 
which, in the criminal law, means giving every criminal a punishment 
to balance his offense, is deep-rooted in our culture, yet it is essen- 
tial to ascertain the motive back of it. 





*For discussions of theories of punishment see Gillin, op. cit. supra note 1, 
at 195; Glueck, Mental Disorder and the Criminal Law (1925) 441; Glueck, 
Principles of a Rational Penal Code (1928) 41 Harv. L. Rev. 452, 456; Holmes, 
The Common Law (1881); Kenny, Outlines of Criminal Law (1929) 31; Laird, 
Justification of Punishment (1931) 61 Monist 352; Michael and Adler, Crime, 
Law and Social Science (1933) 20, 28, 340, 361; Miller, Criminal Law (1934) 
18; Oppenheimer, The Rationale of Punishment (1913); 2 Stephen, Hist. of 
Criminal Law (1883) 80; Sutherland, Criminology (1924) 339; Waite, Criminal 
Law in Action (1934) 10; Wigmore, Illinois Crime Survey (1929) 737, 743. 

*Ewing, The Morality of Punishment (1929) suggests that punishment as 
essentially an expression of moral condemnation reconciles the two main conflict- 
ing theories, retributive and utilitarian, by explaining (1) why punishments should 
be “just” and refer to a past act, (2) why the penalty should as far as possible 
be in proportion to the offense, and (3) why punishment can be an end-in-itself, 
although a subordinate one. 

*The writer believes that the principal function of the criminal law is to 
protect individuals from arbitrary action by public officials and others who may 
attempt to punish or treat them as criminals, and that there is frequently a failure 
on the part of those who assert that the object of the criminal law should be 
“the protection of society” to realize that there is a social interest in individual 
liberty. Of course “individual” and “society” cannot be isolated from one another 
any more than a person’s body and environment can be, but it is usual to speak 
of the balancing of individual freedom with social security. See Pound, Criminal 
Justice in America (1930) 54. In speaking of the ends of the law we are thinking 
of the social interest in preventing crime, but in a sense the definitions of crime 
are procedural in purpose, i.e., to insure a government of laws and to protect 
individual liberties. 
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The popular attitude toward aims and methods. The mother who 
slaps her naughty child does not stop to ponder whether she would 
slap him if, by doing so, she was accomplishing no future good, either 
by way of reforming the child, teaching her other children a lesson, 
or relieving her own feelings. If she could be forced to decide 
whether she would still slap the child solely because he had earned a 
slap by his conduct, even though it would do him or no one else 
any good te slap him, she might nevertheless give him the slap. If she 
did, that would be retributive punishment and her aim would be 
punitive rather than utilitarian. If, instead of slapping the child, 
she decided that he “deserved” to be locked up for a period of time, 
either because she considered confinement as a greater or a lesser 
“punishment” than a slap, she might have to decide not only between 
retribution and utilitarian objectives, but also between different util- 
itarian objectives. If her motive was retribution, he would be 
released when he had remained in confinement long enough to balance 
his fault. If her motive was reformation and incapacitation, he 
would remain in confinement just long enough to regenerate him 
morally or to enlighten him intellectually to the point where he would 
not repeat the particular or similar offense, which period of time 
might be greater or less than the period of time necessary to balance 
his fault. If her purpose was to have him serve as an object lesson 
to other members of the family, she might keep him confined beyond 
the period necessary to reform him and beyond the period necessary to 
expiate his fault. 

It probably can fairly be said that the mother has all of these 
utilitarian purposes motivating her. Perhaps she would even admit 
that her purpose was purely punitive in an instance where there could 
be no other motive.® Although a mother is not expected to discrim- 
inate between the possible motives and to act consciously upon one or 
the other,!® still it is not too much to ask of a modern state, which 





*Sharp and Otto, A Study of the Popular Attitude Towards Retributive 
Punishment, 20 Int. Journ. Ethics 341 (1910); Sharp and Otto, Retribution and 
Deterrence in the Moral Judgments of Common Sense, 20 Int. Journ. Ethics 438 
(1910). 

* Marvin B. Rosenberry, Chief Justice of the Supreme Court of Wisconsin, in 
a conversation with the writer, said, in effect, that the greatest obstacle to criminal 
reform is the instinctive punitive attitude of individuals, and he and members of 
other professions with whom the problems of crime have been discussed have 
believed the eradication of this attitude to be rather hopeless. See Sharp and 
Otto, supra note 9. Oscar Lee, Warden of the Wisconsin State Prison at Waupun, 
in a paper read at the American Bar Association Meeting (1934) on Prison 
Administration and Law Enforcement said, “To my mind the really greatest 
difficulty of prison management is the indifference and misunderstanding on the 
part of the general public to the whole prison problem.” 
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has taken upon itself to lay down the aims of its criminal law in its 
statutes. 

The legal attitude: what are the aims and methods of the law? 
First, then, what are the aims of the law, as distinct from what they 
ought to be? The law denies that its aim is retributive. Blackstone 
says: 


“As to the end or final cause of human punishments. 
This is not by way of atonement or expiation for the crime 
committed ; for that must be left to the just determination 
of the Supreme Being; but as a precaution against future 
offenses of the same kind. This is effected in three ways: 
either by the amendment of the offender himself ; for which 
purpose all corporal punishments, fines, and temporary exile 
or imprisonment are inflicted ; or by deterring others by the 
dread of his example from offending in the like way, .. . 
or, lastly, by depriving the party injuring of the power to do 
future mischief ; which is effected by either putting him to 
death, or condemning him to perpetual confinement, slav- 
ery, or exile. The same one end of preventing future 
crimes is endeavoured to be answered by each of these three 
species of punishment. The public gains equal security, 
whether the offender himself be amended by wholesome 
correction, or whether he be disabled from doing any 
further harm; and if the penalty fails of both these effects, 
as it may do, still, the terror of his example remains as a 
warning to other citizens.’’!” 


The courts have frequently made the same denial.’* But the denial 
is too broad. The law of attempts, under which the man who acci- 
dentally merely wounds one, instead of killing as he had intended, is 
treated differently from the man of better aim or different kind of 
luck, can be explained on no other theory. Instances where one is 
held for unintended consequences of a criminal act can best be 
explained on the theory of retribution although deterrence is the 
apparent aim. And although there are other instances where the 
law seems to be acting purely from motives of retribution, it should 








“Wis. Stat. (1935) §§48.07 (4), 53.01, 54.01, 56.16, 57.01 (1935) state the 
purposes of the law applicable to juveniles, the state prison, the state reformatory, 
the Milwaukee House of Correction, and of probation. Only the prison has 
punishment explicitly stated as a purpose. 

™4 Bl. Comm. *11. 

*16 C. J. 1351. “Object of inflicting punishment. When a court of justice 
awards punishment for a breach of the law, the object is not vengeance; the 
purpose is to deter the person who has broken the law from a repetition of his 
act, and also to deter other persons from committing similar breaches of the 
law.” See also 8 R. C. L. 257. 
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be sufficient to add that legislative, as well as judicial, efforts to make 
the punishment fit the crime seem to measure the penalty by what 
the culprit deserves, rather than by what will operate as a sufficient 
deterrent for others. 


Notwithstanding these instances where the law appears to be purely 
retributive, it can be fairly stated that the primary purpose of the 
law has been, and still is, deterrence, but, like the mother, it has 
never sought to have but one aim, nor to make one aim invariably 
the primary one.'* Coke said that an insane person ought not be 
punished because such punishment “cannot be an example to 
others.”?® This emphasizes that the penalties of the criminal law 
may be said to be aimed primarily, not at the person who has actually 
committed the crime, but at the great mass of potential offenders.’ 
This theory of deterrence was expressed by Holmes as follows, in 
distinguishing law and morals: “A man who cares nothing for an 
ethical rule which is believed and practiced by his neighbors, is likely 
nevertheless to care a good deal to avoid being made to pay money, 
and will want to keep out of jail if he can.”?7 

The Anglo-American criminal law is consistent with the Neo- 
Classical school of criminology, whose tenet is that a person can freely 
will to refrain from crime, except persons subject to factors affecting 
the will, as infancy, justifiable passion, and insanity.1* This theory is 
consistent with retributive as well as deterrent punishment, and with 
punishment as an expression of the moral disapproval of the com- 
munity. It results in the doctrine of “responsibility” and makes legal 
problems so simple that they can be solved by abstract discussions 
of cause, intention, volition, coercion, and the like.1® The result is 
that legal writers pay scant attention to theories of punishment or 





* Both retribution and deterrence are predicated on a free will. Pound, Criminal 
Justice in America (1930) 33. 

* Beverley’s Case, 4 Coke 124b, 76 Eng. Rep. 1121 (1603). And a statute 
of Henry VIII provided burning “for example of others, as hath been accus- 
tomed.” Quoted by Ellis, The Criminal (1897) 236. 

*See Wigmore, The Illinois Crime Survey, 737, 743 (1929); Cantor, Con- 
flicts in Penal Theory and Practice (1935) 26 J. Crim. L. 330; Elliott, Con- 
flicting Penal Theories in Statutory Criminal Law (1931). 

* Collected Legal Papers, The Path of the Law, 170 (1920). 

* Gillin, Criminology and Penology (2nd ed. 1935) 220. 

® Stroud, Mens Rea (1914) ; Meredith, Insanity as a Criminal Defense (1931). 
But it will be pointed out later that the writer does not agree with those who 
believe that the mental factor in crime can be ignored by the law. For an ex- 
cellent defence of the “general principles” approach, see Strahorn, Criminology 
and the Law of Guilt (1936) 84 U. Pa. L. Rev. 491, 600; see also Weihofer, The 
Metaphysical Jargon of the Criminal Law (1936) 22 A. B. A. J. 267. 
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to causes of criminal behavior. For this reason it is safe to say that 
these subjects are not trite for lawyers. 

In truth, lack of knowledge of the causes of criminal behavior 
has permitted, indeed required, the criminal law to deal with crimes 
without consistency and with little consciousness of aim or method. 
But since the organization of the American Institute of Criminal Law 
and Criminology in 1909, criminological materials have become in- 
creasingly available and sociologists and psychiatrists have persisted 
in their attacks upon the retributive-deterrent theories of punishment 
and the underlying theory of freedom of the will until the law has 
had to give their demands for individualization partial recognition. 

Nevertheless, deterrence cannot be ignored as a method of crime 
prevention ; it is too deep-seated to be changed. Thus, “underlying 
the whole insistence that breakdown of law enforcement is a cause of 
crime is the belief that the criminal law serves as a general deterrent 
to crime.””° The fact that the threats have not deterred actual crim- 
inals is obviously beside the point. The criminal law can operate 
only upon actual criminals, and the theory itself necessarily pre-sup- 
poses some failures in order to have some criminals upon which to 
operate. The theory is that for every person who offends and for 
whom it therefore has failed, there are a much larger number who 
would offend but for its threats.24 It has been said that “we do not 
at present possess enough knowledge to determine the justifiability 
of any mode of treatment in terms of its reformative or its deterrent 
efficacy.”?? 





* 13 National Commission on Law Observance (hereinafter referred to as 
Natl. Com.), Report on the Causes of Crime, 134 (Ploscowe, Some Causative 
Factors in Criminality) (1931). 

™It is far from being conceded that deterrence is a justifiable purpose of 
treatment. See von Hentig, Punishment (1934) 12 Encyc. of the Social Sciences 
712; Crime, 6 Encyc. Britannica (14th ed. 1929) 703; Ewing, The Morality of 
Punishment (1929) 120. Sutherland lists the following unintended results that 
offset more or less the good results of punishment: (a) the criminal is made to 
hate society; (b) punishment develops caution; (c) punishment creates in 
the criminal and others a lack of respect for law, lack of patriotism, lack of 
willingness to sacrifice for the state, lack of initiative, and, in general, a sodden and 
shiftless character; (d) punishment makes crime more exciting; (e) it is incon- 
sistent with the constructive process necessary for reformation; (f) it stops 
constructive efforts by inducing the group to sit back, after the penalties inflicted, 
with a sigh of relief and a feeling that the matter is settled. Sutherland, Crimin- 
ology (1924) 342-350. 

™ Michael and Adler, Crime, Law and Social Science, 365 (1933). See also 
13 Natl. Com., 134; Ulman, The Trial Judge’s Dilemma: A Judge’s View, in 
Glueck, Probation and Criminal Justice, (1933) 115. “It is so subjective a factor 
that it is almost impossible to conceive of any method by which to test it.” 
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IV. Arms AND METHOps or A NEw CRIMINAL CODE 


Individualization of treatment. If a penal code is to be rational, 
it must aim to be consistent with some theory of the purpose and 
method of the criminal law, which is but another way of saying that 
it must be consistent with some theory of the cause or causes of 
criminal behavior. It is a problem of the causes of behavior, because 
if we recognize the prevention of crime as our ultimate aim, our 
method will depend upon what factors cause crime, and even punitive 
justice theoretically should not ignore these factors. 

At a meeting of the Wisconsin Branch of the American Institute 
of Criminal Law & Criminology in 1912 one of the members said: 


“Prevention and cure should be the object of the law, and 
punishment is only a means toward this end. As crime pro- 
ceeds from a great variety of causes, some anthropological, 
some social, no one treatment for all criminals can accom- 
plish most effectively the desired results. Individualization 
of treatment of offenders is the logical outcome of the 
recognition of the diversified causes of crime.”? 


Research has confirmed the conclusion that “there is no unit cause 
of crime.”? Crimes are committed by individuals, and although 
common characteristics of individuals can be found, indicating modi- 
fiable, causative factors, the question remains as to which of these 
factors operated in the case of a particular individual. This is the 
thesis of the modern school of criminology. Logically, it calls for 
individualization of treatment; for, if it is accepted that there is no 
one cause of criminal behavior applicable to all persons alike and 
that the conduct of a person is the result of the reaction of his 
particular personality to his particular environment, we must ad- 
minister individual treatment to one who has reacted in a way that 
is criminal, unless our purpose of treatment is not concerned with 
the future conduct of that individual; and it will later be pointed 
out that we necessarily are concerned with the future conduct of 
the individual, as well as of other potential offenders. 








*Statement of Eugene Gilmore, Proceedings of Joint Meeting of the American 
Institute of Criminal Law and Criminology and the Wisconsin Branch, Milwaukee, 
August, 1912, p. 189. 

*See 13 Natl. Com., 138; Glueck, On the Causes of Crime (1933) 29 Am. Merc. 
430; Gault, Criminology (1932) 3-13, 37. A frequently quoted expression of the 
same thought is “There are no crimes; there are only criminals,” attributed to 
Lacassagne. Ellis, The Criminal (2nd ed. 1897) 288. 
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Obstacles to individualized treatment. There are three obstacles 
to individualization of treatment: (1) the traditional nature and 
complex aims and methods of the criminal law, (2) a distrust of 
administrative justice and doubts of its constitutionality, and (3) a 
lack of knowledge of how to administer individualization of treat- 
ment, and of the facilities for doing so. 

As to the first of these, the deterrent theory of punishment is an 
obstacle to individualization of treatment for the obvious reason that 
it is not aimed at deterring the individual being treated primarily, but 
at other potential but unknown offenders ; wherefore, the punishment 
must be made to fit the crime, or the mass of potential offenders, 
rather than the particular criminal. The vestiges of retribution re- 
maining in our criminal law also prevent individualization because, 
although retribution in theory would require an inquiry into why the 
particular individual committed the particular act to determine his 
culpability and would require that his personality be studied to de- 
termine how much pain he would suffer from a given mode of treat- 
ment, no such inquiries are in fact made, but it is the nature of the 
act and not of the actor that determines the punishment to be 
inflicted. The law has never had one exclusive purpose and cannot 
limit itself to problems of method only.* Moreover, there are utili- 
tarian ends other than crime prevention, such as that of securing 
compensation to the injured individual in some instances, the expres- 
sion of moral disapproval by the community, and, although it is 
probably more a problem of what acts are to be treated as crimes than 
a method of preventing those acts, the domination of subjugation of 
a certain social group.5 The fact, however, that one aim or method 
has not been officially declared to be primary, does not necessarily 
mean that it cannot be made primary, especially in a state that has 
gone the extent that Wisconsin has in dealing with juvenile offenders 
and in its probation and indeterminate sentence and parol laws. 


Rating of conflicting aims and methods. So to do does not mean 
that the other purposes are to be ignored. Assuming it to be true, as 
Wigmore states, that the primary objective of the law is and has 





*See Margolin, The Element of Vengeance in Punishment (1934) 24 J. Crim. 
L. 755, 759; 2 Stephen, Hist. of Crim. Law (1883) 81; Holmes, The Common 
Law (1881) 41. “If people would gratify the passion of revenge outside of the 
law, if the law did not help them, the law has no choice but to satisfy the craving 
itself, and thus avoid the greater evil of private retribution.” 

*Michael, Psychiatry and the Criminal Law, 21 A. B. A. J. 271 (1935); 
Simpson, Book Review (1936), 49 Harv. L. Rev. 666, 669. 
* Miller, Social Control by Criminal Law (1934) 43 Yale L. J. 691. 
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been crime prevention by deterrence, with disablement of the in- 
dividual offender and cure of the individual offender as subordinate 
methods, and with the satisfaction of the instinctive popular demand 
for revengeful punishment as a useful by-product,® the question 
may be raised whether this ought to be the order of primacy. 

The primary method of the criminal law ought to be disablement. 
The secondary method ought to be reformation.” Deterrence ought 
to be the highly valuable by-product which would have to be recog- 
nized as the sole method in occasional cases, where to release a person 
or to fail to restrain him, solely because he is no longer likely to 
commit a crime and therefore needs neither restraint or reformation, 
would “outrage the sense of justice of the community.’® 

Methods used to incapacitate and reform the individual are not 
inconsistent, as a practical matter,® with deterrence of the mass of 
potential offenders, expression of moral disapproval, and some satis- 
faction of the public desire for vengeance. Warden Oscar Lee of 
the Wisconsin State Prison at Waupun has frequently made the point 
in conversation and in his writings that a reformatory regimen would 
be sufficiently distasteful to operate as a deterrent. The degree of 
restraint necessary for incapacitation and the regimen necessary for 
reformation are unpleasant in the majority of cases and would so 
seem to the vast majority of potential offenders, and to that extent 
deterrence and a sense of retribution would follow as incidental to 
treatment for the other purposes.1° The fact that the ordinary 
individual cannot discriminate between a distateful regimen imposed 
for the purpose of reformation and one imposed for the purpose of 
deterrent or retributive punishment is just as true when one of the 
aims is made primary as when the other is. 

If incapacitation and reformation were made the primary or only 
officially recognized aims, the sentence would necessarily have to be 





* Wigmore, Illinois Crime Survey, p. 743; Margolin, supra note 3. 

"This has already been officially declared by the Wisconsin legislature for a 
substantial portion of offenders who are to a large extent the same as the inmates 
mates of the state prison at Waupun. Wis. Stats. (1935) §56.16. “The county 
board of (Milwaukee County) ... may ... maintain .. . a house of correction 
for the safe-keeping, reformation, and employment of .. .” Under §56.18 persons 
may be committed to this institution in lieu of a sentence of up to five years in the 
state prison. Compare the purpose of the state prison as stated in §53.01:“ ... 
for the punishment and reformation . . .” (Italics mine). 

* Gillin, Criminology and Penology (1935) 507. For an explanation of this 
“sense of justice” and its importance, see Alexander and Staub, The Criminal, 
The Judge, and the Public (1931). 

*But see Salmond, Jurisprudence (7th ed. 1924) 122. 

* Certainty and speed of apprehension and conviction are as desirable for 
incapacitation and reformation as for deterrence and retribution. 
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wholly indeterminate because, when a question of release came up, 
the issue would be whether the prisoner was then a person fit to live 
in free society, and that question could not be answered in advance by 
the legislature, the courts, or any other agency not possessing clair- 
voyant powers."? A sentence of the guilt-determining agency would 
simply be one of commitment to the custody of the state until found 
to be fit for release. 

Such a sentence, with its implication that a person might be con- 
fined and detained after he had paid the price of his crime, computed 
either on a basis of retribution or deterrence, would certainly not be 
less undesirable, in theory at least, than a sentence with a fixed 
maximum and a fixed minimum. There is no doubt that the pro- 
fessional criminal, and even the occasional offender, looks upon the 
penalty as the price he may have to pay for the privilege of committing 
a crime or that this price is estimated just as carefully, by taking 
into consideration all possible evasions and all possible diminutions 
by lenient or ignorant pardoning officials or boards of parole, as 
could be the case under a wholly indeterminate sentence.’* But if 
release were dependent upon the probabilities of a future law- abid- 
ing career, all of the past acts of the individual, non-criminal as 
well as criminal, would have to be taken into consideration in pre- 
dicting his future behavior. 

The suggestion that deterrence is incompatible with disablement 
and reformation, as methods,!* does not require that deterrence be 
made the primary purpose, even if true. As between incapacitation 
and reformation, however, to the extent that the two might be in- 
compatible, reformation would have to give way to incapacitation. 





™ But this would not require that undue weight be given to the prison record, 
nor that there be an abrupt change from complete restraint to complete freedom. 

™ The theory of fixed penalties “as Liszt has said, . . . was the magna charta 
of the professional criminal, because he knew exactly what risks he had to run 

. .” Gillin, Criminology and Penology (1935) 221. 

* Michael and Adler, Crime, Law and Social Science (1933) 364. The most 
forceful expression of the incompatability that arises from treating as perfect 
the analogy between physical and behavior disorders is that of Shaw, quoted by 
Weihofen, Insanity as a Defense in the Criminal Law (1934) 441. “To propose 
to punish and reform people by the same operation is exactly as if you were 
to take a man suffering from pneumonia, and attempt to combine punitive 
and curative treatment. Arguing ... that he need not catch cold if he takes 
proper care of his health, you resolve that he shall have a severe lesson, both 
to punish him for his negligence and pulmonary weakness and to deter others 
from following his example. You therefore strip him naked, and in that condition 
stand him all night in the snow. But as you admit the duty of restoring him to 
health if possible and discharging him with sound lungs, you engage a doctor 
to superintend the punishment and administer cough lozenges, made as unpleasant 
to the taste as possible so as not to pamper the culprit.” 
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In view of the risks which society now takes with mentally dis- 
ordered persons and with known criminals, who are discharged at 
the expiration of the maximum sentence regardless of dire predictions 
as to their future behavior, it should not strain at risking some 
liberty to an individual when there is a reasonable prospect of his 
being rehabilitated thereby. But there could be no objection to an 
official statement that if occasion arose where the choice lay between 
reformation and incapacitation, the former would have to give way. 

The question remains whether reformation ought to be an aim 
of the criminal law at all and, if so, whether it is not so incompatible 
with deterrence as practically to obliterate the latter. Obviously, 
there can be a real conflict between the desire to treat a prisoner in 
such a way as to reform him and the desire not to treat him in such 
a way as to make prison life a luxurious haven for those who are 
not willing to work for the comforts of existence. However, reform- 
ation is possible without luxury and one may speculate that no more 
convicts would take kindly to a reformatory regimen than now take 
kindly to the regimen of our present penal institutions. 

It is absolutely essential as a practical proposition, if the pro- 
tection of society is truly the aim of the criminal law, that prisoners 
be confined or otherwise restrained until reformed, or for the entire 
period of their lives,’* and economy, if nothing else, would suggest 
that some effort be made to reform them. Research may show that 
the mere passage of time is the greatest factor in the modification of 
the individual’s personality..° Or a harshly severe treatment may 
give the most promise. But so long as prisoners are at some time or 
other to be released into free society, whether by way of parole, 
pardon, or expiration of term, it is essential that they have been 
treated in a way that will make them least likely to repeat as offenders. 
On this theory, some could never be given complete freedom. In 
Wisconsin, all offenders are subject to parole, and all, of course, 
are potential recidivists if paroled. The interests of society, both in 
the individual life of its members and its own protection, dictate 
that one purpose of treatment be reformation, though until reform- 
ation has been accomplished the primary purpose of treatment should 
be incapacitation by segregation, except so far as the protection 





“But see Salmond, Jurisprudence (7th ed. 1924) 123. 
* Glueck, Five Hundred Delinquent Women (1934) 270; “some criminogenic 
factors are of such a nature as to expend their energies completely by the time the 
offenders enter upon their adolescence, others extend their influence into the ado- 
lescent years, still others are potent beyond adolescence, and a few perpetuate their 
effects throughout the lives of the offenders, some even into their offspring.” 
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of society could be accomplished by immediate incapacitation, as for 
example, by castration or by execution.'* 

So far then as the evolutionary character and complex nature of 
the criminal law are concerned, its multiplicity of purpose and its 
vestiges of now theoretically discarded purposes of punishment do 
not prevent making disablement and reformation the primary aims 
of the law, with deterrence an unofficially recognized or extra-legal 
purpose, to the same extent and in the same way that retribution now 
occupies that position. So far as restitution or compensation is a 
purpose of the criminal law,’ it can remain. 

It is suggested therefore that Section 53.01 of the Wisconsin 
statutes, which now provides that “the state prison shall be the gen- 
eral penitentiary and prison for the punishment and reformation of 
all offenders . . .” be amended by striking out the word “punish- 
ment” and inserting in lieu thereof the word “restraint”; that 
Section 54.01, which now provides that “the objects of the Wisconsin 
state reformatory and the Wisconsin industrial home for women are 
to correct and remove those criminal or evil tendencies and influences 
which render the persons confined therein a menace to society, and 
help them to become good citizens” be retained in its present form; 
that Section 48.07 (4), which provides that “each child coming 
within the jurisdiction of the juvenile court shall receive such care, 
guidance and control, preferably in his own home, as will conduce 
to the child’s welfare and the best interests of the state,” also be left 
unchanged ; that Section 57.01, which provides that probation may be 
granted when “the public good does not require that he shall suffer 
the penalty provided by law” be amended by striking out the words 
“shall suffer the penalty provided by law” and by inserting in lieu 
thereof the words “be restrained in a penal institution”; and that 
Section 56.16, which specifies “safe-keeping and reformation,” remain 
as it is. These amendments to the official statements of the purposes 
of treatment would constitute a change only to the extent that the 





* Wigmore says, “Death is called for by the deterrence aim only; ie., as a 
threat to the multitude of potential committers of similarly intolerable deeds,” 
Wigmore, op. cit. supra note 6, at 744, but obviously it can be resorted to as a 
method of incapacitation. On castration see Mannheim, The German Prevention 
of Crime Act, 1933 (1935) 26 J. Crim. L. 517, 530. 

See, for example, Wis. Stat. (1935) §351.07 (seduction under promise of 
marriage: “the subsequent intermarriage of the parties may be pleaded in bar of 
a conviction.”) ; $355.06 (“. . . if the party injured shall appear in court . . . and 
acknowledge satisfaction for the injury sustained the court may, on payment of 
the costs accrued, order all further proceeding to be stayed and discharge the 
defendant .. .”). 
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word “punishment” in Section 53.01 and “penalty” in Section 57.01, 
mean punishment or penalty for the purpose of deterrence or retri- 
bution. So far as they mean punishment for the purpose of deterring 
the convicted offender from future misbehavior, they are consistent 
with reformation.'* 

The other obstacles to individualization of treatment will be taken 
up under the subject of the implications of individualization. 


V. THe ImpLicaTIONs oF INDIVIDUALIZATION 
A. The Implications for the Substantive Criminal Law. 


The divorce of penalty from definition. The first and most 
important of the consequences of making incapacitation and reforma- 
tion the ends of the criminal law would be that no penalties or 
other treatment could be prescribed in detail in advance by the legis- 
lature and included in the statutes. Nor by the judge; the sentence 
would have to be wholly indeterminate. This will be discussed later. 


Classification of Offenses. For a time at least, there would have 
to be some classification of offenses in the sense of grading, to avoid 
swamping the treatment agencies with minor offenses. For this 
purpose, there is no objection to the traditional classification of 





*It must be admitted that the conclusion that deterrence and retribution be 
subordinated to incapacitation and reformation is not supported by practices in 
Europe. Not only have Poland, Hitlerite Germany (Comment on the Berlin 
Congress (1936) 26 J. Crim. L. 786) and Fascist Italy (Cantor, The New Prison 
Program of Italy (1935) 26 J. Crim. L. 216) made retributive-deterrent punish- 
ment the primary method, but incapacitation and reformation have been given 
effect by “preventive detention” or “measures of security,” which consist of 
detention of habituals and dangerous criminals after they have served a definite 
‘erm for punishment. This is referred to as the “double-track” system (Mannheim, 
The German Prevention of Crime Act, 1933 (1935) 26 J. Crim. L. 517). But this 
dualistic system seems obviously vicious and has been so characterized. Cantor, 
upra; Mannheim, supra; Craven, The Progress of English Criminology (1933) 
24 J. Crim. L. 230, 242; Sutherland, The Decreasing Prison Population of England 
(1934) 24 J. Crim. L. 880, 886. The objection to a single sentence seems to be that 
it must be either of a kind too gentle for punishment, or too severe for safe- 
keeping. Thus it was said: “Schaffstein says that this . . . principle does not 
harmonize with the National-Socialist ideas of criminal law which emphasizes 
the objects of retaliation and deterrence. The people’s love of justice, he declares, 
would revolt when an habitual criminal, although having committed only a petty 
offense, would be sent to Preventive Detention for life. The judges, especially the 
laymen, would . .. resolve more easily to pass a sentence of Preventive Detention 
for a long term if they felt assured that the prisoner after having served his real 
punishment would be transferred to a Preventive Detention Establishment, where 
the conditions would be less repressive than in prison.” Mannheim, supra, p. 522. 
This illustrates the emphasis that is put on the protection of the individual rather 
than society, and it is the belief of the writer that the really formidable resistance 
to an incapacitative-reformative justice will be upon the ground that it is too 
severe rather than that it is too lenient. 
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felonies and misdemeanors, only the former to carry the indeterm- 
inate sentence.’ Sociologists point to this traditional classification 
as but one of the manifestations of retributive justice.? However, 
until the facilities for treating all offenders individually are available, 
some classification must be made, and the traditional classification 
is so intertwined among other branches of our criminal law that it 
can best-be preserved for this purpose. For example, the power of 
arrest without a warrant, the power of the use of force in effecting 
an arrest, now depend upon whether the act is a felony or a mis- 
demeanor. The basis of determination of felonies, however, would 
not necessarily have to follow the present classification which has 
grown to be somewhat artificial and unrelated to any legitimate 
purpose of the criminal law.® 

Felonies should include those crimes that are deemed to indicate 
personalities so dangerous* that incapacitation by restraint seems 
to be called for and crimes indicating a condition of the individual 
calling for prolonged institutional treatment. Misdemeanors would 





*Hall would utilize the indeterminate sentence only for the lesser offenses, 
because they arouse least public resentment and would least upset the public 
“sense of justice.” Hall, Theft, Law and Society (1934) 298. The present practice 
of limiting the present partially indeterminate sentence to the less serious offenses 
is said to imply that society is interested in reforming only the less dangerous 
offenders. Elliott, Conflicting Penal Theories in Statutory Criminal Law (1931) 
101. 

* See Cantor, Conflicts in Penal Theory and Practice (1935) 26 J. Crim. L. 330, 
332. 

* Howard, Crim. J. in Eng. (1931) 294, “The old common law distinction be- 
tween felonies and misdemeanors is no longer of any vital significance in England. 
Crimes are classified as non-indictable and indictable—a practical distinction based 
upon the mode of trial.” Cf. p. 299 on arrests; see Harris and Wilshere’s Criminal 
Law (15th ed. 1933) 12 (listing nine principal differences between felonies and 
misdemeanors) ; Story v. State, 71 Ala. 321 (1882) (In arguing that the right to 
kill to prevent the commission of a felony should depend upon the nature of the 
particular felony the court said: “This is especially true in view of our legislative 
policy which has recently brought many crimes, formerly classed and punished 
as petit larcenies within the class of statutory felonies.” The distinction between 
petit and grand larceny was abolished in England in 1827. Kenny, Outlines of 
Criminal Law (1929) 218. The authorities are not agreed on whether petty larceny 
was a felony at common law. Hall, Theft, Law and Society (1934) 298. The 
law of arrests shows the need of some definite rule. See Bohlen and Schulman, 
Arrest With and Without a Warrant (1929) 75 U. Pa. L. Rev. 497; Pearson, The 
Right to Kill in Making Arrests (1930) 29 Mich. L. Rev. 957; Waite, Some Inad- 
equacies in the Law of Arrest (1930) 29 Mich. L. Rev. 448; Illinois State Bar 
Association Draft Code, §137; N. Y. Commission, Tentative Draft, Legislative 
Doc. (1935) No. 70, §§180, 172, 174, 175. 

“Cf. Bentham, Theory of Legislation (1876) 239 ff. Bentham attempts to 
grade and define offenses according to the amount of alarm which they inspire. 
The Illinois State Bar Assoc. Draft Code (1935) iv, states: “The criterion of allo- 
cation to the several grades has been, as far as practicable, that of the relative 
danger to society rather than the objective gravity of the offense.” 
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be offenses deemed to indicate a disposition amendable to the sug- 
gestion of a fine or a short jail sentence, or both. 

Obviously, there is no knowledge available that would enable 
these classifications to be made solely on that basis. Repetition of 
offense might play a large part without too much attention being given 
to the offense and not enough to the offender.® It might well be that, 
if the facilities for doing it were available, misdemeanants as well 
as felons ought to be run through the classification and treatment 
agencies. A survey of the grist of that very efficient guilt-determ- 
ination agency for minor offenses, the District Court of the City of 
Milwaukee, where repeaters are so common, would reveal an obvious 
need for a careful diagnosis of each individual’s misbehavior. Un- 
doubtedly, many of our major offenders have their criminal origins 
in offenses cognizable only in the minor criminal courts. And there 
would be no objection to instituting individualized treatment of petty 
offenders in those centers where it would be feasible so to do.® 


Civil offenses. There is another class of conduct which the crim- 
inal Jaw cannot ignore and that is the class of offenses that may be 
called civil offenses’ enforced by what are known as penal actions. 
The pkrase “penal actions” is used to designate litigation conducted 
under “civil,” rather than “criminal,” procedures, although its object 
is to enforce a penalty imposed to discourage wrongdoing considered 
injurious to the public at large. The problem of what behavior should 
be sanctioned by civil, as distinct from criminal, procedures, raises 
the question of what is a crime. 


What is a crime? Our definitions of behavior treated as criminal 
are conventional and arbitrary. This is necessarily so, for not all 





* Glueck, 500 Delinquent Women (1934) 307, “In brief, when it comes to a 
fundamental attack upon delinquency, the point of orientation should not be 
prostitution or any other offense, but the make-up of offenders as determined 
by a more scientific classification than is utilized as present in law-enforcement.” 

*See Report of Com. on Psychiatric Jurisprudence, Am. Bar Ass’n (1935) 
(making the discovery of potential major offenders in the petty offense courts the 
major topic for the 1936 meeting of the cooperating committees). 

"Kenny, Outlines of Criminal Law (13th ed. 1929) ; McDonald, A Proposal to 
Simplify the Penal Law, Report of the Commission on the Administration of 
Justice in New York State (1934) 851, 873; cf. the petty offenses, also known 
as summary offenses, or police offenses. Dist. of Columbia v. Colts, 282 U. S. 63, 
51 Sup. Ct. 52 (1930); see Frankfurter and Corcoran, Petty Federal Offenses and 
the Constitutional Guaranty of Trial by Jury (1926) 39 Harv. L. Rev. 917. In 
Wisconsin, violations of city ordinances are civil actions, or at least were until the 
enactment of Wis. Stats. §62.11. City of Janesville v. Heiser, 210 Wis. 526, 246 
N. W. 701 (1933). See Grant, Penal Ordinances in California (1936) 24 Cal. L. 
Rev. 123; Hitchler, The Definition of Crime (1934) 38 Dick. L. Rev. 207; Hitchler, 
Crimes and Civil Injuries (1934) 39 Dick. L. Rev. 23. 
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socially undesirable behavior is regulated or controlled by the criminal 
law.* There is no intrinsic difference between wrongdoing made 
criminal by positive law and wrongdoing not so made criminal. Both 
civil and criminal penalties are to deter wrongdoing, so that the 
distinctions between the two can only be of two kinds: the differ- 
ences in the legal procedures by which they are enforced, and the 
differences in social consequences of adopting one rather than another 
of these types of procedure. A knowledge of the consequences of 
utilizing the machinery of the criminal law, or civil procedures for 
the enforcement of a penalty or forfeiture or for compensatory dam- 
ages, should enable the legislator to know whether to resort to any 
of these methods, rather than to leave the matter to the forces of 
religion, education, public opinion, and individual conscience. A 
detailed study of the difference in the procedures and in the conse- 
quences that may be expected from adopting one or the other, or 
of the extent to which each has been and now is used in Wisconsin, 
and the tendency toward or away from it, if any has been shown, 
should be made. 


What acts should be made crimes? The arbitrary and conven- 
tional nature of the criminal law causes perplexity to those who 
attempt to define a “crime” or a “criminal” in non-legal terms. Thus, 
Dr. Frank C. Richmond, Director of the Wisconsin Psychiatric 
Field Service, in a lecture to the class in Criminal Law at the Uni- 
versity of Wisconsin confessed bewilderment in attempting to define 
a criminal on learning that the man with a bottle of whiskey on his 
hip was a criminal and the man with gold in his pockets a non-criminal 
at one time, and their positions reversed just a few weeks later.’ 
The same point has been strikingly made by the statement that the 
formal cause of crime is the criminal law.’° Sociological definitions 








* Michael and Adler, Crime, Law & Social Science (1933) 1, 352. 

* Also quoted by Dr. Richmond in The Prison of the Future (1935) 25 J. Crim, 
L. 733, 740, where its source is given as a speech by Senator Dickinson of Iowa. 

See Arnold, Law Enforcement—An Attempt at Social Dissection (1932) 42 
Vale L. J. 1, 15. In observing the cost of criminal justice in this connection he 
states: “Thus we could, by one stroke of the pen, socially adjust thousands of 
persons by calling bootleggers by the term ‘liquor merchants.’ On the other hand 
we could double the cost of crime by attempting to enforce the birth control laws 
now on the statute books and thus socially unadjust thousands of individuals . . . 
By this time we realize that we are not talking about the cost of ‘crime’ at all but 
the cost of law enforcement. The concept of ‘crime’ we leave unexplained.” See 
also Hawkins and Waller, Critical Notes on the Cost of Crime (1936) 26 J. Crim. 


L. 679. 
* Michael and Adler, Crime, Law & Social Science (1933) 20. 
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of crime have been formulated." But crime is a legal concept, and 
the only definite meaning that can be given to the term is that of 
conduct that has been prohibited by law under criminal penalties.!* 


The problem of what conduct should be made criminal is of 
course one for the legislator, but he must be guided by the purposes 
and methods of the criminal law. If the protection of society be 
the purpose, and incapacitation and reformation the methods, some 
conduct which now is treated as criminal might be looked upon 
entirely differently. Thus drunkenness and drug addiction and some 
forms of vice might not be treated in penal correctional institutions 
at all.1* Other conduct which the common law would not treat as 
a crime because it was not considered to affect the public, might be 
treated as a crime. A recent example of a step in that direction is a 
decision by the Wisconsin Supreme Court that drunkenness confined 
to the privacy of the home is a crime." 


In other words, the criminal law should be an instrument of social 
control to protect society from socially undesirable human conduct. 
Since the purpose is to promote the public welfare, an act should not 
be made a crime unless the net effect of doing so will probably be 
socially advantageous. We must say “probably,” because it is only 
in doubtful cases that the question will arise and because there is no 
science or discipline that can supply information adequate for a 
more certain prediction. It is a matter of judgment.’® General 
criteria have been stated, however. Thus Kenny, following Bentham, 
makes six points upon which the legislator should satisfy himself 
before resorting to criminal penalties: 


“1. The objectionable practice should be productive not 
merely of evils, but of evils so great as to counter- 
balance the suffering, direct and indirect, which the 








“Gillin, Criminology and Penology (1935) 9; Brasol, The Elements of Crime 
(1931) 7; Bentham, Theory of Legislation (1876): “If the question relates to 
a system of laws already established, offenses are whatever the legislator has pro- 
hibited, whether for good or for bad reasons. If the question relates to a theo- 
retical research for the discovery of the best possible laws, according to the principle 
of utility, we give the name of offence to every act which we think ought to be 
prohibited by reason of some evil which it produces or tends to produce.” 
Malinowski, Crime and Custom in Savage Society (1926) deals with the subject 
but attempts no succinct anthropological definition of crime as he does of law. 
One can so define crime that it would exist even in the vegetable world. See 
De Quiros, Modern Theories of Criminality (1911) 12. 

* Michael & Adler, op. cit. supra note 10, at 1. 

* Seagle, America’s Outworn Criminal Codes (1934) 40 Current History 431. 

*Pollon v. State, 218 Wis. 466, 261 N. W. 224 (1935). 

* Michael and Adler, op. cit. supra note 10, at 352. 
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infliction of criminal punishment necessarily in- 
volves... 


“2. It should admit of being defined with legal precision. 
“3. It should admit of being proved by cogent evidence. 


“4. Moreover, this evidence should be such as can usually 
be obtained without impairing the privacy and confi- 
dence of domestic life... 


“5. .. . Criminal legislation must only aim at expressing, 
as Professor Ottley says, ‘the judgment of the average 
conscience as to the minimum standard of Right.’ To 
elevate the moral standards of the less orderly classes 
of the community is undoubtedly one of the functions 
of the criminal law; but it is a function which must 
be discharged slowly and cautiously. . . 


“6. Whenever any form of objectionable conduct satisfies 
the foregoing five requisites, it is clear that the legis- 
lature should prohibit it. But still the prohibition need 
not be a criminal one. It would be superfluous cruelty 
to inflict criminal penalties where adequate protection 
can be secured to the community by the milder sanctions 
which civil courts can wield. Hence breaches of con- 


tract have rarely been criminally dealt with.”'® 
* Kenny, Outlines of Criminal Law (13th ed. 1929) 26. 


Under the first of these points, it is obvious that the prohibition 
of even an objectionable practice under criminal sactions may do more 
harm than good. Each time an act is made a crime there necessarily 
follows a train of consequences which cannot be evaded. The first 
of these is the expense of enforcing the law.’7 Another necessary 
consequence is the unhappiness of the offender and of his family, 
whether the penalty be the imposition of a fine, or enforced separa- 
tion of the individual from his family and from his normal course of 
life, perhaps entailing the necessity of public support of the family. 
Other results are the opportunities for petty graft and extortion that 
are afforded whenever acts are made criminal, accentuated by addi- 
tional burdens placed upon the administrative officials, making it 
necessary for them to choose between the types of offense to which 
they will give their limited time and facilities. All of these things 
and more are true in greater or less degree, depending upon the 
other requirements stated, especially the fifth; for offenses which 
depend upon a moral standard higher or different from that of the 





“See Arnold, supra note 9. 
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community will inevitably be enforced indifferently and only oc- 
casionally. Law must have the support of public opinion.’® 

In determining what acts should be made crimes, it would be very 
rash to propose new crimes. A present study should rather be with 
the view to re-classification of present crimes and civil offenses into 
felonies, misdemeanors, and civil offenses. 


Unburdening the criminal law. The question arises whether it 
would not be possible to unburden the criminal law by removing from 
the crime category many offenses that could better be handled as 
civil offenses or not as offenses at all. By “unburdening” the criminal 
law is meant removing these matters from the portion of the statutes 
defining crimes so as to decrease its bulk; removing from the crime 
category matters that are semi-respectable, or at least not considered 
true crimes by the public generally, so that the term crime may be 
reserved for conduct usually considered so reprehensible that courts, 
juries, and the public generally will be willing that the intended pen- 
alties and treatment be actually imposed and given; relieving the 
police, courts and prosecution, particularly the latter, of the burden 
of conducting prosecutions that could as well or better be handled by 
administrative officers or their attorneys, and which often are in fact 
conducted by them with the prosecuting attorney taking his time 
merely to act as a figurehead; and removing the stigma of the term 
crime from offenders who often are not criminals in any real sense.!® 

There are many offenses now penalized as misdemeanors and 
others by forfeitures collectible by civil procedures which cannot be 
distinguished by any conceivable standard. Since it is often made 
the duty of the district attorney to collect the forfeitures, changing 
a penalty from a criminal to a civil classification would not relieve 
him a great deal, although it might have important results in re- 
moving the obstacles (safeguards, from the point of view of the 
accused) of criminal procedure.” The term felonies, as stated, should 








* Sutherland, Public Opinion and Crime (1924) 9 J. App. Sec. 51. This state- 
ment has so frequently been made that it can now be considered a truism. 

*A rather full list of the punishments not included in the judgment of the 
court at the time of sentence was given by Mr. Joseph P. Murphy in an address 
delivered at the Attorney General’s Conference on Crime, 1934. The list runs 
from loss of self-respect and the respect of family and associates and of a sense 
ot security and self-reliance to refusal of licenses to operate motor vehicles and 
of permission to enter a civil service examination. An attempt to exclude an 
ex-convict from professional baseball recently received great notoriety. 

* Philip F. LaFollette, Enforcement of the Criminal Law (1926) 16 Wis. Bar 
Assoc. Reports 143. “Generalizations are always dangerous. Yet without them it 
is difficult to either understand or attack broad social questions . . . Without 
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be reserved for those acts indicating a personality requiring restraint 
and prolonged institutional treatment. Misdemeanors would include 
all offenses not provable or treatable by administrative procedures or 
by civil judicial procedures, for some of the following reasons: 
that the offense has traditionally been considered a crime so long 
that it would be impossible to remove from it the stigma of crim- 
inality, wherefor the protections of criminal procedure should be 
preserved ; that no knowledge is available of any form of treatment 
other than by deterrent methods; that the particular offense is not 
a type indicating a sufficiently high probability of the actor’s being 
so dangerous that he ought to be restrained, yet is of such a nature 
that repetition thereof, or of a number of the same type, or the com- 
mission of the act under particular circumstances, might call for 
incapacitative and reformative treatment. Perhaps a single offense 
of this type would not require treatment, even as a misdemeanor, 
but it is of a kind that indicates possible incipient criminality and 
ought therefore to be kept in the crime category. Such offenses 
should be kept in a crime category in order to give jurisdiction to the 
appropriate treatment agencies of the state, in order to be included 
in the records and statistics of individuals properly classifiable as 
dangerous or potentially dangerous criminals, and for the purpose 
of keeping Wisconsin statistics as uniform as possible with those 
of other jurisdictions, with which it may be desirable to compare 
them. 

Moreover, there are, as in the case of felonies, other dependent 
doctrines. Thus, in Wisconsin the fact that a witness has been con- 
victed of any criminal offense, which term includes misdemeanors, 
may be proved to impeach him.*! Of course it is not suggested that 
the criminal law be determined by a statute which permits evidence 
of acts for impeachment purposes that have no relation to veracity. 
Another example would be the doctrine of criminal liability for the 





some differentiation between either types of criminals or types of crimes the 
problem is likely to remain unsolved . . . Criminals may roughly be divided into 
three groups .. . (c) Criminals who commit illegal but not immoral acts, with- 
out any abnormal intent or motive . . . The third type is composed of thousands 
of citizens who are no more criminals than the judges and district attorneys. . . A 
change which will relieve decent citizens from the odium of criminal classification 
and relieve the criminal procedure from the strain of thousands of cases is desirable 
. . . From the point of view of handling serious crime, it would be a great step 
forward. It would save the intricate, technical machinery of the criminal law for 
the crime for which it was devised: murder, robbery, rape, and similar felonies. 
Our criminal law and machinery were not devised to enforce dairy and food regula- 
tions.” 

*™ Wis. Stat. (1935) §325.19. 
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unintended consequences of a criminal act, if that doctrine should be 
retained. A further example would be the extent to which the pro- 
cedure and rights of arrest, by reason of constitutional limitations or 
otherwise, must be made or actually are made to depend upon 
whether the act is a crime. It may well be that offenses otherwise 
calling for administrative handling would have to be retained as 
crimes in order to retain the essential powers of arrest and bail.?? 

Another reason why many common law misdemeanors cannot be 
taken out of the crime category is that their definitions do not lay 
down rules but mere standards which by precedent require a jury 
trial according to criminal procedures.”* 


Simplification of the Substantive Criminal Law. There should 
be mentioned at this time an end of the law which has been hinted 
at in the preceding paragraphs but not explicitly stated—an aim 
or purpose of the law which is only too frequently ignored, especially 
by those who are wont to criticize the law’s delays and technicalities. 
This aim answers the question why we have any definitions of conduct 
giving rise to criminal liability. Why not simply provide that any 
conduct which is socially dangerous or which indicates a socially 
dangerous personality shall subject one to an accusation of having 
committed the act and, if the accusation be found true, to the appro- 
priate treatment ?4 





™It seems that even for civil offenses the Wisconsin statutes adequately 
provide or could constitutionally be made adequately to provide for all necessary 
powers of arrest and bail. See c. 264, Arrest and Bail; §272.09, Body executions; 
c. 288, Collection of forfeitures; c. 336, Jailed debtors; City of Janesville v. 
Tweedell, 217 Wis. 395, 258 N. W. 437 (1935). See also 2 R. C. L. 452, 463. 

*See Pound, Criminal Justice in America (1930) 31. 

“This has recently been seriously discussed in Germany, the aim of those 
who advocate it being to prevent failures of justice for acts not falling within 
the previously enacted definitions. “To bring about material justice, that is, to 
guarantee that each transgression of the national moral order be punished, demands 
methods other than those heretofore resorted to. The definitions of criminal 
acts with inflexible characteristics have resulted in the occurrence of acts which 
were punishable according to public opinion, but did not comprise all necessary 
characteristics of the legal definition of a crime. In some cases the criminal code 
contained some general clauses, but these were very rare exceptions, because it 
was not reconcilable with the general conception and appeared dangerous to 
the safety of the individual according to the liberal way of thinking. . . . State 
Secretary Dr. Freisler starts in an entirely new direction when he suggests central 
definitions instead of resorting to general clauses or analogis. (By “general 
clauses “is meant the type of general clause following a specific to which the 
ejusdem generis rule of construction is applied.) The fundamental conception 
is the idea of the realization of material justice, and not merely the fitting of an 
analogy, even though that would give the same result. From a purely theoretical 
standpoint, the simplest way would be to provide in one section that each trans- 
gression of the national moral order is punishable, leaving it to the judge to fill 
out that general phrase in each particular case. (Italics added.) That idea is 















































374 WISCONSIN LAW REVIEW 


The reason is the social interest in individual freedom and liberty. 
It is an important end of the criminal law. Indeed, if one must choose 
between ends as primary or secondary, it might be maintained that it 
is the primary aim of the criminal law to protect the individual 
from arbitrary acts on the part of public agents. The criminal law 
had its origin in the suppression of private retaliation for injuries to 
individuals and it was only very gradually that an offense came to 
be considered to be against the state as distinct from the individual 
victim.*5 Of course, the motive here is to prevent private feuds and 
disturbances of the public peace, and it is the social interest in the 
general peace and order that is primarily protected ; but if the question 
were fairly poised, presenting a choice between risking public disorder 
on the one hand and injustice to a private individual on the other, the 
choice would undoubtedly be to risk the public interest; thus the 
phrase, it is better that 99 guilty men escape than that one innocent 
man be punished.”®* 





not seriously suggested by anyone because of manifold practical difficulties. But 
a central definition is feasible by way of placing at the head of all normative, 
specialized definitions, an all-embracing definition which has normative char- 
acter and gives, in connection with the specialized definitions, a clear direction 
to the judge as to how to extend those specialized definitions according to circum- 
stances. .. . The simplest way would be, therefore, to provide by a central 
definition that he who acts contrary to the fundamental concepts of the policy, who 
endangers it, disturbs it, or who hurts considerably the interest of the entire 
nation, is punishable although no threat of punishment had been particularly pro- 
vided before the act was committed. This has not yet been done by the criminal 
code commission in the draft of a criminal code, but by this method all criminal 
wrongs could be included. There are no holes in such a code. There are, however, 
areas of doubt, and from that fact the soundest objection that may be raised 
against such a code arises, namely, that the filling out of the central definition 
by the judge is too difficult.” Dr. Krug, Securing Material Justice (1935) Zeit- 
schrift der Academie fuer deutsches Recht, No. 3, pp. 99-100. (Translated and 
abstracted by Dr. Vera Lowitsch, Madison, Wisconsin). See also Schwartz, Die 
juengsten Strafrechtsnovellen als Pioniere einer grossen Strafrechtsreform (Jan. 
1936) No. 2 Zeitschrift der Academie fuer deutsches Recht, pp. 116-121. 

See McDonald, James G., Annex to Letter of Resignation as High Com- 
missioner for Refugees from Germany, N. Y. Times, Dec. 30, 1935, 13: “The 
culmination of this revolution in legal administration is the law passed by the 
German Reichstag on July 5, 1935. Dr. Frank, Reich Minister of Justice, has 
interpreted these amendments to mean that judges can impose a sentence even if 
the act in question is not a penal offense, provided that it is similar to another 
act that is a penal offense, and provided that it merits punishment according to 
‘healthy public opinion.’” But the Nazi theory goes beyond mere “analogy”, 
which is not uncommon in codes. See Collection of Laws and Decrees of the 
U.S. S. R., Dec. 6, 1924, No. 24, Art. 205, Part II, §3. 

Pound, Criminal Justice in America, 83 ff.; Willoughby, Principles of 
Judicial Administration (1929) 93; Saleilles, The Individualization of Punishment, 
Modern Criminal Science Series (1911) 20. 

** See Jones v. Securities and Exchange Comm., 56 Sup. Ct. 654 (April 
6, 1936). 














4 NEW PENAL CODE 375 


The desire for “justice” is so powerful and so deeply rooted in 
our culture that it cannot be flaunted or ignored, and justice, to the 
ordinary individual, means equality of treatment as between individ- 
uals and as between different occasions in the case of the same in- 
dividual, and treatment proportioned to fault.2° Thus, there is raised 
up in the deterrent purpose of punishment the requirement that it 
be retributively justifiable. The public would not tolerate punishment 
of an individual deemed undeserving, regardless of the social value 
of that punishment for deterrent purposes; and the converse is at 
least equally true. 

This requirement finds expression in the demand for certainty in 
the definition of crimes, so that any individual may theoretically 
know whether his conduct will subject him to criminal penalties. 
Theoretically, no act is a crime unless it has been positively pro- 
hibited by criminal law and no person under our Constitution can be 
punished for an act declared to be criminal ex post facto. Actually, 
this ideal cannot be achieved. Therefore, the words “so far as 
possible” must be stressed in the following quotation from an opinion 
by Mr. Justice Holmes: 


“Although it is not likely that a criminal will carefully con- 
sider the text of the law before he murders or steals, it is 
reasonable that a fair warning should be given to the world 
in language that the common world will understand, of 
what the law intends to do after a certain line is passed. To 
make the warning fair, so far as possible the line should be 
clear.”"*" 








* A psychoanalytical explanation of the sense of justice and of the effect of 
violating it upon inhibitions is found in Alexander and Staub, The Criminal, The 
Judge, and the Public (1931). See Cohen, Reason and Nature (1932) 415. 

*McBoyle v. U. S., 283 U. S. 25, 51 Sup. Ct. 340 (1931); Cf. Day-Bergwall 
Company v. State, 190 Wis. 8, 207 N. W. 959 (1926) where the court merely re- 
quired that even a malum prohibitum be “reasonably” definite, saying, “It is a 
yasic rule that a criminal statute should be so definite and certain that a defendant 
can know absolutely in advance whether or not a certain act will constitute a 
violation of the law.” This quotation is a proper exposition of the legal principle 
contended for, and has been substantially approved by the courts and by the law 
writers. Most of the pure food statutes create offenses which are malum pro- 
hibitum and not malum in se. They should, therefore, be reasonably definite, and 
should not require a defendant to enter into the realm of speculation to determine 
whether he is or is not committing an offense. Jennings v. State, 16 Ind. 335 
(1861). An act prohibiting “public indecency” held too indefinite to make any 
act a crime. Wis. Stat. (1935) §351.33. “Any person who shall publicly expose 
his or her person in an obscene or indecent manner shall be guilty of a mis- 
demeanor.” See Report of Special Com. of Am. Law Institute on Defects in 
Criminal Justice, Uncertainties and Inconsistencies in the Substantive Criminal 
Law (1925) 36, 11 A. B. A. J. 738. 
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Ideally, it could be suggested that if the aim of the criminal law 
be nonpunitive and its methods wholly incapacitative and reforma- 
tive, this demand for a definite statement of the criminal law could 
be more freely departed from. But however much discretion the 
public may be willing to repose in officials in the matter of treatment, 
there probably never will be a time when even the judges will be 
given any more discretion than is absolutely essential in determining 
what acts are crimes. This problem, of course, involves the whole 
problem of the nature of law and the distinction between rules, 
principles, and standards heretofore suggested.?* The tendency is to 
give judges less and less power. The enactment of penal codes has 
been largely motivated by that thought and we, therefore, have some 
eight or nine states which provide that no act is a crime unless spe- 
cifically made so by statute.2® But these considerations do not neces- 
sarily require that the penalty be made a part of the definition or 
that it be fixed by statute in detail. It seems to be settled that once 
one has been determined to be a criminal by judicial proceedings 
according to law, his treatment may be administratively determined. 
An important implication of a wholly indeterminate sentence for the 





*See Bingham, What is the Law? (1912) 11 Mich. L. Rev. 1, 109; Bingham, 
Some Suggestions Concerning Legal Cause at Common Law (1909) 9 Col. L. Rev. 
16, 20-21; Pound, Criminal Justice in America (1930) 31; Arnold, Criminal 
Attempts (1930) 40 Vale L. J. 53, 76; Dickinson, Administrative Justice and 
Supremacy of Law (1927) 113: 

. . a law or rule for human action must pe fixed at two points: it must be 
anchored by precedent to the past, so as to produce certainty for the future; and 
it must be grounded in what men consider justice, so as to be workable in practice. 
There is a third requirement: all the laws or rules existing together at a given 
time must be compatible, and fit together into a logical system. Jd. at 128. 
“Modern juristic analysis interprets law as operating through four distinct sorts 
of instruments by the interactions of which it reaches its result of bringing human 
relations into predictable order—rules, principles, concepts, and standards. These 
four elements hold a definite genetic relationship to one another—a principle is 
the broader idea of policy which stands back of every rule of law and links it 
with the human demand for justice; the rule of law itself operates directly on 
situations of fact through the medium of the concepts which enter into its 
composition, and under which particular states of concrete fact may be subsumed 
to produce uniformity of result; legal standards are the more or less vague sub- 
stitutes for rules and concepts in fields not yet ready, or not adapted, for the 
latter to crystallize . 

“The heart of the legal system is in its concepts. These are fixed points 
which introduce an artificial stability into the ebb and flow of human relations— 
the hard identities which for its own purposes the law impresses upon resemblances, 
to create certainty through ability to predict the legal consequences of acts.” 

See also Pound, The Administrative Application of Legal Standards (1919) 
44 A. B. A. Rep. 445; Cf. Cohen, F. S., Transcendental Nonsense and the Functional 
Approach (1935) 35 Col. L. Rev. 809, 821. 

*12 C. J. 195, n. 43. “But the statutory definitions are commonly so drawn 
as to require resort to the common law in order to interpret and apply them.” 
Pound, Criminal Justice in America (1930) 142. 
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penal code would be that it could be immensely simplified, not only 
by resort to standards rather than detailed rules, but by the actual 
elimination of many sections now required solely to fix penalties. 


Attempts. Thus, attempts could be treated as the completed act. 
As previously suggested, the distinction between an attempt and a 
completed act is based upon a punitive theory of justice.®° 

There are, of course, many attempts specifically made crimes, 
sometimes called “direct attempts.”*! Burglary is the most con- 
spicuous example.*? These could not all be entirely eliminated. They 
grow out of the difficulty, which would remain, of determining when 
an act has gone far enough to become an attempt, a problem which 
the law has never been able to solve by a rule.** The purpose of 
the criminal law, however, would have an important bearing on the 
solution of this problem. If the purpose be wholly incapacitative and 
reformative, the test might be something as follows: Any person 
who shall do an act for the purpose of bringing about a consequence 
or conditions prohibited under a criminal penalty shall, if the act was 
done under circumstances that evidence beyond a reasonable doubt 
that such person was willing to, desirous of, and of a character 
capable of perpetrating that particular crime, be convicted of an at- 
tempt to commit it and sentenced as for the crime itself. Such an act 
could supersede some 18 sections of the statutes relating to attempts 
and assaults with intent. It is suggested by Judge Salmond’s opinion 
in the case of Rex v. Barker.** It is to be contrasted with Justice 
Holmes’ solution of the problem by the test of dangerousness and of 








*” The Illinois State Bar Association Draft Code of Criminal Law and Pro- 
cedure (1935) §7, provides as follows: 

“Whoever attempts to commit an offense, but fails or is prevented in its 
execution, when no express provision is made by law for the punishment of such 
attempt is guilty of an offense of the same grade as the offense attempted.” 

Compare Wis. Stat. (1935) §340.52. “Any person who shall advise the com- 
mission of or act to commit any felony . . . that shall fail in being committed, 
punishment for which advice or attempt is not otherwise prescribed in these 
statutes shall be imprisoned in the state prison not more than 3 years nor less than 
one year, or by fine not exceeding $1,000 nor less than $100.” 

“Strahorn, The Effect of Impossibility upon Criminal Attempts (1930) 78 U. 
of Pa. L. Rev. 962. 

"Wagner v. State, 218 Wis. 79, 259 N. W. 826 (1935). But note that there 
is enough difference between burglary and an attempt to justify holding one for 
burglary although he could not, under the precedents, be held for an attempt to 
commit the intended felony (the court had held that the attempt statute applied 
only to felonies necessarily committed by force and therefore not to adultery). 
State ex rel. Wagner v. Lee, 264 N. W. 484 (Wis. 1936). 

* Arnold, Criminal Attempts—The Rise and Fall of an Abstraction (1930) 
40 Yale L. J. 53. 

* (1924) N. Z. L. R. 865; see Garofalo, Criminology (1914) 312. 
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the proximity to success, which has been usually approved, although 
it looks more to the act than to the personality of the actor.*® The 
importance attached to the actual invasion of a social interest can only 
be justified on a theory of retribution: the person has not com- 
mitted the crime he attempted, therefore he is not a criminal and 
does not deserve full punishment, although the attempt may show 
him to be the most vicious of persons. It has recently been sug- 
gested that this same idea is back of the requirement of proof of 
the corpus delicti.®® And a recent Wisconsin statute that punishes 
for reckless driving only if the driver “shall inflict injury upon any 
person”’®’ is not entirely a bird of another feather. 


Unintended consequences. Another doctrine of the substantive 
criminal law that would be modified or abolished by resorting to 
disabling and curative treatments only, is the “unintended conse- 
quence” class of crimes. Under this doctrine an individual is held 
responsible for a consequence for which he would not be held re- 
sponsible under the ordinary principles of the criminal law because he 
did not intend them or, possibly, could not even be charged on an 
objective standard with fault in not being aware of their possibility, 
upon the theory that his culpability is found in the fact that he did 
intend some different consequence which was prohibited or immoral. 
The law is unsettled as to whether the consequence actually intended 
must have been a serious crime, just a crime, a civil tort, or an 
immoral act not unlawful in any sense. The problem is further com- 
plicated by the rules that if the act actually intended was a crime, it 
still does not render the actor liable if it was a mere malum prohi- 
bitum. There is still further uncertainty in determining whether 
the act was malum prohtbitum or malum in se.8® The doctrine makes 
a homicide murder if it resulted from the commission or attempt to 
commit a felony or in a resistance to a lawful arrest. There are many 








* Commonwealth v. Kennedy, 170 Mass. 18, 48 N. E. 770 (1897); see Sayre, 
Criminal Attempts (1928) 41 Harv. L. Rev. 821; Beale, Criminal Attempts (1903) 
16 Harv. L. Rev. 491; Curran, Criminal and Non-Criminal Attempts (1931) 19 
Geo. L. J. 185, 316. For a recent case see (1935) 33 Mich. L. Rev. 1266, pointing 
out the lack of a rule. 

* Strahorn, Probation, Parole and Legal Rules of Guilt (1935) 26 J. Crim. L. 
168, 171. Strahorn, Criminology and the Law of Guilt (1936) 84 U. Pa. L. Rev. 
491, 500, says that the law never punishes “in terms of the consummated crime 
for nothing more than manisfestations of anti-social tendency” with exceptions 
for solicitation, conspiracy, and some acts of only “indirect social damage,” in 
which cases the law by pre-statement gives the acts an artificial blameworthiness 
that satisfies the vengeance standard requirement. 

* Wis. Stat. (1935) §85.81 (3). 
* Note (1930) 30 Col. L. R. 74. 
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other problems involved in this doctrine and many vague spots in the 
law. For example, it is not at all clear whether the original felony or 
resistance to a lawful arrest must have been dangerous to human 
life in order to constitute the technical malice aforethought essential 
for murder at the common law.*® The problem involves the question 
whether death caused by the violation of a traffic regulation is a crim- 
inal homicide. 

This doctrine sounds in the retributive theory of justice. Mis- 
behavior not especially reprehensible nor indicating a particularly 
dangerous personality (using the act as the standard, according to 
present theories) will be treated as though it were reprehensible and 
did indicate a dangerous personality, if the actor is so unlucky as to 
do something unintentionally while engaged in it. This is the so-called 
doctrine of constructive intent.*! It is to some extent a departure 
from the common law requirement of an intent. It can be justified 
on the deterrent theory to the extent that sporadic penalties imposed 
upon individuals selected by chance can be justified on that ground. 
To the extent that it would be desirable to do away with the require- 
ment of criminal intent and haul in for diagnosis and treatment all 
persons causing serious anti-social consequences, it could be justified 
on the doctrine of incapacitation and reformation. Sometimes the 
doctrine is resorted to to impose penalties for conduct which the court 
deems more serious than the statutory penalty would indicate. Thus, 
the doctrine has been resorted to by a few courts to hold a person 
under an assault with intent to kill statute or the like, where the 
penalty for simple assault or reckless driving would seem inade- 
quate.** Under a wholly indeterminate sentence, if the intended 
consequence was a felony the indeterminate sentence would be 
pronounced whether it was actually brought about or not (if it went 
far enough to be an attempt) and whether or not there were addi- 
tional but unintended consequences. If the intended consequence 
was but a misdemeanor, and the act did not amount to criminal 
negligence, there would be no need for a wholly indeterminate 
sentence merely because a consequence fortuitously resulted which 








* Perkins, A Re-Examination of Malice Aforethought (1934) 43 Yale L. J. 
537; see also Arent and MacDonald, The Felony Murder Doctrine and its Appli- 
cation Under the New York Statutes (1935) 20 Cornell L. Q. 288. 

“Wis. Stat. (1935) §§340.10, 340.26. Clemens v. State, 176 Wis. 289, 185 
N. W. 209, 21 A. L. R. 1490 (1922); Note (1922) 16 A. L. R. 914. 

“Miller, Criminal Law (1934) 61. 

“Tulin, The Role of Penalties in the Criminal Law (1928) 37 Yale L. J. 
1048. 
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would have been a felony if it had been intended. The type of treat- 
ment should not be determined by accident. To the extent that an 
objective standard is taken in the criminal law or a liability imposed 
for an unintended consequence because of difficulties of proof it is 
an evasion of the principles of the criminal law that ought not be 
tolerated. 

No doybt there are ample practical justifications for legal fictions, 
but does not a conclusive “presumption” that a person intended 
certain consequences, or an almost wilful confusion of “willing” the 
driving of an automobile with an “intention” to endanger or hit one 
with it do more harm than good? Would it not be better if judicial 
legislation, even in the field of criminal law, were more candidly 
done ?48 


Proximate cause. Related to this problem of unintended conse- 
quences is the problem of causation in the criminal law, which arises 
in the unintended consequence class of crimes, in crimes based on 
criminal negligence where the particular consequence for which the 
accused is sought to be held was not the one he foresaw or should 
have foreseen and in the law of vicarious criminal liability.** Very 
little has been said about this subject with particular reference to the 
criminal law, although the problems are different from those involved 
in tort law at least to the extent that the policies underlying criminal 
law and its concepts are different from those of the tort law.*® 

The problems of causation are not usually problems of cause and 
effect, but problems of policy. Green states the policy question 
involved as follows: 


“The basis of the criminal law is the interests of society as 
a whole . ... Hence, whether the public’s interest has 


“Kocourek and Koven, Renovation of the Common Law Through Stare 
Decisis (1935) 29 Ill. L. Rev. 8, suggest frank judicial legislation by way of 
following the outmoded precedent for the instant case but announcing that it is 
overruled for the future, rather than merely suggesting to the legislature that it 
make the change. Suggested by Wigmore, Introduction 9 Modern Legal Philosophy 
Series xxxviii (1917). See also Kocourek, Retrospective Decisions and Stare Decisis 
and a Proposal (1931) 17 A. B. A. J. 180. 

““An examination of the modern decisions on the problem of vicarious 
criminal liability reveals two conflicting tendencies. The first is based upon strict 
principles of causation, . . .” Sayre, Criminal Responsibility for Acts of Another 
(1930) 43 Harv. L. Rev. 689, 702. 

“ The only text writers who treat of it as a separate topic are Miller, Criminal 
Law (1934) 82; 1 Wharton, Criminal Law (1932) 250; Clark & Marshall, 
Crimes (1927) §236. 

“Bingham, Some Suggestions Concerning Legal Cause at Common Law 
(1909) 9 Col. L. Rev. 16, 25; Green, Rationale of Proximate Cause (1927), 39, 
and c. 3; see also Edgerton, Legal Cause (1924) 72 U. Pa. L. Rev. 211, 343. 
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been protected against a defendant’s conduct in any given 
case is always the primary question. There is none of the 
elusiveness to be found at this point as in tort and con- 
tract. By reason of the definiteness which centuries of 
legislation and litigation have given to the criminal law and 
the recognition which the courts have given this problem as 
such, it seldom presents any difficulty. Nevertheless, in 
crime as elsewhere, the problem is always present and must 
either be passed upon expressly or its decision must be 
taken for granted.”** 


Whether the public’s interest is protected by a rule of law, and 
whether it is protected against the particular conduct of the defend- 
ant, are questions for the court. Whether the defendant’s conduct 
violated the rule is for the jury.*® Theoretically there should be no 
question but that of cause and effect where the criminal liability is 
based upon the doctrine of unintended consequences, for there the 
requisite intent is found in the consequence actually intended. But 
actually the law is not clear, as previously pointed out, especially in 
the case of felony murders and deaths caused while resisting lawful 
arrest, where the decisions seem actually to require that the act be a 
dangerous one, and there is the added question whether the act in- 
tended was a criminal one malum in se. This gives the court an 
opportunity to resort to the theories of proximate cause or causation 
when it does not desire to carry the theory of unintended conse- 
quences to its logical limit,*® whether the problem is one of a 
conspirator’s or accomplice’s going beyond the expectations of the 
accused, or criminal negligence, or unintended consequences of a 
criminal act. 








“ Green, op. cit. supra note 46, at 56. 

“Id. at 4, 57. But see Morgan, Book Review (1928) 41 Harv. L, Rev. 939. 

“ Cf. Potter v. State, 162 Ind. 213, 70 N. E. 139 (1904) (While X was engaged 
in a friendly scuffle with Y a revolver which X was unlawfully carrying concealed 
was accidentally discharged killing Y. Held that the homicide was not the natural 
or necessary result of carrying the pistol in violation of the statute; the pistol 
was no more likely to be discharged than as though the carrying had been lawful.) ; 
State v. Horton, 139 N. C. 588, 51 S. E. 945 (1905) (Death caused by mistaking 
deceased for a wild turkey while hunting on the land of another without a permit, 
a misdemeanor. Held, not liable for the death, for the misdemeanor was merely 
malum prohibitum.); Hoffman v. State, 88 Wis. 156, 59 N. W. 588 (1894) 
(D was convicted of murder in the third degree for the death of Herzog on the 
theory that it resulted from an assault by D upon one Risto with intent to do 
great bodily harm. Held that the assault on Risto had terminated before D struck 
Herzog). For examples of “the tangle in which the English law finds itself,” 
see Stallybrass, A Comparison of the General Principles of the Criminal Law 
in England with the ‘Progetto Definitive Di Un Nuevo Codice Penala’ of Alfredo 
Rocco (1931) 13 J. Comp. Leg. 203, 209. 
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If the purpose and methods of the criminal law were definitely 
settled, the causation problem would not be difficult, for, whether or 
not the jury is limited to the “fact” problem of cause and effect, a 
formula could be devised that would afford them some rational basis 
of decision. Thus, if retribution were recognized as the aim, the jury 
could be instructed to decide whether the particular conduct and its 
consequence was such as to arouse the resentment of the public, and 
the judge could use the same test so far as the problem was his. If 
reformation were the aim, the question could be whether the conduct 
showed the accused to have such a disposition or trait as to require 
treatment. Similarly if disablement were the aim. But with one of 
these aims sometimes recognized and sometimes another, and some- 
times two or more of them mingled in a particular case, it is no 
wonder that the real problem is left concealed behind the mask of 
proximate cause.°® Since the real difficulties of the causation prob- 
lem are those left after physical causation has been established, they 
must be settled on the basis of the other factors involved. The 
“public interest” is not solely in the consequence, for even though 
there be no crime (except for attempts, conspiracy, and solicitation) 
without a consequence,*! not every prohibited consequence is criminal 
—it may be excusable, justifiable, or lacking intent, and the tribunal 
must look to factors other than the fact that the particular consequence 
is prohibited to decide whether the particular actor is to be held 
criminally liable for it. These may include, as indicated, the attitude 
of the public®? and of the accused himself toward the relation between 
his act and its consequence for which he is sought to be held liable, 
for whether he requires incapacitation or reformation may well 
depend upon what his knowledge was or what his purposes were. 


Act and intent. There is raised at this point the problem of the 
analysis of a crime into act and intent, and the requirement inherent 
in the very nature of “law” that the law generalize and classify does 


* “Proximate cause” is, of course, one of the concepts that give the realists and 
functionalists most aid and comfort. See Cchen. F. S., Transcendental Nonsense 
and the Functional Approach (1935) 35 Yale L. J. 809, 820. 

See Sayre, Criminal Attempts (1928) 41 Harv. L. Rev. 821, 838, n.; Arnold, 
Criminal Attempts (1930) 40 Yale L. J. 53, 64. 

” For retributive-deterrent justification. Although philosophically there may 
be no such thing as cause and effect, but only series of events, or “physical cause,” 
the idea of causation is very real. Osborn, Comments Upon Certain Theories of 
Legal Cause (1935) 4 J. Bar. A. of Kansas 158-160: “Causation is a familiar 
relational concept arising from intuition rather than reasoning.” 
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not leave that problem a simple one.®* It is difficult for the writer 
to see how the problems of the criminal law can be discussed without 
such an analysis, or how the “intent” factor could be held significant 
only for the treatment phase of administration. This analysis requires 
a determination of what is included in the concept act and the concept 
intent. Of course, it is dangerous to generalize here, as elsewhere, 
when dealing with concepts by treating a concept as though it had an 
invariable and uniform content describing a particular type of conduct 
or a particular purpose, belief, etc. common to all crimes.5** More- 
over, the concepts themselves have been variously defined. Salmond 
would use the term act to include the prohibited consequence as well 
as the act that caused it. Beale limits it to the physical contact 
between the person or property injured and the outside force, but 
Austin and Holmes limit the term act to a willed muscular contrac- 
tion. And the term intent likewise has various possible meanings 
and has been variously defined. 

Cook, after pointing out the various possible meanings and 
various definitions of act and intent, concludes that the problem is 
chiefly one of choosing a convenient terminology, that the term act 
should be limited to the willed muscular contraction suggested by 
Austin, and that the term intent should be limited to the mental 
attitude of the actor toward the relation between his act, its circum- 
stances, and its consequence when that mental attitude consists of a 
wish or desire that the particular consequence follow as the result 
of an act which he does for the purpose of bringing about the result 
in question, or when at the time he does the act he adverts to the 
consequence in question as one which will necessarily result from the 
act, even if he would be glad to avoid it if he could and still bring 
about the consequence primarily in view. To the extent that intent 
includes this last meaning, motive cannot be taken to mean an ulterior 
intention, as some have defined it, but must be limited to a conse- 
quence intended and desired as an end. That is, an act is intentional 
only with reference to a particular consequence, and only when it 








* Pound, Criminal Justice in Cleveland (1922) 586. “The legal rules of guilt 
themselves contain many devices functioning on this basis of acquitting those 
who, despite actual causation of social damage, do not . . . merit societal treat- 
ment of any sort. The whole requirement of criminal intent is such a device.” 
Strahorn, Probation, Parole, and Legal Rules of Guilt (1935) 26 J. Crim. L. 168, 
175. 

** Miller, Criminal Law (1934) 78; Shartel, Meanings of Possession (1932) 
16 Minn. L. Rev. 611; Sayre, Mens Rea (1932) 45 Harv. L. Rev. 914; 2 Stephen, 
History of Criminal Law of England (1883) 94; cf. Cairns, Law and the Social 
Sciences (1935) 24; Cohen, M. R., Reason and Nature (1931) 19. 
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was done for the purpose of bringing about that consequence (pur- 
posive conduct) or with knowledge that the consequence will 
necessarily follow. It would not include a consequence contemplated 
as probable but not desired, i.e., reckless or negligent acts.5* These 
concepts so defined enable one to discuss such problems as the 
unintended consequence problem, criminal negligence, the problem 
of causation of the criminal law, and criminal attempts with some 
degree of precision and have been usefully utilized.©° But even with 
these concepts commonly understood by the judges, and with the 
judges aware that the problems of proximate cause are problems 
of policy, their problems will not be simple while the aims and methods 
of the criminal law remain multiple, mixed, and sometimes incom- 
patible, with no deliberate determination of which of the incompat- 
ibilities is to give way. Ought not these general problems of policy 
and the technique of their application to the problems of causation 
to be worked out and expressed in a penal code? 


Free will. The abolition of deterrence and retribution as officially 
recognized purposes of punishment, although they are said to be 
based on a belief in a free will and individual moral responsibility, 
would not involve a denial of the truth of that belief. Rather than 
deny a freedom of the will, reformation as a purpose of treatment 
is predicated upon the theory that one can order his life along socially 
acceptable lines. Since all other affairs of life are based upon a belief 
in some freedom of the will, surely the criminal law cannot divorce 
itself from that theory.™® 





* Cook, Act, Intention and Motive in the Criminal Law (1917) 26 Yale L. J. 
645. 

"See Sayre, Criminal Attempts (1928) 41 Harv. L. Rev. 821, 838. 

“ Glueck, One Thousand Juvenile Delinquents, p. 247 (1934). “Whether an 
offender’s will is ‘free’ or ‘determined,’ the assumption that it is at least partially 
within his power to conform his behavior to the requirements of life in society 
is psychologically and therapeutically indispensable. It is the basis of all human 
relationships, and it must be called into play as part of the treatment situation, 
just as a child’s poverty or sex habits or mental deficiency are part of the treat- 
ment situation.” 

Margolin, The Element of Vengeance in Punishment (1934) 24 J. Crim. L. & C. 
755: “If freedom of will is denied those who commit crimes, it must with equal 
reason be denied those who determine the kind and measure of punishment, 
and those who inflict punishment.” 

See Michael, Psychiatry and the Criminal Law (May 1935) 21 A. B. A. J. 271, 
273; Schmidt, Determinism and Law, U. of Pa. Thesis (1931) 31; Robinson, Law 
and Lawyers (1935) 167 (a description of deliberate behavior,—judicial delibera- 
tion) ; Cohen, M. R., Law and the Social Order (1933) 85; see also Cohen, M. R., 
Reason and Nature (1931) 326, 352, 268, 159; von Jhering, Law as a Means to an 
End (1913) 3. 
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Nor does the adoption of incapacitation and reformation mean 
that the traditional legal analysis of a crime into act and intent is 
no longer significant or real. It is difficult to determine just what 
the writers who have attacked these concepts have in mind as the 
real thing, that is, whether it is the act, the intent, or both, or neither. 
Thus Pound says, “We know that the old analysis of act and intent 
can stand only as an artificial legal analysis and the mental element 
in crime presents a series of difficult problems.”®* This would seem 
to indicate that the mental element is the important factor. Professor 
Pirsig says, “First, the basic emphasis of our criminal law is probably 
shifting from the state of mind which actuates criminal conduct to 
the unsocial character and consequences of that conduct.’”’5* Dashiell 
says, “The law is primarily and ultimately interested in acts and in 
their effects upon others, not in moral distinctions or states of 
mind.”5® Cantor says, “But if the end of the criminal law is the 
protection of society, acts must be judged in terms of their effect 
upon society and not in reference to the free will of the moral 
agent.’”60 

In truth, whether it is the act or the mental condition that is 
important for the criminal law would seem to depend upon whether 
we are considering past acts or potential future acts.® So far as 
probable future acts are being prevented, a non-retributive theory of 
justice would not be concerned with the mental attitude that might 
accompany those future acts. But past acts are of value only so far 
as they are factors in a prediction of future behavior and surely their 
significance for that purpose will depend upon whether they are 
accidental or intended or whether they are the product of a diseased, 
defective, or abnormal mind. This thought supports the thesis of 








Ferri substituted “legal responsibility” for “moral responsibility” in the pro- 
posed code of 1921 in Italy, but the code of 1931 returned to moral responsibility 
and free will. Cantor, The New Prison Program of Italy (1935) 216, 218. 
Aschaffenburg also denied free will but provided for “social responsibility.” Crime 
and Its Repression (1913) 241. 

White, Crimes and Criminals (1933), takes the most completely determin- 
istic position. See also Wigmore, in the Illinois Crime Survey (1929) 737. 

This subject will be mentioned again in connection with devices for predictng 
human behavor and research in the social sciences. 

* Pound, Criminal Justice in Cleveland (1922) 586. 

* Book Review (1935) 19 Minn. L. Rev. 350. 

* Dashiell, The Objective Character of Legal Intent (1931) 38 Psychological 
Rev. 529, 530. 

” Cantor, Conflicts in Penal Theory and Practice (1935) 26 J. Crim. L. 330, 
332. 

* Robinson, Law and the Lawyers (1935) 85, has noticed these double refer- 
ences. 
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Professor Levitt that intent has nothing to do with the crime but 
only with the treatment of the offender,®? only to the extent that the 
aim and methods of the law are exclusively prevention by incapaci- 
tation and reformation. It is true that possibly this concept of intent 
or mental attitude is so far dependent upon external manifestations 
thereof that the criminal law could be objective in the sense that it 
would reason from act to possible act, without utilizing any concept 
of intent as one of the propositions in the line of reasoning. This 
seems to be the thought of those who would ignore intent because 
intent is not immediately knowable to anyone other than the actor.™ 
But on this theory, intent is a useful, though artificial, concept, both 
in the law of evidence and in the law of crimes, even though it be no 
more than a general expression to signify certain correlations or to 
signify the type of act which does not indicate a personality suff- 
ciently dangerous to require segregation or rehabilitation. It would 
scarcely be workable, with the knowledge and terminology now avail- 
able, to change all crimes into mala prohibita not requiring any 
intent.** It is true that criminality consists “not in detached separate 
acts, but in the anti-social effect of acts,® only if by “criminality” we 
mean future consequences that we hope to prevent. A non-punitive 
theory of justice is concerned with past acts only so far as they are 
indicative of future anti-social acts. Retention of the intent concept 
for that purpose alone could be limited to the treatment phase, but 
it must be retained as a factor in the determination of whether there 
is to be any treatment, not only because the expression of the moral 
disapprobation of the community and the necessity of not outraging 
the public sense of justice make it true that “crime in general always 
has depended and always will depend upon deep-lying ethico-psycho- 





“ Levitt, Extent and Function of the Doctrine of Mens Rea (1923) 17 Im. 
L. Rev. 578. 

See also Strahorn, Probation, Parole, and Legal Rules of Guilt (1935) 26 J. 
Crim. L. 168, 175; Strahorn, Criminology and the Law of Guilt (1936) 84 U. Pa. 
L. Rev. 491, 496: “There is no guilt unless there coincide in the stated manner: 
(1) something for which vengeance is demanded, which is the corpus delicti, (2) 
the defendant’s connection with it by virtue of some course of conduct which it is 
thought desirable to deter on the part of other persons, i.e., the defendant’s causa- 
tion, and (3) the likelihood of recidivism or an anti-social tendency on the part 
of the defendant, viz., the criminal intent.” 

"See Hutchins, The Law and the Psychologists (1927) 16 Yale Rev. 685; 
Malan, The Behavioristic Basis of the Science of Law (1923) 9 A. B. A. 
J. 43; Radin, Book Review (1935) 25 J. Crim. L. 816; Hutchins and Slesinger, 
State of Mind to Prove an Act (1929) 38 Yale L. J. 283. 

“The type of offense considered in Sayre, Public Welfare Offenses (1933) 
33 Col. L. Rev. 55. But see Slallybrass, The Eclipse of Mens Rea (1936) 52 
Law. Q. Rev. 60. 

* Sayre, Criminal Conspiracy (1922) 35 Harv. L. Rev. 393, 411. 
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logical concepts,”®* but also because at least a prima facie indication 
of criminal propensity should be found in the act that sets the 
machinery of the law in motion. To take a case put by Sayre, if A 
sends for B and B is killed by C on his way to A’s house, it would 
be a social waste to subject A to treatment if he had no notion of 
putting B on the spot when he sent for him, and knew nothing of C’s 
plans or of B’s having an enemy. And what of self-defense? Are 
these not a part of the guilt determination? 

Even if crimes were defined in terms of criminological data under 
a naturalistic jurisprudence, psychic facts could not be disregarded 
as elements of the definition. A person found in another’s car 
apparently about to drive it away may claim that he was merely 
moving it to make a parking space for his own car. A pregnant 
woman may claim that she was not delinquent, but forceably raped. 
A man charged with rape may claim that the woman, of full age, 
consented. These psychic facts even though called intent are not 
metaphysical jargon. They are pertinent data under any theory. 
Certain motives and special mental attitudes, called “specific intent” 
—which term seems usually to mean a mental attitude that must be 
proved affirmatively by the prosecution without benefit of the pre- 
sumpion of an intention to bring about a “natural and probable 
consequence” or of the unintended consequence doctrine—may con- 
cern the treatment only and therefore be omitted from a code which 
does not purport to prescribe treatment, but criminal intent in the 
sense of doing an act for the purpose of bringing about a consequence 
which is prohibited by law, whether or not the actor knows that it 
is prohibited by law and usually regardless of his motive for doing it, 
is essential to any system intended to insure that only persons actually 
showing anti-social tendencies be subjected to treatment. 


Criminal negligence. But if A knew B was in danger from C of 
which B was not aware, or knew of circumstances which would have 
warned an ordinary individual, perhaps he ought to be treated 
although he would not have had B hurt for the world if he had 
realized the actual danger.®* 


Sayre, Mens Rea (1932) 45 Harv. L. Rev. 974; Sayre, The Present Signifi- 
cance of Mens Rea in the Criminal Law, Harvard Legal Essays (1934) 399, 414: 
“The vitality of the classic conception of mens rea is still strong. A criminal intent 
is still a cardinal element of crime, and will continue to be so long as crime is con- 
nected in the popular imagination with wrong doing.” 

* See Robinson, Law and the Lawyers (1935) 106-109, 139. 
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Psychology and legal concepts. It undoubtedly is true that the 
law’s utilization of the concepts of intent and motive are based upon 
a makeshift psychology. But empirical psychology has as yet offered 
little to replace the makeshifts, if recent writers are to be trusted to 
have reported everything.** The knowledge that functional disorders 
can result from emotional causes supports the opinion that fright 
should be considered a battery, which would help to clear up such a 
soft spot in the law as whether pointing an unloaded gun is an assault, 
and whether present ability is essential to an assault. Cairns’ opinion 
is that the contributions of psychology to law are not so numerous 
as many writers indicate,®® but this only means that “the synthesis 
of law and psychology must develop in the same manner as both law 
and psychology developed—that is, by a cautious, critical examination 
of one problem at a time.” Robinson, who makes a perspicacious 
analysis of some of the concepts of the criminal law, believes that 
psychology “supplies a background for a natural science of so- 
ciety ....”°but that “The student of jurisprudence will be 
required . . . to become his own competent critic on matters of 
psychological theory.”** He, too, has been disappointed by the fact 
that expected substitutions of psychological generalizations for legal 
assumptions have not taken place,” but believes that “once the jurist 
has adopted a thorough-going psychological attitude he will have 
set the stage for a revolution not only in jurisprudence, but in 
psychology as well.”** He then points out some psychological con- 
ceptions which he believes the jurist will find relevant : personification ; 
“psychological stuff,” i.e., the use of substantives ; and current psycho- 
logical concepts that have been used, but too loosely used, in juristic 
discourse: the unconscious, rationalization, conflict, the individual 
and society."* But although these suggestions are provocative of 
more careful thinking and somewhat helpful, one wonders whether 
it is helpful to call such thinking a “psychological attitude,” or an 
“intellectual attitude,” or “the interrogatory attitude of psychology.” 





“ Cairns, Law and the Social Sciences (1935) 176, 177, 183. 

© Id. at 217. 

* Robinson, E. S., Law and the Lawyers (1935) 49. Michael and Adler, Crime, 
Law, and Social Science (1933) 77, agree that “criminology is a .subject-matter 
dependent upon the subject matters of psychology and sociology,” but that, p. 80, 
“An empirical science of psychology does not exist” within the meaning of their 
definition at p. 55. 

™ Td. at 111. 

™ Id. at 112. 

"Id. at 115. 

“Td. at Chaps. VI and VII. 
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One seems to remember that he has heard the same sort of admon- 
ition made in terms of “lawyerlike” thinking, or looking to the 
“reason” of the law. Robinson’s conclusion that jurists must be 
psychologists and that all legal problems are psychological prob- 
lems” will not terrify a student of the law who realizes that the 
problems are there, by whatever name called.** The problem will 
be discussed herein later under the topic of the need for research. 
In legal education the question is whether criminology should be a 
part of the legal course, as in the European universities, or to precede, 
follow, or run parallel with it, which is but a part of the larger 
problem of integrating law and the social sciences that has provoked 
so many articles. Today it looks as though the opinion that the 
jurist must become a psychologist applies and that the teacher of 
criminal law must be a criminologist. 


Degrees of crime. The greatest degree of simplification of the 
penal code that would result from the elimination of penalties from 
the statutes through the adoption of a wholly indeterminate sentence 
would be the extirpation from the code of the sections defining 
degrees of crime and otherwise particularizing offenses for the 
purpose of differentiating penalties. With the degrees of crime that 
have been constructed to enable the legislature to fix penalties 
abolished, the penal code could be, in the case of the more important 
crimes at least, returned to the simplicity of the common law offenses, 
and if the doctrine of unintended consequences were also abolished, 
could be simplified even beyond that. Tentative restatements of 
crimes which have been made indicate the possibilities. Take homicide 
as an example. By way of illustration, the following would be the 
only essential definition of homicide in the code: 


“Any person who shall without justification cause the 
death of a human being by an act done with intent to take 
human life, or by an act unreasonably dangerous to human 
life, shall be guilty of a felony. An act is unreasonably 
dangerous to human life if under its circumstances it shows 





* Alexander and Staub, The Criminal, the Judge, and the Public (1931) sim- 
ilarly conclude that every penal system has as its aim the establishment of the 
motive of the crime and that the judge must become a psychoanalyst and dis- 
place the law’s devices of “pseudo-exact jurisprudence,” jury, and expert by which 
the psychological lack is attempted to be supplied. Frank, Law and the Modern 
Mind (1930) 177 n. concludes that perhaps he must be a criminologist. Cf. Young, 
A. A., Economics (Gee ed.) Research in the Social Sciences (1929) 63: “Every 
economic theorist ought to be something of an historian, and every student of the 
development of economic institutions ought to be something of a theorist.” 

* Pound, Toward a Better Criminal Law (1935) 21 A. B. A. J. 499, 504. 
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the actor to be willing to take such known chances or to 
have such a trait or traits by nature, education, or habit that 
public safety requires that he be restrained until he becomes 
safe to be at large, or (if a deterrent purpose is to be 
recognized) that he be restrained as an example to others. 
The following specifically, but without limitation, shall be 
deemed to be unreasonably dangerous acts: robbery, 
abortion, arson, rape, mayhem, burglary, dueling, assault 
and battery, kidnapping, and drunken driving.” 


Such a definition would supersede over 25 sections of the statute.” 
It is believed that it includes all of the common law felonious 
homicides, including most of the unintended consequence type, and 
that it also includes homicides doubtfully felonious under the present 
law’s sections of constructive intent by including persons whose 
dangerousness is due to a trait which might morally exculpate them 
on a retributive-deterrent theory but would not legally render them 
irresponsible. The statute now defining excusable homicide is super- 
seded,® because it merely provides that non-negligent accidental 
deaths and death caused by mistake are not criminal and it is believed 
that this is covered positively by the statute. On the other hand, 
the section defining justifiable homicide would be retained because 
the term justification is retained. 

Other titles in the criminal law could be similarly reduced in bulk. 
Thus, there are a number of degrees of burglary, arson, and other 
crimes which could be eliminated as well as particularization in other 
respects for purposes of fixing penalties which could be done away 
with. Whether such general statutes would meet the need of certainty, 
particularly in the case of the property offenses, may be questioned, 
but to the extent that this particularization is solely for the purpose 


™ Wis. Stat. (1935) -§§340.10, 340.28, homicide defined; §340.30, excusable 
homicide defined; $340.02, murder first degree defined; §340.06, causing death by 
injury to railroad; §340.03, murder second degree defined; $340.04, burning a 
building at night and causing death; §340.66, setting spring gun and causing 
death; §340.05, accessory; $340.08, penalty; §340.09, murder third degree defined; 
$340.10, manslaughter first degree defined; §340.11, killing an unborn child by 
injury to mother (so far as that sectaun makes an unborn child the subject of 
a homicide, it cannot be superseded); §340.12, helping another commit suicide; 
§340.13, penalty; §340.14, manslaughter second degree defined; §340.15, un- 
necessary killing to prevent a felony; §340.16, abortion; §340.17, penalty; §340.18, 
manslaughter third degree defined; §340.19, by culpable negligence while tres- 
passing; §340.20, by letting known mischievous animal at large; §340.12, over- 
leading a vessel; $340.22, overloading a train and steam boiler; §340.23, doctor 
of medicine giving wrong drug while intoxicated; $340.24 penalty; §340.25, man- 
slaughter fourth degree defined; §340.26, by gross negligence; $340.77, obstructing 
stream and causing death; §340.27 penalty; §168.12, violation of oil law. 
™ Wis. Stat. (1935) §340.30. 
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of enabling more particular penalties to be put in the statutes it could 
be done away with. The tentative restatements have been made of 
all offenses classified under offenses against the person, offenses 
against public safety, offenses against security of acquisitions, and 
offenses against public morals.”® It is the property offenses that give 
the most difficulty from the point of view of simplification without 
too much lack of precision, due to a lack of concepts having definite 
meanings, and the great variety of conduct relating to property de- 
sired to be controlled. But enough has been said to indicate the 
possible value of such studies and efforts. 


Principal and accessory. A change in the theory of the code 
should make little difference in the treatment of the common law 
distinction between principals and accessories. This distinction is 
retained in Wisconsin to the extent of requiring principals or 
accessories to be charged and convicted as such.® It is rather uni- 
formly recognized that the distinction should be abolished on any 
theory of justice and that any need for it that ever existed has 
disappeared with the disappearance of the ancient features of the 
criminal law upon which it was based. The common law never made 
a distinction in the case of treason or misdemeanors and the distinc- 
tion in the case of felonies, when treated by a court at all disposed 
to be technical, unnecessarily complicates and impedes the enforce- 
ment of criminal law. 








™ The basis of this classification is discussed further on. See Hall, Theft, Law 
and Society (1934) 57, for a discussion of the rational construction of a penal 
code relating to the subject matter of larceny. Most lawyers are familiar with 
the modern statutes that more or less combine or merge larceny, embezzlement, 
and false imprisonment into one offense called theft or stealing. They are still 
distinct offenses in Wisconsin, except so far as the larceny by bailee statute 
merges them. Wis. Stats. (1935) §343.17. See also Illinois State Bar Association 
Draft Code (1935) 40, Theftuous Offenses. 

“Sears, Principals and Accessories—Some Modern Problems (1931) 25 Ill. L. 
Rev. 845, states that it will be a shock to many to learn that some states have 
retained the distinction for some purposes, and comments on Ogden v. State, 
12 Wis. 532 (1860) ; and Karakutza v. State, 146 Wis. 508, 131 N. W. 880 (1911); 
and Karakutza v. State, 163 Wis. 293, 156 N. W. 965 (1916). See also Kreuger 
v. State, 171 Wis. 566, 177 N. W. 917 (1920); Glideen v. State, 193 Wis. 595, 599, 
214 N. W. 335 (1927); State v. Gilbert, 213 Wis. 196, 251 N. W. 478 (1934), 
noted (1934) 9 Wis. L. Rev. 312. In the latter case the court desired 
to hold corporate officers as accessories to the acts of the corporation but 
decided that it could not be done because there can be accessories only to felonies, 
and the act was not a felony when committed by a corporation because a corpor- 
ation cannot be imprisoned and imprisonment is essential under the definition 
of felony in the statute. The law of receivers of stolen property was hampered 
by the theory that the receiver was but an accessory. 
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The insanity defense and responsibility. Whereas the simpli- 
fication of the law, through the removal of penalties from the 
statutes, would be the most important practical result of the adoption 
of a primary object of punishment, its theoretical significance is more 
emphatically presented in connection with the law of attempts here- 
tofore mentioned and, even more emphatically, in the insanity 
defense, which is of less practical importance in the actual operation 
of the criminal law than would be supposed from the notoriety 
achieved because it has always been the battle ground of the 
theorists, involving as it does and dependent as it is on that con- 
cept of the criminal law which has borne the brunt of the attack of 
the criminologists, namely, the concept of criminal responsibility. The 
insanity defense is treated by Chapter 357 of the Wisconsin Statutes, 
where its basis on the concept of criminal responsibility is revealed 
by the provision for the special plea that the accused “was insane 
or feeble-minded at the time of the alleged offense, and for that 
reason not responsible for his acts.” This doctrine of criminal 
responsibility has not only annoyed and perplexed criminologists 
but has baffled and bewildered them and many lawyers and legal 
scholars as well. The charge has been made that it is a metaphysical 
concept having no reality or meaning*? and that the lawyers or law- 
makers, in determining which type of individual to hold responsible, 
have been incorrect in their assumptions of the nature of mental 
defect and disorder. Now, criminal responsibility means nothing 
more than liability to treatment or punishment as a criminal. 
What individuals shall be treated as criminals is of course a 
legal question, a question of policy, although perhaps to be decided 
upon the basis of information which can be supplied only by other 
disciplines.** So far as the question is what individuals shall be 
punished, it is necessarily based upon a retributive or deterrent 
theory of punishment; not necessarily retributive alone because, as 
heretofore pointed out, all deterrent punishments must as a practical 
matter be based upon acts considered deserving of punishment on the 








“Oliphant and Hewitt, Introduction to Rueff, From the Physical to the 
Social Sciences (1929) xx; Glueck, Mental Disorder and the Criminal Law (1925) 
92; Woodward, Moral Responsibility (1930) 21 J. Crim. L. 267; Pilcher, Relation 
of Mental Disease to Crime (1930) 21 J. Crim. L. 212; Streit, Conflicting View- 
points of Psychiatry and the Law on the Matter of Criminal Responsibility (1933) 
8 Notre Dame Lawyer 146. 

“See Glueck, Mental Disorder and the Criminal Law (1925) 91, 178. 

* Note this misunderstanding of the legal problem: “The courts still attempt 
to decide upon the basis of legal standards whether or not a particular individual 
is mentally disordered.” Cairns, Law and the Social Sciences (1935) 122. 
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basis of a retributive concept of justice, for the reason that the public 
would not permit the punishment of one not considered deserving of 
it, according to the instinctive notions of justice. It has been said 
that punishments are not just because they deter, but deter because 
they are considered to be just. This mingling of purposes of the law 
prevents the formation of a test of insanity based upon one aim 
alone. England and all of the states recognize the inability to dis- 
tinguish between right and wrong with reference to the particular 
acts as sufficient to render the actor irresponsible,®* but some nineteen 
states also hold that an irresistible impulse to do the act resulting 
from mental disorder also is a defence. The irresistible impulse test 
is said to be required by the doctrine of freedom of the will but 
rejected because of difficulties of proof and precedent.® 

If deterrence and retribution were entirely eliminated as a method 
of protecting society, the insanity defence could be abolished and 
criminals truly treated as sick individuals, with all the analogies 
between medical problems and problems of crime which the psychia- 
trists are so prone to make, substantially valid. Inasmuch as all 
individuals would merely be segregated to the extent necessary and 
for the purpose of the protection of the public, they could be treated 
just as are all other individuals who must be restrained by reason 
of mental disorder, even though they have committed no crime, or 
for purposes of quarantine. It would obviously be necessary to 
distinguish between the dangerous and non-dangerous insane for 
purposes of institutional treatment, but that would not be significant 
for purposes of theory. However, so long as in the popular mind there 
is an important distinction between criminals and persons whose acts 
are the result of mental disorder or defect or so long as deterrent 
or retributive punishment is retained as a recognized end of our 
criminal law a distinction will have to be maintained. It is believed 
by a great many of the persons who have thought about the problem 
that deterrence is a very important, if not the most important, method 





“ Glueck, Mental Disorder and the Criminal Law (1925) 264 ff; Weihofen, 
Insanity as a Defense in the Criminal Law (1933) 44; Tulin, The Problem of 
Mental Disorder in Crime, A Survey (1932) 32 Col. L. Rev. 933. Wisconsin ad- 
heres to the right and wrong test alone. Obern v. State, 143 Wis. 249, 126 N. W. 
634 (1930) ; Jessner v. State, 202 Wis. 184, 231 N. W. 634 (1930) ; Oehler v. State, 
202 Wis. 530, 232 N. W. 866 (1930). 

* Glueck, op. cit. supra note 84 at 233; Weihofen op. cit. supra note 84 at 44, 
58; Ballentine, Criminal Responsibility of the Insane and Feeble-Minded (1919) 
9 J. Crim. L. 485; Michael, Psychiatry and the Criminal Law (1935) 21 A. B.A. J. 
271, 273. See Mannheim, The German Prevention of Crime Act, 1933 (1935) 
26 J. Crim. L. 517, 526, which is said to supply a psychological test that does 
not interfere with the dogmas of determinism and freedom of will. 
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by which the criminal law attempts to prevent crime. Nothing to 
the contrary has been asserted herein. What has been asserted is 
merely that deterrence will follow disabling and reformative methods 
as incidental thereto and at least as effectually, if not more so, than 
when made the primary method of crime prevention. For the fore- 
going reason, the insanity defense could not be abolished but, as is 
pointed out hereafter under the subject of treatment, an integration 
of the treatment agencies would permit the doctrine of criminal 
responsibility to be ignored in the treatment in what is believed would 
be the great majority of cases. Theoretically, the whole doctrine of 
criminal responsibility could be abolished if the dangerousness of 
the individual were the sole criterion for determining whether the 
state has the power to restrain him. This was attempted in Wash- 
ington but held unconstitutional because, as a practical matter, 
punitive and deterrent punishment was actually still a part of the law, 
in the well-known case of State v. Strasburg.** 

One point remains: Granting that even a tacit deterrent-retri- 
butive motive requires the retention of the concept of criminal re- 
sponsibility and of the insanity defense with its tests of responsibility, 
ought the test or tests to be included in the penal code, ought the 
irresistible impulse test to be added for Wisconsin, and ought the 
question be left to the jury? This problem might be solved empiric- 
ally by providing that only the grosser forms of mental defect and 
disorder be sufficient for acquittal. This would justify the retention 
of the right and wrong test, since the jury’s determination is simply 
ex post facto legislation that certain types of persons under certain 
circumstances ought not to be punished, and all that is needed is a 
formula sufficient to make the jury take an objective, social attitude.** 
Since retribution and deterrence are intended to satisfy the public, 
there would seem to be no need to take into consideration such ele- 
ments as freedom of the will, or power to deliberate since these are 
aimed exclusively at the individual offender. If the grosser forms of 
mental disorder and defect can be defined, the penal code could 
specify which should be material on the issue of responsibility. 


Classification of crimes. Only one more subject relating to the 
substantive criminal law will be considered and that is the subject 








60 Wash. 106, 110 Pac. 1020 (1910). 

It is common knowledge of lawyers that where the law consists of stand- 
ards, juries do make law. Morgan, Book Review (1928) 41 Harv. L. Rev. 939, 
940. “The jury ... makes ex post facto law for particular cases in negligence 
litigation; it does likewise in some other torts, and in some contract actions.” 
And also in some criminal prosecutions. 
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of the classification of crimes. The subject of classification by grada- 
tion for purposes of treatment into felonies, misdemeanors and non- 
criminal offenses, has been discussed at some length. The classifi- 
cation now to be considered is the scheme of arrangement of the 
definitions of the crimes. The purposes of such classification have 
been so stated to be: 


“Thus, to be fully ‘scientific’ a proposed classification should 
seek to satisfy all of the following objectives : 


“1. Statistical; which seeks uniformity between New York 
and other states and countries. 


“2. Sociological; to provide a classification to study the 
phenomenon of crime as it relates to the individual offender. 


“3. Penological ; to utilize a classification which might assist 
in the determination of general punishments, and assist in 
the development of a scientific theory of punishments. 


“4, Legal; to obtain a systematic scheme of offenses, well 
organized, in order to avoid defects of the law. 


“5. From the point of view of the practicing lawyer, a 
fifth legitimately might be added; to provide a convenient 
method of organization to aid the lawyer in his search for 
the law. One might call this ease of reference.”*®* 


To the extent that definitions of crime are arbitrary and con- 
ventional, they can of course serve only the fourth and fifth of these 
purposes, namely, legal symmetry and ease of reference. They can 
but imperfectly serve the end of uniformity for statistical purposes, 
for different states will differ as to where to draw the line between 
criminal and non-criminal misbehavior and different cultures will 
penalize different types of misbehavior. They will also but imper- 
fectly serve the purposes of criminology and penology, for the whole 
theory of the new code is that the particular act is but one of the 
factors that are significant for these purposes. This has been 
stressed so often and has been demonstrated so conclusively by 
research that extensive references to the literature on the subject 
need not be made.®® As pointed out by the article by MacDonald, a 





* Report of Commission on the Administration of Justice in New York State 
(1934) 83, 890; MacDonald, A Proposal for the Reclassification of Crimes (1933) 
18 Corn. L. Q. 524. 

“ Glueck, Five Hundred Delinquent Women (1934) 307. “In brief, when it 
comes to a fundamental attack upon delinquency, the point of orientation should 
not be prostitution or any other offense, but the make-up of offenders as determ- 
ined by a more scientific classification than is utilized in present day law-reform.” 
= also Glueck, One Thousand Juvenile Delinquents (1934) 162, the time 
element. 
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number of bases for classifying crimes have been suggested, but that 
suggested by Gillin,® based on the social interests protected accord- 
ing to Pound’s classification of those interests, is not only the most 
promising but also is basically similar to the classification already 
adopted in Wisconsin, where the chapters are offenses against lives 
and persons, offenses against property, offenses against justice, 
offenses against public peace, offenses against public policy, offenses 
against morality, and offenses against public health. 

A tentative classification has been made of all the crimes in the 
Wisconsin statutes under this classification, which is, with but slight 
changes, as follows: 





I. Crimes against the general security. 
A. Crimes against the general safety. 
1. Crimes against the person of individuals. 
2. Crimes against the public safety and aes- 
thetics. 


B. Crimes against the general health and comfort. 
C. Crimes against the general peace and order. 
D. Crimes against the security of acquisitions. 
1. By violence to shelters or other property. 
a. Arson. 
b. Burglary. 
c. Malicious mischief or destruction of prop- 
erty. 
2. By misappropriation with violence to the 
person. 
a. Robbery. 
b. Blackmail. 
3. By misappropriation without violence. 
a. By stealth. 
b. By breach of trust. 
c. By fraud. 


II. Crimes against the general morals. 
A. Sexual morality. 
B. Other moral questions enforced with a penal 
sanction. 
III. Crimes against the security of social institutions. 
A. Against the family. 
B. Against organized government. 
1. The government itself. 
2. The administration of government. 
C. Against religion. 





* Gillin, Criminology and Penology (1935) 16. 
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IV. Crimes against the conservation of social resources. 


A. Against the conservation of the goods in exis- 
tence. 


B. Against the conservation of the racial stock. 


V. Crimes against the general progress. 
A. Against the agencies of economic progress. 
B. Against the agencies of political progress. 
C. Against the agencies of cultural progress. 


VI. Crimes against the individual life. 
A. Against the freedom of the individual will. 


B. Against the possibility of an individual human 
subsistence. 


VII. Prevention of crime. 


A. Acts indicating a dangerous personality. 
1. Attempts, solicitations and conspiracies. 
2. Other. 


B. Acts making crime probable. 


The classification of crimes under this or any other classification 
is of course a difficult matter, involving as it does the exercise of 
judgment in the many instances where several social interests are 
protected by the same crime. To fit historically developed crimes into 
any classification based upon any one scheme is bound to result in 
distortion. Moreover, for certain crimes a different basis of classi- 
fication would obviously be more desirable than the one adopted. 
There is therefore a constant temptation to remove a crime from 
one subdivision and place it in another in order to have it related 
to a body of offenses administered, for example, in the main by one 
department of the government. 


In this connection there arises the question whether it is desirable 
to attempt to bring all of the definitions together in one portion of 
the statute book. This has been done in the studies made but it will 
require substantial changes in those instances where the acts crim- 
inally penalized are also described for other purposes.. The usual 
solution, it is believed, is to leave many of the offenses out of the 
penal code. Thus, Mikell, writing of the proposed criminal code of 
Pennsylvania, said, “No good purpose would have been served by 
abstracting a single penal section from an act of say 50 sections 
regulating factories or banks or fire escapes, or the seasons at which 
persons might hunt or fish, and placing it in the Code divorced from 
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the body of the act of which it was a part.’”®! The study made for 
the New York Crime Commission recommends that all crimes be 
grouped in one code.®** The Illinois State Bar Association Draft 
Code of Criminal Law and Procedure omits, it is believed, what 
are considered to be mere regulatory offenses. These are what were 
earlier referred to as possible civil offenses. In drafting a bill for a 
code one does not know just what to do with them. They exceed the 
admittedly criminal statutes in number and difficulty of classification. 
They are difficult to separate from the administrative provisions that 
they are intended to sanction and to classify according to the interest 
protected independently of the administrative agency obviously in- 
tended to initiate prosecutions under them. It would be too bold to 
repeal them as crimes and leave them unprovided with sanctions. In 
the draft being prepared, after several experiments with double 
section numbers and the like, it was decided to leave the administrative 
provisions in the civil code, but to take all penalty provisions and 
classify and print them with the criminal laws. Any offense which 
is called a misdemeanor, which requires criminal procedures, which 
can be proved to impeach a witness, and which will subject one to 
arrest under a system that does not provide for the use of summons 
in criminal cases, is, after all, a crime for practical purposes. If only 
“regulatory offenses” were included, it might indicate an intention 
to have a “petty offense” class of offense that could be identified as 
such by its place in the statute book, but too many felonies are 
scattered through the statutes, and too many of the misdemeanors 
carry serious penalties to permit such a construction. They ought 
to be carried as crimes, and those who would add to them should 
be compelled to fit them into some rational scheme of classification. 

The draft code of the Illinois State Bar Association uses as a 
basis of classification the grade of the crime, crimes being graded 
according to the relative danger to society,®* and in the introduction 
the Committee on Revisions states, “All offenses are divided into 
six grades, known respectively as crimes of the first, second, third, 
fourth and fifth grades, and petty offenses. The criterion of alloca- 
tion to the several grades has been, as far as practicable, that of the 
relative danger to society rather than the objective gravity of the 








* The Proposed Criminal Code of Pa. (1923) 71 U. Pa. L. Rev. 100. 

* MacDonald, op. cit. supra note 88. 

“This emphasizes the penological purpose, but gives undue weight to the act 
and sacrifices ease of reference. 
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offense.** The penalties for this class are partially indeterminate. 
The purpose of the classification appears to have been to secure as 
high as possible a degree of indeterminateness of penalty. Follow- 
ing is a description of the penalties: 


“As the case now stands, treason is punishable (1) by 
death, (2) by life imprisonment or (3) by an indeterminate 
imprisonment of from 14 years to life. For the remaining 
crimes of the first grade the penalty is indeterminate im- 
prisonment of from one year to life. Crimes of the second 
grade are punished by indeterminate imprisonment of from 
one to fifteen years. Third grade crimes involve imprison- 
ment for five years, fourth grade crimes imprisonment for 
three, the imprisonment in either case being terminable at 
any time by parole. For crimes of the fifth grade, the 
penalty, to be fixed by the court, is a definite period of 
imprisonment not exceeding six months or a fine not ex- 
ceeding $1,000 or both. Petty offenses likewise involve a 
definite period of imprisonment or fine or both, to be fixed 
by the court, the maximum here being thirty days and $200. 
“The principle of increase of punishment for the recidivist 
expressed in the report has been adhered to and reinforced 
. . + In no case is the fact of previous conviction to be 
alleged in the information; it becomes a matter of proof 
to the court after verdict of guilty, pursuant to notice 
given by the State’s Attorney before the commencement of 
the trial... . 

“The place of imprisonment for persons guilty of or 
punished as for crimes of the first and second grades will 
be the State Penitentiary. It is, however, of the essence of 
the present proposal that a proper state institution or insti- 
utions other than the penitentiary be provided for the im- 
prisonment of third and fourth grade offenders. For the 
execution of sentences of imprisonment in the case of crimes 
of the fifth grade and petty offenses existing places of con- 
finement wiil suffice.” 


Common Law Crimes. The last observation to be made concerns 
the question whether common law crimes should be recognized. Inas- 
much as the general principle is to permit more discretion in the 
administration of the criminal law, it would logically follow that it 
would be a regressive step to abolish common law crimes in Wis- 





“The Ill St. Bar Assn. Draft Code of Crim. Law & Proced., III. 
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consin. Wisconsin does have common law crimes.®® The matter ought 
not to be left indefinite, as it seems to be in New York.** 

This completes the discussion of the implications of an incapacita- 
tive and reformative treatment for the substantive criminal law. 
It was necessary to take up under this subject the problem of what 
agency of the state is to determine the treatment, because the treat- 
ment has been to some extent determined by the legislature and 
combined with the definition of the penalties. The subject now to 
be taken up will further concern the question of what agency of 
the state is to determine treatment. 


(To be concluded in the June issue) 





* Wis. Constitution, art. 14, 13; Wis. Stat. (1935) §§353.26, 353.27; 2 0. A. G. 
311 (1913); Smith v. State, 63 Wis. 453, 462 (1885). Cf. 21. O. A. G. 640 (1932). 

* Rep. of Comm. on Administration of Justice in N. Y. State (1934) 858: 
“The common law of crimes is abolished . . . but this is qualified by the provision 
tbat an act seriously injuring the person or property of another, endangering the 
public peace or health, or outraging public decency for which no punishment is 
provided is a misdemeanor.” See also Pound, Criminal Justice in America (1930) 
31. Compare the Nazi proposal in Germany and “analogy”, ante n. 24. 
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BANKS AND BANKING—CONSTITUTIONAL LAW—ESCHEAT OF 
Bank Deposits.—Under Wisconsin Laws of 1935, Chapter 294, the 
state attempts to capture by escheat bank deposits which have lain 
idle for long periods of time. The new statute, Section 220.25, is 
more carefully drawn than similar statutes in other states, and is 
probably constitutional both as to state and national banks. 


The section may be summarized as follows: When any person 
shall die intestate, without heirs, leaving funds or property on deposit, 
or shall abandon such deposit, it shall become property of the state. 
Any person who has not dealt with a deposit for twenty years shall be 
presumed to have so died or to have abandoned such fund. Every 
banking institution is required to return annually to the secretary of 
state a list of such persons who have left funds or property worth 
ten dollars or more, untouched for twenty years, unless such persons 
are known to be living. Every five years the bank must provide a list 
of accounts inactive for ten years, not excepting cases in which the 
person is known to be living. The bank is required to post the lists 
for thirty days, and the reports of accounts inactive for ten or fif- 
teen years must be published in a local newspaper during four con- 
secutive weeks. To recover escheated funds or property the Attorney 
General may bring suit in the circuit court of Dane County, naming 
as defendants the bank and the depositor. The summons and a notice 
are to be published once every week for four weeks in a newspaper in 
the depository county. The summons is also served upon the bank, 
and if upon trial the fund or property is found to have escheated 
or to have been abandoned, the bank must deliver it to the state treas- 
urer, to be dealt with in the same manner as other escheated property. 
Any person not appearing in such action may bring suit to recover 
the property within five years after the entry of judgment, or, in the 
case of infancy or disability, within one year after the removal of 
such disability. The penalty upon the bank for failure to file a report 
is one hundred dollars per day. 

Similar laws have been in effect in other states for many years. 
As early as 1872 Pennsylvania had a statute providing for payment 
of deposits, unclaimed after thirty years, to the state treasurer, and 
the law was held valid because the depositor was given a claim against 
the treasurer, and the bank was discharged from liability.2 A poorly 
drawn law was held unconstitutional by a county court in Ohio.? In 
a Massachusetts case,‘ affirmed by the Supreme Court of the United 








* Wis. Stat. (1935) §220.25 (3) (a). 

*Commonwealth v. Dollar Savings Bank, 259 Pa. 138, 102 Atl. 569 (1917). 

*State v. Cook, 41 Ohio App. 149, 180 N. E. 554 (1931). 

“Attorney General v. Provident Inst. for Savings, 201 Mass. 23, 86 N. E. 
912 (1909) ; aff’d., Provident Savings Institution v. Malone, 221 U. S. 660, 31 Sup. 
Ct. 659, 55 L. ed. 899 (1911). 
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States, the Massachusetts statute of 19075 was declared constitutional 
as applied to a state bank, the court citing Blackstone v. Miller® to 
support the proposition that the deposit was property within the 
jurisdiction of Massachusetts. Similar statutes were upheld in Rhode 
Island,” and Oregon.® 


The question of constitutionality of the statutes as applied to 
national banks first arose under a law of California.® That law is not 
as elaborate as the Wisconsin statute, and differs markedly in that 
it is framed like a statute of limitations, providing in absolute terms 
that all amounts of money, deposited with any bank, which have re- 
mained unclaimed for more than twenty years shall escheat to the 
state. In First National Bank of San Jose v. California,” the Su- 
preme Court of the United States determined that the state could not 
compel a national bank to report dormant deposits, because such a 
requirement was an attempt to interfere with a government instru- 
mentality.11 The same court declared the law constitutional as applied 
to other than national banks.” 


The effectiveness of the whole proceeding depends largely upon 
the nature of the action provided. Is it im rem or in personam? In 
the latter California case the court said, “The proceeding is not one 
in personam—at least, not so far as concerns the depositor.”!* All of 
the escheat statutes provide for service by publication. Since Pen- 
noyer v. Neff,* it has been settled that service by publication upon 
non-residents is not sufficient for proceedings in personam, in a court 
of law, although service by publication is proper in equity actions 
to quiet title.5 The right of the depositor is a contract right; con- 
tract actions are generally im personam; is not the escheat action 
in personam? 


* Mass. Stat. (1908) §§56, 57. 

*188 U. S. 189, 23 Sup. Ct. 277, 47 L. ed. 439 (1903). 

"Greenough v. People’s Savings Bank, 38 R. I. 100, 94 Atl. 706 (1915). 

*State v. First National Bank of Portland, 61 Ore. 551, 123 Pac. 712 (1912) 
(the question of constitutionality was not raised). 

*Cal. Code Civ. Proc. (1931) §1273. 

* 262 U. S. 366, 43 Sup. Ct. 602, 67 L. ed. 1030 (1922). 

“The court said, “We think . . . a state may not dissolve contracts of de- 
posit even after twenty years and require national banks to pay to it the amounts 
then due. ***The success of almost all commercial banks depends upon their ability 
to obtain loans from depositors, and these might well hesitate to subject their 
funds to possible confiscation.” 

Security Savings Bank v. California, 263 U. S. 282, 44 Sup. Ct. 108, 68 L. ed. 
301 (1923). 

Ibid. 

#95 U.S. 714, 24 L. ed. 565 (1877) (Neff’s title through a land patent was 
superior to that of Pennoyer, who claimed title through a sheriff’s sale of Neff’s 
land, upon a judgment in a contract action in which Neff was served by publica- 
tion). Wis. Stat. (1931) §262.12 (1) provides for service by publication “(1) 
When such defendant is a non-resident of this state or his residence is unknown, or 
is a foreign corporation, and the defendant has property within the state, or the 
cause of action arose therein, and the court has jurisdiction of the subject of the 
action, whether the action be founded on contract or tort.” 

* Arndt v. Griggs, 134 U. S. 316, 10 Sup. Ct. 557, 33 L. ed. 918 (1890). 
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The action resembles the proceedings for administration of the 
estate of persons who die intestate and without heirs. It is well settled 
that in such cases service by publication is adequate. In the leading 
case of Cunnius v. Reading School District,1® the court said that a 
state had power, under a reasonable statute, to deal with the estate of 
an absentee, even though he might be alive. That the period of limi- 
tations under our statute, five years after judgment, is adequate pro- 
tection to the depositor, was determined in another federal case, 
Blinn v. Nelson," where the period was a little over one year. These 
cases seem to show that the new statute is not lacking in due process. 

The question of constitutionality of the statutes as applied to na- 
tional banks has not been before the Supreme Court since the San 
Jose Bank case.1* But this aspect of the statute has been upheld in 
Alaska, in a circuit court decision of 1927.18 The Alaska statute does 
not require the banks to post notices; service of summons is by pub- 
lication ; the statute applies only to the case of depositors dying in- 
testate without heirs; and claimants are barred ten years after judg- 
ment. The San Jose Bank case was distinguished in that the Cali- 
fornia statute was a statute of limitations and did not require a find- 
ing that the depositor had died intestate and without heirs. First 
National Bank v. Missouri®® supports the decision of the Alaska 
court that the escheat statute is not an unconstitutional interference 
with a federal instrumentality. In the Missouri case, the Supreme 
Court held a statute prohibiting branch banking valid as to national 
banks; it neither frustrates the purpose for which the bank was 
created, nor interferes with the discharge of its duties to the gov- 
ernment, nor impairs its efficiency as a federal agency. It seems likely 
that an escheat law which provides adequate protection to the de- 
positor is constitutional as applied to national banks. 

The question of jurisdiction arose in the recent case of Jn re 
Lyon’s Estate.21 Decedent, a resident of Alaska, had in his possession 
at the time of death a savings bank deposit book representing money 
in a Seattle bank. Both Washington and Alaska claimed the deposit 
by escheat. The Washington court applied the doctrine mobilia se- 
quuntur personam. The situs of the deposit was therefore in Alaska. 
The case arose under a general escheat statute applicable to all forms 
of property.?? If the action to determine escheat is really im rem, 








*198 U. S. 458, 25 Sup. Ct. 721, 49 L. ed. 1125 (1904). 

* 222 U.S. 1, 32 Sup. Ct. 1 (1911). 

* 262 U. S. 366, 43 Sup. Ct. 602, 67 L. ed. 1030 (1922). 

“Territory of Alaska v. First National Bank of Fairbanks, 22 F. (2d) 377 
(C.C.A. Sth, 1°27). Alaska Laws 1921. c. 40, §9. In Territory of Alaska v. First 
National Bank of Fairbanks, 41 F. (2d) 186 (C.C.A. 9th, 1930), the same law 
was held valid as to bonds and savings certificates deposited in national banks. 

” 263 U. S. 640. 44 Sup. Ct. 213, 68 L. ed. 486 (1923). 

™175 Wash. 115, 26 P. (2d) 615 (1933). 

* Wash. Rev. Stat. (Remington 1932) $1356. The court cited the well-known 
cases of: State Tax on Foreign-Held Bonds, 82 U. S. 300, 21 Sup. Ct. 179 (1873) ; 
Blackstone v. Miller. 188 U. S. 189, 23 Sup. Ct. 277, 47 L. ed. 439 (1903); Farm- 
ers Loan & Trust Co. v. Minnesota, 280 U. S. 204, 50 Sup. Ct. 98 (1930). 
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as declared in Security Savings Bank v. California,”* perhaps the 
residence of the owner is not important. But it is difficult to escape the 
logic of Mr. Justice Field, stated in State Tax on Foreign-Held 
Bonds :** “To call debts property of the debtors is simply to misuse 
terms. . . . Their debts can have no locality separate from the parties 


to whom they are due. . . .”%5 
JoHN FRAMPTON. 


CoRPORATIONS—APPLICATION OF SECTION 180.10 oF THE Wis- 

CONSIN StTaTuTEs (1935) To a Stock DivipEND INCREASING CapI- 
TALIZATION.—The statute dealing with stock dividends is as follows: 
182.19 (1) “No dividend shall be paid by any corporation until at least 
fifty per cent of the authorized capital stock has been fully paid in, 
and then only out of net profits properly applicable thereto, and 
which shall not in any way impair or diminish the capital; . . .” 
(2) “But any corporation which has invested net earnings or in- 
come in permanent additions to its property, or whose property shall 
have increased in value, may declare a dividend either in money or 
in stock to the extent of the net earnings or income so invested or of 
the said increase in the value of its property; but the total amount of 
such dividend shall not exceed the actual cash value of the assets 
owned by the corporation in excess of its total liabilities, including 
its capital stock.” 

If the corporation has any undistributed stock, it may be used for 
the dividend, and Section 182.19 is then the only statute applicable. 
But when the dividend is so great that the capitalization must be 
increased, Wisconsin Statutes (1935), Section 180.10 must be com- 
plied with, which reads: “No amendment to the articles of any cor- 
poration, increasing the capital stock, shall be filed unless accompan- 
ied by the affidavit of the president and secretary that one-half of 
the capital stock, including the proposed increase, has been duly sub- 
scribed and one-fifth of the authorized capital actually paid in. In 
the case of corporations having stock without par value the percent- 
age of stock subscribed for and paid in shall be determined as pro- 
vided in subsection (3) of Section 180.06.” (Italics ours). 

The wording of the latter statute (Section 180.10) is such that 
it may require a subscription to a part! of the stock dividend. The 
purpose of these statutes is to secure the creditors of the corpora- 
tion.2 A stock dividend represents old assets held against new liabil- 





% 263 U. S. 282, 44 Sup. Ct. 108, 68 L. ed. 301 (1923). 

*82 U.S. 300, 21 Sup. Ct. 179 (1873). 

** At the time this note was written the first National Bank of Milwaukee had 
reported twenty year old deposits amounting to more than $100,000, and ten year 
old deposits amounting to more than $200,000. 





*This part may be mathematically expressed as se —S eo where 
D is the amount of the stock dividend and S the amount of the original capital 
stock subscribed at the time the dividend is declared. It is seen that if D is less 
than S that no “subscription” of the new stock is necessary by §180.10. 
*See Goetz v. Williams, 206 Wis. 561, 564, 240 N. W. 181, 183 (1932). 
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ities.* ‘It subtracts nothing from the assets of the corporation but 
is merely a bookkeeping transaction. Consequently, a subscription to 
a stock dividend, as such, is an anomaly, as it is paid for before it is 
ever declared. Conceivably, a stock dividend might be created in 
effect, by increasing capitalization and declaring a money dividend 
upon condition that it be used to purchase the new stock. Then the 
stockholders could “subscribe” to the issue and the requirements of 
Section 180.10 could be literally complied with. 

An opinion is expressed by the Attorney General of Wisconsin* 
to the effect that Section 180.10 is sufficiently complied with if the 
affidavit states that the proposed stock increase is a stock dividend and 
has been charged against the surplus or undivided profits of the cor- 
poration. This would seem to be a practical way to carry out the 
purpose and literal requirements of the sections in question and is 
the practice which the Department of State follows. It is suggested 
that the following sentence be added to Section 180.10, for the pur- 
pose of clarification: “In case the proposed increase is a stock 
dividend, the said affidavit shall be sufficient if it states that fact only.” 


MELVILLE C. WILLIAMS 





* See Soehnlein v. Soehnlein, 146 Wis. 330, 349, 131 N. W. 739, 747 (1911). 
*13 Atty. Gen. 73 (Wis. 1924). 
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BILLS AND Notes — INpDoRSEMENTS — Errect or LANGUAGE 
or ASSIGNMENT ON QUESTIONS OF TITLE AND LIABILITY.—When a 
holder of a negotiable instrument writes on the back of the instru- 
ment, “I assign,” or “I assign all my right, title and interest in the 
within note,” and signs and delivers the paper to another person, 
the question arises, first, as to the nature of the title acquired by the 
transferee and, -second, the liability, if any, assumed by the trans- 
feror. 

In the case of an ordinary blank or special indorsement of nego- 
tiable paper, (a) the bona fide transferee for value before maturity 
and without notice, acquires a title free from such equitable defenses 
or claims as were available against the transferor, and (b) there is 
imposed on the transferor a contractual liability to pay the obligation 
on default of the primary obligor. The parties conceivably may pro- 
vide that the transferee shall take subject to equitable claims, and 
that the transferor shall not be liable if the primary obligor fails to 
pay. It is generally said that the construction and effect to be given 
to particular language, in the absence of a controlling statute,’ 
depends on the intent of the parties.* However, in view of the policy 
of the law to protect innocent holders of negotiable paper, it has 
been suggested that the meaning of the language should be tested by 
what a prospective holder acting as a reasonable man would believe 
the parties to have intended,‘ or, further, that both of the usual results 
of a regular indorsement will follow, unless the parties use clear 
language expressing a different intent.® 

Sections 38 and 63 of the Negotiable Instruments Law have intro- 
duced two standards which are frequently used by the courts in 
construing language used in an assignment or indorsement. 

Section 63 provides: “A person placing his signature upon an 
indorsement otherwise than as maker, drawer or acceptor is deemed 
to be an indorser, unless he clearly indicates by appropriate words 
his intention to be bound in some other capacity.”® 

Section 38 provides: “A qualified indorsement constitutes the 
indorser a mere assignor of the title to the instrument. It may be 





*Norton, Bills and Notes (4th ed. 1914) 150. 

* The meaning of a blank indorsement is fixed by the Negotiable Instruments 
Law; hence evidence of an intended guarantee is not admissible. Shea v. National 
Bank of De Pere, 212 Wis. 626, 250 N. W. 424 (1933). 

* Parol evidence of a contradictory contemporaneous oral agreement cannot be 
received. Shea v. National Bank of De Pere, 212 Wis. 626, 250 N. W. 424 (1933) 
(evidence of guarantee rejected where indorsement was in blank). 

*Arant, The Written Aspect of Indorsement (1924) 34 Yale L. J. 144, 153. 

*See Maine Trust and Banking Co. v. Butler, 45 Minn. 506, 48 N. W. 333, 
12 L. R. A. 370 (1891); Divelbiss v. Burns, 161 Miss. 724, 138 So. 346 (1931); 
cf. N. I. L., $64; Wis. Stat. (1935) §116.68. 

* Wis. Stat. (1935) §116.68. 
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made by adding to the indorser’s signature the words ‘without 
recourse’ or any words of similar import. Such indorsement does 
not impair the negotiable character of the instrument.”” 

This comment will discuss the effect of “I assign” and “I assign 
my right, title and interest” transfers as to: (1) the nature of the 
title acquired by the transferee, and (2) the nature of the liability 
of the transferor. 


I. Effect of “I Hereby Assign,” or Similar Words,® Written 
on Negotiable Instrument. 


A. Nature of the Interest Acquired by the Transferee. In three 
early Wisconsin cases,’ both counsel and the court assumed that the 
language of transfer would have been sufficient to pass title free from 
the equities to which the transferor was subject if the language of 
transfer had been written on the back of the note instead of on a 
separate instrument. Then came Thorp v. Mindeman,” in which 
the language of transfer was written on the back of the note, and 
the question to be decided was the sufficiency of the language to pass 
to the transferee a title free from the equitable defenses of the 
maker. Purporting to following the three earlier cases, the court held 
that the language “sell, transfer and assign the within note . . . with- 
out recourse” passed to the transferee a title free from equitable 
defenses on the theory that the parties intended to give to the trans- 
fer the legal effect of an indorsement rather than a bare assignment, 
regarding the nature of the transferee’s title. 

In other jurisdictions, the decisions on the same problem have 
not always been uniform, but the weight of authority as well as sound 
reasoning leads to the result reached by the Wisconsin court.!! 
Hatch v. Barrett! is the principal case to the contrary. It was there 
held that the transferee under an indorsement “I hereby assign the 
within note . . . without recourse” passes a title subject to equities, 
the court saying: 


“A negotiable note, if payable to order, can be assigned free 
from all equities only by indorsement. . . . If parties accept 








* Wis. Stat. (1935) $116.43. 

*Cf. Cristina v. Mattenberger, 212 Cal. 670, 300 Pac. 450 (1931) (“sell, set 
over and assign”); Henderson v. Ackelmire, 59 Ind. 540 (1877) (“Assigned to 
S & Co.”); Marks v. Herman, 24 La. Ann. 335 (1872) (“transfer”); Adams 
v. Blethen, 66 Me. 19, 24 Am. St. Rep. 547 (1877) (“sold and delivered”) ; Maine 
Banking and Trust Co. v. Butler, 45 Minn. 506, 48 N. W. 333, 12 L. R. A. 370 
(1891) (“assign and transfer”) ; Lyons v. Divelbiss, 22 Pa. 185 (1853) (“assign’’) ; 
Thorp v. Mindeman, 123 Wis. 149, 101 N. W. 417, 68 L. R. A. 146, 107 Am. St. 
Rep. 1003 (1904) (“sell, transfer and assign”). 

*Crosby v. Roub, 16 Wis. 616, 84 Am. Dec. 720 (1863); Bange v. Flint, 25 
Wis. 544 (1870); Murphy v. Dunning, 30 Wis. 296 (1872). 

In these cases the writing of transfer was on a separate paper. 

” 123 Wis. 149, 101 N. W. 417, 68 L. R. A. 146, 107 Am. St. Rep. 1003 (1904). 

* Arant, The Written Aspect of Indorsement (1924) 34 Yale L. J. 144, 145; 
note (1926) 44 A. L. R. 1356. 
” 34 Kan. 223, 8 Pac. 129 (1885). 
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paper with the indorsement ‘without recourse’ with the 
expectation that the paper is negotiable, the indorsement 
ought to be made in strict compliance with the terms of the 
commercial law, in this way: ‘Without recourse, John Doe.’ 
or ‘Pay to Richard Roe or order, without recourse. John 
Doe.’ or in some other like form.’?* 


This reasoning seems wrong because no particular combination of 
words in an indorsement is necessary to preserve negotiability ; the 
essential thing is the intent of the parties.1* Since the enactment of 
the Negotiable Instruments Law, Hatch v. Barrett has been overruled 
by Farnsworth v. Burdick,” holding that the words “I Hear By 
assine this not over to... ” passed a title free from defenses of 
the maker, by force of Section 63 of the Negotiable Instruments 
Law.?* 


B. Liability of Transferor. Some courts have concluded that 
where language on an instrument amounts to an indorsement so as 
to pass title free from equities, the transferor becomes liable as an 
indorser. Such a conclusion, it is submitted, does not necessarily 
follow. For example, an indorsement “without recourse” does not 
destroy the negotiability of the paper, and the indorsee may take 
free from equities, yet the indorser is not liable on the instrument. 
Thus, the Wisconsin rule that “I assign” passes a title free from 
equities of the maker should not necessarily mean that the transferor 
under such a writing has assumed liability as indorser. The latter 
is a separate question, and one not yet determined in Wisconsin. 

The weight of authority is to the effect that a transferor under an 
“I assign” indorsement does assume the liability of an indorser." 
The cases to the contrary, holding that the transferor does not assume 
such liability, emphasize the fact that the transferor used the word 
“assign” rather than the word “indorse.”!* Under Section 63 of the 
Negotiable Instruments Law,!® the correct issue would seem to be 
whether the use of the word “assign” “clearly indicates” that the 
transferor intended to be bound as a mere assignor. Support for the 
position that use of the word “assign” does clearly indicate such an 
intent is found in the Statutes 3 and 4 Anne, Chap. IX, which gives 








* The words “without recourse” also appeared on the instrument involved in 
Thorp v. Mindeman. Beyond saying that these words do not destroy negotiability, 
the court did not refer to them in reaching its decision. 

“See Merrill v. Hurley, 6 S. D. 592, 602, 62 N. W. 958 (1895); N. I. L, 
$10; Wis. Stat. (1935) §116.14. Cf. N. I. L., $47; Wis. Stat. (1935) $116.52. 

04 Kan. 749, 147 Pac. 863 (1915). 

*See Wis. Stat. (1935) $116.68 (quoted in text). 

* Arant, The Written Aspect of Indorsement (1924) 34 Yale L. J. 144, 151; 
note (1926) 44 A. L. R. 1353. 

* Cristina v. Mattenberger, 212 Cal. 670, 300 Pac. 450 (1931). 
See Wis. Stat. (1935) §116.68 (quoted in text). 
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a remedy to the holder against an indorser but not against an 
assignor.*° Cristina v. Mattenberger* is authority for the view that 
Section 63 of the Negotiable Instruments Law did not resolve the 
question of whether words of assignment amounted to an indorse- 
ment or not. However, the fact that the conflict continues over the 
proper interpretation of the word “assign” indicates that such word 
does not clearly express an intent to be bound other than as an 
indorser. That being so, Section 63 should be held to constitute such 
“assignor” an indorser. 

An argument that the word “assign” indicates an intention to 
be a mere assignor rather than an indorser is founded on the maxim 
that to express one is to exclude the other. A blank indorsement 
implies both a transfer of title and an assumption of secondary lia- 
bility by the indorser. In the cases here considered, the transferor 
has written other words in addition to signing his name. It is argued 
that he must have had a purpose in so doing. Having expressed one 
consequence, transfer of title, which would result by implication from 
his signature alone, and having remained silent as to the other, 
assumption of liability, the argument is that the transferor intended 
te accomplish only the consequence expressed. It is, however, well 
known that people commonly transfer negotiable instruments by writ- 
ing thereon language which they have seen on other commercial 
instruments without exact knowledge or intention as to the legal 
effect of such language. 

The cases holding that an indorsement “I assign” imports liabil- 
ity?? emphasize the nature of the paper on which the words of 
assignment are written rather than the literal meaning of the words 
themselves.2* It is argued that the customary manner in which 
negotiable paper is transferred is by indorsement, having a dual aspect 
as described above, and that presumably the parties intended to 
transfer such paper in the usual way. Under this view, the use of 
the word “assign” rather than “indorse” is regarded as a mere 
happenstance indicating nothing conclusive regarding the intent of 
the parties.2* Still other cases rely on the maxim that to express that 
which is already implied signifies nothing. Such cases reason that an 
indorsement in blank imports several consequences, one of which 
is assumption of liability, and that the mere expression of another 
implied consequence, namely, transfer of title, does not negative the 
former consequence which flows from the signature of the transferor 
on the instrument.25 This view finds further support from Section 63 





*Lyons v. Divelbiss, 22 Pa. 185 (1853). 

* 212 Cal. 670, 300 Pac. 450 (1931). 

*™ Note (1926) 44 A. L. R. 1353. 

* See Markey v. Corey, 108 Mich. 184, 66 N. W. 493, 36 L. R. A. 117, 62 Am. 
St. Rep. 698 (1895). 

* Norton, Bills and Notes (4th ed. 1914) 152. 

** Maine Trust and Banking Co. v. Butler, 45 Minn. 506, 48 N. W. 333, 12 

L. R. A. 370 (1891) ; Davidson v. Powell, 114 N. C. 575, 19 S. E. 601 (1894). 
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of the Negotiable Instruments Law, and from failure to use words 
of similar import to “without recourse” under Section 38.76 


II. Effect of “I Hereby Assign My Right, Title and Interest” 
Written on Negotiable Instrument 


A. Nature of Interest Acquired by Transferee. It is sometimes 
argued that when the transferor writes “I assign my right, title and 
interest in the within note” or similar words, he is indicating his 
intention not to transfer a title free from equities or not to assume 
an indorser’s liability.27 Two Michigan cases** held that such an 
indorsement destroyed negotiability. Aniba v. Yoemans* held that 
such language expressed the transferor’s intent to pass only such 
title as he himself had. Gale v. Mayhew* reasoned that such language 
indicated an intent that the transferor was not to assume secondary 
liability ; that the note was therefore not “indorsed” ; and concluded 
that the transfer did not cut off equities. In answer to Aniba v. 
Yoemans, there is no reason why the transferor should intend to 
limit the rights of the transferee against third parties. In criticism 
of the Gale case, language of transfer negativing an intention to be 
bound as an indorser does not necessarily negative an intention to 
pass a title free from defenses. 

The weight of authority holds that a transfer under these words 
cuts off the equities of third parties.*1 Evans v. Freeman** reached 
that conclusion by holding that such an assignment, being the equival- 
ent of an indorsement “without recourse,” does not destroy negotia- 
bility, i.e., cuts off the equities of the maker by force of Section 38 
of the Negotiable Instruments Law.** It might be contended, further- 
more, that it is to the advantage of both parties to the transfer to pass 
a title free from defenses and, unless a contrary intention is clearly 
expressed, perhaps by analogy to Section 63 of the Negotiable In- 
struments Law, the reasonable interpretation of their contract would 
be that they intended to pass the best possible title. 

As earlier suggested, an intention to pass a title free from equities 
can be inferred from an “I assign” transfer from the fact that the 
parties are transferring negotiable paper, and such is the effect of 
the usual transfer of that type of paper. The same argument can be 
advanced in regard to an “I assign my right, title and interest” 
transfer. An analogous argument is that the nature of the title which 








** Wis. Stat. (1935) §116.43. 

™ See Gale v. Mayhew, 161 Mich. 96, 125 N. W. 783 (1910); cf. Markey v. 
Corey, 108 Mich. 184 (1895). 

* Aniba v. Yoemans, 39 Mich. 171 (1878); Gale v. Mayhew, 161 Mich. 96, 
125 N. W. 783 (1910). 

* 3¢ Mich. 171 (1878). 

* 161 Mich. 96, 125 N. W. 783 (1910). 

* Arant, The Written Aspect of Indorsement (1924) 34 Yale L. J. 144, 145; 
$C. 3. 371. 
"142 N. C. 61, 54 S. E. 847 (1906). 
See Wis. Stat. (1935) $116.43 (quoted in text). 
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the transferee acquires is not due to any act or intent of the trans- 
feror, other than delivery, but because the transferee is in possession 
of negotiable paper and has met the requirements of a holder in due 
course.** | 


B. Liability of Transferor. Upon the question as to whether 
one who writes “I assign my right, title and interest” is liable to 
subsequent parties as an indorser, there is a conflict of authority.*® 
The majority of the cases hold him liable.26 Most of such cases 
reason that because a blank indorsement implies a transfer of what- 
ever title the transferor had in the instrument, the expression of that 
result, even in terms of assignment, does not indicate an intention 
to negative secondary liability.*7 Copeland v. Burke** emphasized the 
fact that the transferor was a business man who must have been 
familiar with qualified indorsements, and reasons that his failure to 
indorse “without recourse” indicated an intention to be bound. That 
reasoning, however, overlooks the fact that under Section 38 of the 
Negotiable Instruments Law®® any words “of similar import” will 
constitute a qualified indorsement and thus begs the question, namely, 
whether the language used is “of similar import” to “without re- 
course.” Another example of illogical reasoning is found in Sears 
v. Lantz and Bates, where the Iowa court said: 


“It must be regarded as settled in this state that the assign- 
ment of a promissory note by the payee thereof in writing 
on the note, vests the legal title therein in the assignee so as 
to enable him to bring an action in his own name against 
the maker. Such being true, an assignment amounts to an 
indorsement and makes the assignor liable as an indorser.”*? 


The court failed to perceive that the nature of the title acquired by 
the transferee and the nature of the liability of the transferor may 
be distinct issues. The decision was based on the earlier case of 
Sands v. W ood,** which held that “I assign” fails to negative an as- 
sumption of liability. The court does not consider whether “I assign 
my right, title and interest” might not be a stronger expression of 
intent to negative secondary liability. The Mississippi case of 
Divelbiss v. Burns* holds that Sections 38** and 63* of the Nego- 


“See N. I. L., §57; Wis. Stat. (1935) §116.62. 
"ec. 3.90. 
"es mc. 4.. 2285. 
* Divelbiss v. Burns, 161 Miss. 724, 138 So. 346 (1931); Prichard v. Strike, 
66 Utah 394, 243 Pac. 114 (1926). 
* 50 Okla. 219, 158 Pac. 1162, L. R. A. 1917A 1165 (1916). 
See Wis. Stat. (1935) §116.43. 
“47 Iowa 658 (1878). 
“Td. at 659. 
“1 Iowa 263 (1855). 
“161 Miss. 724, 138 So. 346 (1931). 
“See Wis. Stat. (1935) §116.43. 
“See Wis. Stat. (1935) §116.68. 
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tiable Instruments Law must be read together, and concludes that 
the burden is on the transferor to express in clear language his 
intention not to be bound as an indorser. 

It is suggested that the soundest basis for the majority view, that 
the language of assignment here considered does not exempt the 
transferor from secondary liability, lies in the policy of the law to 
protect innocent holders of negotiable paper. While Section 38 does 
not require “clear language” but merely language of “similar import” 
to “without recourse,” to constitute a qualified indorsement, Section 63 
does require “clear language” to indicate an intention to be bound 
in some other capacity than as indorser. While it is arguable that as 
a qualified indorser he is nevertheless bound in the capacity of an 
“indorser,” it may be contended that the term “indorser” in Section 
63 means regular indorser. Under this construction, words of 
assignment of interest would not negative liability of an indorser 
with sufficient clearness to satisfy Section 63. 

The leading case in support of the minority view,—that language 
of assignment of right, title and interest negatives an intention to be 
bound as an indorser,—is Spencer v. Halpern.*® In that case the 
Arkansas court inquired: “Why use so many words if the assignor 
intended to be bound as an indorser?” This case has considerable 
support.*7 Other courts have reached the same conclusion under the 
Negotiable Instruments Law by holding that an assignment of the 
type here considered is “of similar import” to “without recourse,” 
and constitutes a qualified indorsement under which the indorser is 
not liable in the event of default by the primary obligor.** 

Under the present state of the Wisconsin law, the expression 
“I assign” passes to the transferee a title free from equities.” It 
does not necessarily follow that the transferor using such words is 
secondarily liable. However, the writer has not been able to find a 
single jurisdiction in which the court, having held that under such 
words the transferee takes free from equities, decided that the 
transferor was not liable as an indorser. In view of the requirement 
of Section 63° of the Negotiable Instruments Law that “clear 
language” is necessary to express an intention not to be bound as an 
indorser, the Wisconsin court may well hold the transferor under 
an “I assign” indorsement liable as an indorser. However, neither 
the nature of the title acquired by the transferee nor the liability 
of the transferor under the words “I assign my right, title and in- 








“62 Ark. 595, 37 S. W. 711, 36 L. R. A. 120 (1896). 

“32 8. C. L. 2858. 

“Hammond Lumber Co. v. Kearsley, 36 Cal. App. 431, 172 Pac. 404 (1918); 
Kane v. Eastman, 110 Cal. App. 753, 295 Pac. 63 (Cal. 1931); Mathes v. Bangs, 
128 Cal. App. 171, 16 P. (2d) 749 (1932); Kern v. Henry, 138 Cal. App. 46, 31 
P. (2d) 454 (1934); Fay v. Witte, 260 N. Y. Supp. 683, 236 N. Y. App. Div. 
567 (1932); Medlin v. Miles, 201 N. C. 683, 161 S. E. 207 (1931); see Evans v. 
Freeman, 142 N. C. 61, 54 S. E. 847 (1906). 

“Thorp v. Mindeman, 123 Wis. 149, 101 N. W. 417, 68 L. R. A. 146, 107 
Am. St. Rep. 1003 (1904). 

* See Wis. Stat. (1935) §116.68. 
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terest” has yet been determined in this state. The decisions in other 
jurisdictions are now fairly uniform to the effect that such language 
of transfer cuts off equities. The Wisconsin court will probably 
likewise support the policy of preserving negotiability whenever 
possible. Whether the transferor under such language of transfer 
will be held to incur the liability of an indorser will probably depend 
upon whether the court emphasises Section 38° or Section 63°? of 
the Negotiable Instruments Law. If Section 38 is emphasized, such 
language may be held to constitute a qualified indorsement with the 
result that the indorser will not be liable. It is to be hoped, that the 
court will emphasize Section 63 and hold that words like “I assign 
my right, title and interest” are not a clear indication of an intent 
to be bound other than as a regular indorser. It is submitted that 
this result is the more logical interpretation of the Negotiable Instru- 
ments Law, because Section 63 is addressed to the problem of determ- 
ining whether or not the transferor is an indorser. Section 38, on 
the other hand, determining whether the transferor is a regular or 
qualified indorser, properly does not apply until after it has been 
determined that the transferor is an indorser. The question raised by 
the language of transfer here considered is whether the transferor 
is an indorser at all; therefore Section 63 rather than Section 38 is 
the applicable section. 
Cuar_es E. NIEMAN 


CRIMINAL LAw—INDICTMENT AND INFORMATION—INCLUDED 
OrFrENSES.—The function of the indictment or information in the 
trial of criminal cases is to inform the court of the nature of the 
charge, to notify the defendant of what he is accused so that he may 
properly prepare and present his defense, and to enable him to plead 
acquittal or conviction in bar to a subsequent prosecution for the 
same offense.! If the charge can meet these tests and at the same 
time be construed to set forth all possible crimes of which the de- 
fendant may be guilty, society is relieved of the cost of successive 
prosecutions for the same act and the accused is more certain to be 
convicted of the precise offense which he committed. From this stand- 
point the doctrine of included offenses whereby a conviction of a 
lesser crime may be had on an indictment or information for a greater 
has an important bearing on the administration of justice in criminal 
cases. 

An interesting aspect of this question is raised by a recent North 
Dakota decision.2, The defendant was charged with shooting with 
the intent to kill under a section of the statutes also defining the 
crime of assault and battery with a deadly weapon and with like in- 





™ See Wis. Stat. (1935) §116.43. 
@See Wis. Stat. (1935) §116.68. 
*State v. LaFlamme, 116 Me. 41, 99 Atl. 772 (1917); State v. Allen, 12 Ind. 
App. 528, 40 N. E. 705 (1895). 
* State v. Muzzy, 262 N. W. 335 (N. D. 1935). 
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tent. Another section of the statutes* defined the crimes of assault 
and battery with a dangerous weapon and of shooting with the in- 
tent to do great bodily harm. The court gave to the jury three forms 
of verdict of guilty: shooting with the intent to kill; assault with 
a dangerous weapon with the intent to do great bodily harm; and 
simple assault. The jury found the defendant guilty of assault with 
a dangerous weapon with the intent to do great bodily harm and the 
court passed sentence for that offense. On appeal, the conviction 
was reversed on the ground that assault with a dangerous weapon 
with the intent to do great bodily harm was not included within the 
crime of shooting with the intent to kill and that, therefore, the legal 
effect of the verdict was a finding of simple assault. 

The decision of the court was based on an earlier case.5 There 
the court reasoned that, as a matter of legislative intent, shooting 
with the intent to do great bodily harm was a lesser included offense 
in the crime of shooting with the intent to kill and that assault with 
a dangerous weapon was included within the crime of assault and 
battery with a dangerous weapon with the intent to kill but that no 
other pairing of the offenses was possible. In support of its decision 
the court invoked the principle that where specific provision is made 
in one section of the statutes such specification is controlling as 
against more general provisions relating to the same subject. This 
result was reached even though, as a matter of law, it is not possible 
to commit the crime of shooting with a deadly weapon with the intent 
to kill without also committing the offense of assault and battery 
with the intent to do great bodily harm. It is also to be noted that 
a verdict of simple assault was held to be responsive to the charge. 

By the general rule at common law the accused could be found 
guilty of any lesser offense necessarily included in the charge of the 
greater.6 With minor variations in wording this principle is em- 
bodied in the statutes of most states as follows: “The jury may 
find the defendant guilty of an offense the commission of which is 
necessarily included in that with which he is charged or of an at- 





*“Every person who shoots or attempts to shoot at another with any kind 
of firearms, airgun, or other means whatever with intent to kill any person, or 
who commits amy assault and battery upon another by means of any deadly 
weapon, or by such other means or force as was likely to produce death, with in- 
tent to kill any other person, is punishable by imprisonment in the penitentiary 
not less than one and not exceeding ten years.’ N. D. Comp. Laws (1913) 
$9519. 

*“Every person who, with intent to do bodily harm and without justifiable 
cause, commits any assault or assault and battery upon the person of another, with 
any sharp or dangerous weapon, or who without such cause, shoots or attempts 
to shoot at another, with any kind of firearm or air gun or other means whatever, 
with intent to injure any person, although without intent to kill such person or 
to commit any felony, is punishable by imprisonment in the penitentiary not less 
than one and not exceeding five years, or by imprisonment in a county jail not 
exceeding one year.” N. D. Comp. Laws (1913) §9549. 

*State v. Cruikshank, 13 N. D. 337, 100 N. W. 697 (1904). 

*Watson v. State. 116 Ga. 607, 43 S. E. 32 (1902); Malloy v. State, 58 
Neb. 204, 78 N. W. 525 (1899); 1 Bishop, Criminal Law (9th ed. 1923) §§ 794, 
798. 
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tempt to commit the offense.”? In Wisconsin and Massachusetts 
the statute applies only in cases where a felony is charged. In 
Nebraska the statute limits the principle to offenses of different 
degrees.® 

By the majority view a lesser offense is “necessarily included” in 
the charge of the greater if the proof necessary to establish the 
greater offense establishes every element of the lesser’® or, in 
other words, the defendant can be convicted of any crime necessarily 
committed while committing the crime charged.11_ Under this rule the 
indictment or information need not state the particular circumstances 
of the lesser crime or specifically name it.1? 

Courts upholding this interpretation of the statute have held that 
a charge of assault with a loaded gun with the intent to kill will 
support a conviction for assault with a deadly weapon,!* and that 
assault by means of a knife with the intent to kill will support a con- 
viction of assault with intent to do great bodily harm.** 

However, a verdict of assault and battery is not responsive to a 
charge of assault, since an assault does not necessarily involve the 
commission of a battery® and, likewise, firing a gun with the intent 
to kill will not support a finding of assault and battery with a danger- 
ous weapon.?® 

Wisconsin has followed the majority in holding that assault and 
battery is included within assault and battery with a dangerous 
weapon with the intent to kill ;17 that under an information charging 
rape the defendant may be convicted of assault with intent to com- 
mit rape ;!® and that a verdict of assault and battery is responsive to 
a charge of shooting a firearm with the intent to kill.1® 

However, assault with intent to maim and disfigure is not included 
in assault with intent to murder since the specific intent necessary to 
constitute the lesser crime is not involved in the greater.2° And 
where the indictment charged rape accomplished by force on a 
child under ten years of age it was held that a finding of rape on a 
child over ten years was not within the scope of the charge.24 The 
court reasoned that although the charge contained allegations of 





"Cal. Pen. Code (1925) §1159; N. D. Comp. Laws (1913) §10890; Okl. 
Comp. Stat. (1921) §2740; see Am. Code Crim. Proc. (Am. Law Inst. 1930) §348 
where the statutes are collected and compared. 

*Wis. Stat. (1935) §357.09; Mass. Gen. Laws (1932) c. 278 §12. 

* Neb. Comp. Stat. (1922) §10153. 

* Birker v. State, 118 Wis. 108, 94 N. W. 643 (1903). 

™ State v. Woolman, 84 Utah 23, 33 P. (2d) 640, 93 A. L. R. 724 (1934). 

*Birker v. State, 118 Wis. 108, 94 N. W. 643 (1903). 

* Territory v. Alarid, 15 N. M. 165, 106 Pac. 371 (1909). 

“State v. Crist, 62 Wash. 326, 113 Pac. 772 (1911); State v. Gill, 64 S. W. 
(2d) 264 (Mo. 1933). 

* People v. Johnson, 147 Ill. App. 86 (1909). 

* Polk v. State, 15 Okla. Cr. 324, 176 Pac. 538 (1918). 

* McKinney v. State, 25 Wis. 378 (1870). 

* State v. Mueller, 85 Wis. 203, 55 N. W. 165 (1893). 

* Birker v. State, 118 Wis. 108, 94 N. W. 643 (1903). 

* Kilkelly v. State, 43 Wis. 604 (1878). 

™State v. Erickson, 45 Wis. 86 (1878). 








416 WISCONSIN LAW REVIEW 


force such allegations were not essential to the crime intended to be 
charged, i.e. statutory rape and, hence, would be treated as mere 
surplusage. So construed, the indictment was denuded of the ele- 
ments of force essential to the crime of rape on a female above the 
age of consent. 

An information which was insufficient to charge first degree 
murder because the words “malice aforethought” were omitted was 
held insufficient to charge murder in the second and third degrees 
in the absence of apt language characterizing those offenses, but 
sufficient to charge first degree manslaughter.22, Where the defendant 
was indicted and convicted of fourth degree manslaughter it was 
held that the trial court committed no error in refusing to allow the 
jury to find the defendant guilty of assault and battery. The only 
defense was that the defendant’s act was not the cause of the death 
and the finding of the jury having resolved that issue against the 
accused there could be no conviction of any offense less than fourth 
degree manslaughter.” 


This last decision suggests a limitation upon the general rule, 
namely, that where the nature and circumstances of the case can 
logically permit of a conviction of the greater offense only the jury 
will not be permitted to find the lesser. Thus where the defendant 
was indicted for assault with the intent to commit rape and the de- 
fense was an alibi it was held that there could be no conviction of 
assault in a lesser degree. If defendant’s alibi was disproved his 
offense was necessarily assult with intent to commit rape; if the alibi 
was established then defendant could not have been guilty of any 
offense.** And where the defendant admits acts constituting assault 
in the second degree, if not done in self-defense, there can be no con- 
viction of assault in a lesser degree.”> Similarly, where the defendant, 
under an indictment for first degree manslaughter, was charged with 
beating a child to death with an iron poker and his defense was that 
the child died as the result of a fall it was held that there could be no 
conviction of manslaughter in the second degree. The court argued 
that, from that nature of the evidence, the defendant either un- 
lawfully killed the child in the act of beating her or else he was en- 
tirely blameless and, therefore, no third verdict was possible.?® 
These cases suggest a way of restricting the application of the 
doctrine in cases where it would permit a finding by the jury which 
no view of the evidence could reasonably support. On principle the 
decisions so holding seem to be correct. It seems clear that the jury 
should be limited to the possibilities which the evidence actually 
presents and should not be permitted to find the accused guilty of a 
lesser crime merely because they doubt that he committed the greater. 





™In re Carlson, 176 Wis. 538, 186 N. W. 722 (1922). 

* Roohana v. State, 167 Wis. 500, 167 N. W. 741 (1918). 

* State v. Kruger, 60 Wash. 542, 111 Pac. 769 (1910). 

*State v. Reynolds, 94 Wash. 270, 162 Pac. 358 (1917). 

* People v. De Garmo, 73 N. Y. App. Div. 46, 76 N. Y. Supp. 477 (1902). 
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On the related question of whether it is prejudicial error to refuse 
instructions on a lesser offense where the evidence does not warrant 
it, the authorities are divided. Wisconsin holds that such refusal 
while error is not grounds for reversal because not prejudicial to 
the accused.27 This result is reached on the theory that the ad- 
vantage is with the accused since, if acquitted of the higher charge, 
he cannot be convicted of any other but must be found not guilty. 
The contrary authorities?* argue that if the lesser offense is not sub- 
mitted to the jury they may find the accused guilty of the greater 
crime rather than acquit and, as a result, the defendant may be pun- 
ished more severely than he deserves. Viewing the matter from the 
standpoint of efficiency and accuracy in the administration of crim- 
inal justice the latter result seems more desirable. Granting that 
failure to submit the lesser offense may not be prejudicial to the 
accused, nevertheless, the ultimate outcome may be that a defendant 
who should have been found guilty of some offense will be acquitted 
entirely. A subsequent prosecution may be barred on the ground that, 
under proper instructions by the trial court, the defendant might have 
been convicted of the lesser crime and, hence, has been in jeopardy. 
The obvious result in such cases is to leave a loophole in our system 
of criminal prosecution through which offenders can escape. 

Another question which arises is whether, where two crimes have 
certain elements in common but where some additional element not 
part of the crime charged is essential to constitute the other, the 
necessary allegations may be included together in such a way as to 
warrant a conviction of either crime. The reasoning of the court in 
the Wisconsin cases does not appear to be entirely consistent. In an 
early case it was held that, in an information for rape, the insertion 
of an allegation that the crime was committed on a married woman 
would not warrant a conviction of adultery.2® The court said, “a 
defendant charged with one crime cannot be convicted of another 
and different crime, unless the allegations necessary to constitute 
the greater crime charged in the indictment or information are also 
sufficient to constitute the lesser crime.”8° In a later case, it was 
alleged that the defendant obtained money by false statements in 
writing as to the assets and liabilities of a corporation of which he 
was secretary. The crime which the information professed to charge 
was obtaining money under false pretences. To constitute this crime 
it was not necessary that the false statements be in writing nor that 
the misrepresentation be as to the assets and liabilities of a corpora- 
tion. After the State had rested its case it was permitted to amend 
the information to charge the crime defined by another statute of ob- 





*™ Murphy v. State, 108 Wis. 111, 83 N. W. 1112 (1900); Hempton v. State, 
111 Wis. 127, 86 N. W. 596 (1901); Vogel v. State, 138 Wis. 315, 119 N. W. 190 
(1909). Accord: Cross v. State, 73 Fla. 530, 74 So. 593 (1917). Cf. Walsh v. 
State, 195 Wis. 540, 218 N. W. 714 (1928). 

* Clemons v. State, 8 Okla. Cr. 452, 128 Pac. 739 (1912); Hickman v. State, 
32 Okla. Cr. 307, 240 Pac. 1097 (1925). 
*State v. Hooks, 69 Wis. 182, 33 N. W. 57 (1887). 
"Id. at 186. 
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taining money by false representations in writing by an officer of a 
corporation. It was held that this amendment was not prejudicial to 
the accused since both crimes were sufficiently charged in the informa- 
tion as it was originally presented.*! The reasoning of the two cases 
is difficult to reconcile since allegations that the statements were in 
writing and concerned the property of a corporation are as unneces- 
sary to a charge of obtaining money under false pretenses as is an 
allegation that the prosecutrix was a married woman unnecessary 
to an information for rape. 

Under the view held by a number of courts, unless the charge of 
the greater crime in form and by express statement includes a charge 
of the lesser crime there can be no finding of such lesser crime as an 
included offense. Thus, Kentucky has held that an indictment for 
maliciously cutting with a knife with the intent to kill does not charge 
an assault and battery,®? nor will an indictment for maliciously shoot- 
ing with the intent to wound warrant a conviction of simple assault 
or breach of the peace.** Similarly, in Louisiana it is held that a 
verdict of assault with a dangerous weapon is not responsive to a 
charge of shooting with the intent to commit murder ;** that the trial 
court properly refused to instruct on assault with a dangerous weapon, 
assault and battery and simple assault under an indictment for shoot- 
ing with the intent to murder ;*5 and that an indictment for inflicting 
a wound less than mayhem with a dangerous weapon does not charge 
assault or assault and battery.** 

However, a conviction for assault may be had where the indict- 
ment charges assault and wounding? and a verdict of shooting with 
the intent to murder is proper under an indictment for shooting with 
the intent to murder while lying in wait.** 

An even more restrictive rule appears to prevail in California 
and New York. Where the defendant was charged with committing 
an assault with a deadly weapon by shooting a loaded firearm, the 
court held that the only offense charged was assault with a deadly 
weapon. A refusal by the trial court to instruct on simple assault was 
affirmed.® The court reasoned that the defendant was either guilty 
of an assault by shooting or was not guilty, an assault by any other 
means not being alleged. And where the indictment was for first 
degree assault by firing a revolver with the intent to kill it was held 
that the jury could find assault in the second degree but could not 
find assault in the third degree which was defined by statute as 


* Laev v. State, 152 Wis. 33, 139 N. W. 416 (1913). 

= Lewis v. Commonwealth, 156 Ky. 336, 160 S. W. 1061 (1913). 

* Noral v. Commonwealth, 202 Ky. 318, 259 S. W. 706 (1924). 

“State v. Allen, 40 La. Ann. 199, 3 So. 537 (1888). 

* State v. Foster, 150 La. 971, 91 So. 411 (1922). 

*State v. Van Zelfden, 178 La. 884, 152 So. 554 (1934). 

* State v. Foster, 149 La. 521, 89 So. 680 (1921). 

“State v. Evans, 40 La. Ann. 216, 3 So. 838 (1888); State v. Price, 45 La. 
Ann. 1430, 14 So. 250 (1893). 
* People v. Thomas, 100 Cal. App. 82, 279 Pac. 826 (1929). 
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assault under circumstances not amounting to assault in either of the 
two higher degrees.*° 

Under some statutes the lesser offense must be of a degree in- 
ferior to that of the greater crime charged.*1 Thus, where maliciously 
shooting with the intent to kill carried the same penalty as assault 
with intent to do great bodily injury it was held that a finding of the 
latter crime was not responsive to a charge of the former.*? And 
where a statute defined the crime of maliciously cutting with the 
intent to kill or wound it was held that an indictment for maliciously 
cutting with the intent to kill would not authorize a conviction of 
cutting with the intent to wound.** 

It would thus appear that the courts have given three interpreta- 
tions to the more common type of statute.4¢ The majority hold that 
the lesser crime is sufficiently charged if, by legal definition, its com- 
mission is necessarily involved in the commission of the greater. 
And this appears to be true even though the lesser crime is not 
specifically named or set forth in the charge of the greater. Under 
the second view, represented by Louisiana and Kentucky, the lesser 
crime must be specifically named and set forth in the indictment. A 
third variation is suggested by the decisions of California and New 
York, namely, that where the charge is based on a statute describing 
an offense committed in a particular manner a conviction will not be 
permitted of a more general offense of the same generic class. It 
is to be noted that the mere fact that one cannot commit the greater 
crime without also committing the lesser is not alone sufficient to 
satisfy the requirements of the last two views. The courts so holding 
appear to be moved by considerations of policy. It is doubtless felt 
that the jury, unless closely restricted to the letter of the indictment 
or information may, when in doubt as to the defendant’s guilt of the 
greater crime or when disposed to leniency, let the offender off with a 
much lighter sentence than he deserves. 

The holding of the principal case*5 is not embraced within any 
of these three views. Under the majority rule the decision would 
probably have gone the other way on the ground that it is not pos- 
sible to fire a gun at another with the intent to kill without also com- 
mitting an assault with a deadly weapon with the intent to do bodily 
harm. Under either of the other two views the verdict of simple as- 
sault allowed in the principal case would have been held not re- 
sponsive to the information. A contrary result has been reached 
under identical statutes.*® 

From the standpoint of efficient and accurate justice the broader 
majority view seems most desirable. The question of safeguarding 
the rights of the accused presents no serious difficulty. As far as 








“ People v. Randazzo, 127 N. Y. App. Div. 824, 112 N. Y. Supp. 104 (1908). 
“Neb. Comp. Stat. (1922) §10153. 

“Tasich v. State, 110 Neb. 709, 194 N. W. 813 (1923). 

“ Barber v. State, 39 Ohio St. 660 (1884). 

“See supra note 7. 

“State v. Muzzy, 262 N. W. 335 (N. D. 1935). 

“Campbell v. State, 14 Okla. Cr. 319, 170 Pac. 915 (1918). 
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notice is concerned, if it be once determined as a matter of sub- 
stantive law that a charge of crime A also charges crimes B, C and 
D an indictment for the first gives notice to the accused that he will 
also be called upon to defend against a charge of each of the others.‘7 

On the question of pleading the conviction or acquital in bar to 
a subsequent prosecution the same reasoning applies. If the accused 
has been prosecuted for crime A he may plead that he could have 
been convicted under the previous indictment of crimes B, C, or D 
and thus has been in jeopardy. 

As a matter of policy the question is arguable. The argument 
favoring the more restricted rule is that a jury, if permitted to do so, 
may when in doubt as to the defendant’s guilt of the greater crime 
compromise on a verdict which the nature and circumstances of the 
case do not justify. To a great extent this evil can be forestalled by 
the trial court in refusing to instruct on the lesser crime when the 
evidence or pleadings do not justify a conviction of it. Moreover, the 
broader rule seems most in harmony with the present trend toward 
individualization in the treatment of criminal offenders. The greater 
discretion placed in the jury and in the court to fit the punishment 
to the nature and circumstances of the crime which seems to follow 
from the majority view adds an element of flexibility to the conduct 
of criminal prosecutions. And, in addition, the State is saved the 
expense of instituting and conducting another prosecution for the 
lesser offense while, at the same time, the accused is given greater 
assurance that he will not be convicted of a crime higher than that 
of which he is really guilty. 

Davip L. Futton 


EXECUTORS AND ADMINISTRATORS—LIABILITY FOR LossEs Oc- 
CURRING THROUGH BANK FAILuRE.—Two questions confront the 
executor or administrator who finds in his possession cash funds of 
the estate: (1) If he deposits the money in a bank which subsequently 
fails, will he have to account for the principal? (2) If he mistrusts 
the bank and keeps the money where it earns nothing, will he never- 
theless be required to pay the interest which it might have earned? 

In a Nebraska case, /n re Hunter's Estate,1 a testator left shares 
of stock in a savings and loan association, these shares being similar 
to a time deposit in that they were convertible into cash at the bank 
upon thirty days’ notice. During a period of numerous bank failures 
the administrator of the estate became anxious about this investment. 
Without a court order? he converted the stock, withdrew the cash, and 
placed it in a non-interest bearing deposit in another bank. He later 
withdrew the money and kept it thereafter in a safety deposit box. 
Neither of these banks failed. When the legatees sought to make 
the administrator account for the interest which would have been 





“ State v. Miller, 322 Mo. 1199, 18 S. W. (2d) 492 (1929); State v. Flattman, 
172 La. 620, 135 So. 3 (1931). 

*262 N. W. 41 (Neb. 1935). 
*Neb. Comp. Stat. (1929) 30-1404, similar to Wis. Stat. (1933) §317.02. 
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earned during the last quarter of 1932 and the first quarter of 1933, 
the trial court charged him for the first quarter only, finding legal 
cause for withdrawal in January, but not before. Upon appeal, held, 
that the administrator was not chargeable with interest for the sec- 
ond quarter; and the court indicated that if the administraor had 
appealed the point, they would have excused him for the first quar- 
ter also, “if the transaction was in good faith, without profit to 
himself, and he exercised the care, prudence, and judgment which 
a man of fair average capacity and ability would have exercised in 
the transaction of his own business affairs, and this is true, even 
though subsequent events should disclose that the action taken was 
not necessary.” 


This holding is not inconsistent with the general rule that the 
personal representative is liable for interest when he makes interest® 
or is presumed to have done so,* though not otherwise.5 The repre- 
sentative has been charged with interest on a large sum of which he 
kept in a non-interest bearing deposit in the bank of which he was 
director and cashier,* on money which he kept in a safe for three 
years and used occasionally for his personal benefit,? on funds which 
he mingled with other funds belonging to himself* or to others,® 
and upon funds kept after expiration of the statutory period of one 
year.’ In all of these cases there was reason to suspect that the repre- 
sentative’s purpose in keeping the funds in his own possession was 
to secure some benefit to himself. 

Two recent cases in New York!? hold that the representative 
becomes personally liable for interest if he fails to deposit cash funds 
in an interest-bearing deposit, both cases quoting ancient authority 
to the effect that trust funds must not be buried in the earth or 
stored away, but should be put into the bank. 

None of these cases squarely meets the situation where the funds 
were kept idle because it appeared unsafe to lend them out, as in 
the Nebraska case; but the Nebraska decision seems to follow as a 
necessary corollary from the rules which the courts have laid down 
with respect to the representative’s liability for the principal which 





*In re McPhee’s Estate, 156 Cal. 335, 104 Pac. 455 (1909). 

*In re Brown’s Estate, 113 Ia. 351, 85 N. W. 617 (1890) ; Zimmer v. Saier, 158 
Mich. 170, 122 N. W. 563 (1909). 

* Mayer v. McCracken, 245 Ill. 551, 92 N. E. 355 (1910); In re Evans’ 
Estate, 212 Ia. 1, 232 N. W. 72 (1930); Hayes v. National Surety Co., 169 Miss. 
676, 153 So. 515 (1934); In re Williams’ Estate, 55 Mont. 63, 173 Pac. 790, 1 
A. L. R. 1639, (1918) ; In re Gehring’s Will, 179 Wis. 589, 192 N. W. 36 (1923); In 
re Burroughs’ Estate, 278 N. Y. Supp. 997 (Surr. Ct. 1935). 

*In re Grover’s Estate, 233 Mich. 467, 206 N. W. 988 (1926). 

"In re Hilliard’s Estate, 83 Cal. 423, 23 Pac. 393 (1890). 

*In re Bush’s Estate, 89 Neb. 334, 131 N. W. 603 (1911). 

* Westover v. Carman’s Estate, 49 Neb. 397, 68 N. W. 501 (1896). 

* Irwin v. Keokuk Sav. Bank & Trust Co., 218 Ia. 477, 255 N. W. 671 (1934). 

“ Gaff v. Cornwallis, 219 Mass. 226, 106 N. E. 860 (1914); Carolina Life 
Ins. Co. v. Arrowsmith, 174 S. C. 161, 176 S. E. 728 (1934). 

*In re Eddy’s Estate, 235 N. Y. Supp. 455 (Surr. Ct. 1929); In re Kruger’s 
Estate, 249 N. Y. Supp. 772, 139 Misc. Rep. 907 (Surr. Ct. 1931). 
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has been lost in a bank failure. These rules find expression in the 
probate code, adopted by the states in the Middle West during the 
last century, which provides that the executor or administrator “shall 
not make profit by the increase nor suffer loss by the decrease or 
destruction, without his fault, of any of the personal estate.”13 What 
is the test of “fault” with respect to funds of the estate kept in a 
bank ? 

Acting in a fiduciary capacity, the executor and administrator 
are subject to close scrutiny. “Anciently,” says Holdsworth, “a very 
slight amount of negligence, even a mistake in pleading, would be 
sufficient to render them liable in damages and costs out of their own 
estate.”14 In the early leading case of Tebbs v. Carpenter,'® the 
court said, “I am anxious not to discourage persons from acting as 
Executors, by throwing difficulties in their way, ... but... if 
Persons accept the Trust of Executors they must perform it; they 
must use due diligence.” The modern test is “that measure of pru- 
dence and diligence which is observed in regard to private affairs 
by men of reasonable prudence and fair average capacity.”1° In the 
banking situation, the liability is that of an ordinary bailee for 
hire. The representative must act with the same diligence as good 
business men would under similar circumstances ;!7 but he is not 
an insurer. 


Form of Deposit. A good business man, depositing trust funds, 
makes sure that the fiduciary character of their ownership was ap- 
parent in the name of the account.'® If the account stands in the 
name of John Jones, Admr., and the bank fails, the administrator is 
prima facie liable, and a jury will have to decide whether it was his 
own money or money of the estate which was lost.1® The rule also 
gives the bank the advantage of notice that the funds are in trust.?° 
It has been held that the loss must fall on the executor or administra- 
tor where the funds were deposited in his own name,?! though the 
deposit was in a separate bank,?? though he gave notice in some 


* Wis. Stat. (1933) §317.02. 

“3 Holdsworth, History of the English Law (3rd ed. 1922) 589. 

*1 Madd. 290, 299 (1816). 

*3 Schouler, Wills, Executors and Administrators (6th ed. 1923) 127. Cf. 
Scott v. Smith, 82 N. E. 556 (Ind. App. 1907) ; In re Chadbourne’s Estate, 15 Cal. 
App. 363, 114 Pac. 1012 (1911); Moore v. Moore, 47 App. D. C. 23 (1917); 
Young v. Ray, 193 S. W. 608 (Mo. App. 1917) ; Smith v. Jones, 89 N. J. Eq. 51, 
104 Atl. 380 (1918). 

** (1929) 60 A. L. R. 488. 

(1926) 43 A. L. R. 600. 

* Gatewood v. Furlow, 19 Ga. App. 74, 90 S. E. 973 (1916). 

7° (1926) 43 A. L. R. 600. 

™*Ditmar v. Bogle, 53 Ala. 169 (1875); Henderson v. Henderson, 58 Ala. 
582 (1877) ; Norris v. Hero, 22 La. Ann. 605 (1870) ; Jenkins v. Walter, 8 Gill. & J. 
218, 29 Am. Dec. 539 (Maryland, 1836); Re Stafford, 11 Barb. 353 (N. Y. 1851); 
Baskin v. Baskin, 4 Lans. 90 (N. Y. 1871); Re Clark, 104 Okla. 245, 230 Pac. 
891 (1924). 
™ Re Arguello, 97 Cal. 196, 31 Pac. 937 (1893). 
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other way to the officers of the bank,?* and though he can show en- 
tire good faith.*4 

A view somewhat more liberal toward the representative is ex- 
pressed in a recent Michigan case.*5 An administrator deposited 
funds in a joint account, so that the signatures of both Henry C. 
French, the administrator, and his surety were required upon checks. 
On the following day the bank cashier receipted a notice that French 
was “fiduciary” of the estate of Marvin C. French. The court per- 
mitted the administrator to show the bank failure in making his 
accounting. 

Knowledge of Bank’s Condition. Where the deposit is made 
in the name of John Jones as Administrator of the Estate of Henry 
Smith, deceased, the representative is protected, provided that he 
exercised the care of an ordinarily prudent man acting in his own 
affairs.2® Thus, if the funds remain in the same bank in which 
the deceased left them,?7 or if other funds are deposited in that 
bank,2® the fact that the deceased himself had confidence in the 
bank usually relieves the executor, “unless he should have known 
that the bank was reputedly unsafe.”2® Many of the cases go 
upon the character or reputation of the bank as determining whether 
the representative acted as an ordinarily prudent man would have 
acted in selecting a depositary for his own funds.3° 

If the personal representative is connected with the bank as 
president,3! cashier,’ or large stockholder,®* he is usually found 








* Williams v. Williams, 55 Wis. 300, 12 N. W. 465, 42 Am. Rep. 708 (1882). 

“Chancellor v. Chancellor, 177 Ala. 44, 58 So. 423, 45 L. R. A. (N. S.) 
1 (1912); Booth v. Wilkinson, 78 Wis. 652, 47 N. W. 1128 (1891). 

*In re French’s Estate, 267 Mich. 168, 255 N. W. 335 (1934). But see 
Jones v. O’Brien, 58 S. D. 213, 235 N. W. 654 (1931). 

* (1929) 60 A. L. R. 488. 

* Cook v. Barnes, 19 Ky. 1533, 43 S. W. 682 (1897); Denegre v. Denegre, 33 
La. Ann. 689 (1881); Re Connolly, 79 Mont. 445, 257 Pac. 418 (1927); Rowth v. 
Howell, 3 Ves. Jr. 565 (Eng. 1797). That the same rule applies in Scotland, see 
Trotter, Personal Liability of Executors in Scotland and England (1901) 13 
Jurid. Rev. 320. 

* Moore v. Eure, 101 N. C. 11, 7 S. E. 471, 9 Am. St. Rep. 17 (1888). 

*See Norwood v. Harness, 98 Ind. 134, 49 Am. Rep. 739 (1884). 

* King v. Porter, 160 So. 101 (Ala. 1935); In re Workman’s Estate, 196 
Iowa 1108, 196 N. W. 35 (1923); Bookhart v. Younglove, 207 Iowa 800, 218 
N. W. 533 (1928); Sheerin v. Public Administrator, 2 Redf. 421 (N. Y. Surr. 
Court, 1877); Curtis v. Edwards, 162 Mich. 47, 127 N. W. 36 (1910); In re 
Peck’s Estate, 73 Minn. 244, 75 N. W. 1112 (1898); Moore v. Eure, 101 N. C. 11, 
7S. E. 471, 9 Am. St. Rep. 17 (1888); Robinson’s Appeal, 2 Walk. 544 (Pa. 
1864). 

"In re Rorick’s Estate, 218 Iowa 107, 253 N. W. 916 (1934) ; Harding v. Can- 
field. 73 Minn. 244, 75 N. W. 1112 (1898). 

™Re Workman, 196 Iowa 1108, 196 N. W. 35 (1923); In re Enfield’s Estate, 
217 Iowa 273, 251 N. W. 637 (1933); In re Foster’s Estate, 218 Iowa 1202, 256 
N. W. 744 (1934); In re Horseman’s Estate, 167 Okla. 355, 29 P. (2d) 589 
(1934) (“In our opinion the burden is on the representative or administrator who 
receives property or money of the estate, and who thereafter seeks exoneration 
for loss on the ground that such loss occurred without his own fault or neglect, 
to present a showing that such is true.’’) 
™In re Rorick’s Estate, 218 Ia. 107, 253 N. W. 916 (1934). 
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to be charged with knowledge of the bank’s condition.*4 Even then 
some courts have allowed him to show good faith and proper dili- 
gence.*5 The position of a trust company affiliated with a bank®* 
is particularly difficult, as it may have to choose between breaking 
the bank at once or running the risk of strict liability. A recent 
Michigan case held that a trust company, charged with knowledge 
that the liquidity of the bank had fallen dangerously low, could 
protect itself only by withdrawing trust deposits.7 


Delay. Liability for loss of funds through bank failure has been 
predicated upon the representative's delay in making final settle- 
ment,’® or delay in paying the legatees after final account. 

The Wisconsin court excused a delay of twelve years in settle- 
ing an estate, and held that the administrator had met the burden of 
satisfactorily explaining his delay ; but in that case no loss resulted.3® 
In Shupe v. Jenks,*° an administrator failed to dispose of stock in a 
bank of which he was cashier, within the year limited by law. The 
stock was sold for failure to pay an assessment, resulting in a total 
loss to the estate. The court held that the administrator was negli- 
gent, and that he and his sureties were responsible on the bond to the 
extent of the resulting damage. 

The case of Coolidge v. Rueth,*1 seems to hold that if an ad- 
ministrator, without permission of the court, permits more than one 
year to elapse between the time of his appointment and his final settle- 
ment, he becomes absolutely liable for a loss to the estate through 
failure of a bank depositary ; but the authority of the case is doubtful 
because of later changes in the statutes.*? 

In that case letters of administration were issued in October, 
1927 ; final account was not approved until June 10, 1929; and the 
administrator had not secured permission for the delay of seven 
months. On June 25 and June 28, the administrator mailed out 
checks drawn upon the Sun Prairie bank of which he was cashier, 
but the checks did not come back to the bank before it closed on 
July 5. In an action upon the administrator’s bond, the court held that 
by failure to complete administration within the time required by 
law, no extension having been granted, the administrator had breached 


“In re Kendrick’s Estate, 214 Ia. 873, 243 N. W. 168 (1932); Re Scudder, 
47 N. Y. Supp. 101, 21 Misc. 179 (Surr. Ct. 1897); Britton v. Brewster’s Estate, 
113 Mich. 561, 71 N. W. 1085 (1897). 

* Re Workman, 196 Iowa 1108, 196 N. W. 35 (1923); In re Mullen’s Estate, 
97 Mont. 144, 33 P. (2d) 270 (1934); Re Connolly, 79 Mont. 445, 257 Pac. 418 
(1927) ; Re Maxwell, 1 Connolly 230, 23 Abb. N. C. 23, 3 N. Y. Supp. 422 (Surr. 
Ct. 1889). 

** Germania Safety Vault & T. Co. v. Driskell, 23 Ky. 2050, 66 S. W. 610 
(1902). 

In re Culhane’s Estate, 269 Mich. 68, 256 N. W. 807 (1934). 

* (1929) 60 A. L. R. 488; Wood v. Myrick, 17 Minn. 408 (1877); Woodley 
v. Halley, 111 N. C. 380, 16 S. E. 419 (1892). 
* Will of Hurley, 193 Wis. 20, 213 N. W. 639 (1927). 
“105 Wis. 334, 218 N. W. 375 (1928). 
“209 Wis. 458, 245 N. W. 186 (1932). 
“Wis. Laws 1933, c. 335. 
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his bond and thereafter the risks were upon the administrator and 
his bondsmen, who must make good the loss. 

The court did not stress the important fact of the administra- 
tor’s connection with the bank, but relied chiefly upon three statutes.*® 
Section 317.05 requires an administrator to give the same bond as 
an executor. Section 310.14 requires the executor to give bond to 
“administer, according to law, all the goods, chattels, rights, credits 
and estate...” and “to render a true and just account of his 
administration to the county court within one year and at any other 
time when required by such court.” Section 313.13 provides that the 
executor or administrator shall make an account within sixty days 
after the time limited for creditors to present their claims, and that 
the court shall then order him to proceed forthwith to a final settle- 
ment, unless certain causes for delay exist. 


The next section (313.14) provides that in case one of the speci- 
fied causes is shown to exist, the court may fix a time within which 
final settlement shall be made. When Coolidge v. Rueth was de- 
cided, this provision was followed by the words, “but such time shall 
in no case exceed twelve months” unless so extended. The court relied 
upon this limitation of twelve months, and not upon that portion 
of Section 310.14 which provides for an account within one year. In 
fact, in speaking of the bond, the court treats the requirement of 
account within one year as conflicting with Section 313.14, and re- 
gards as material only that portion of the bond which declares, “and 
shall administer, according to law, all the goods, chattels, rights, cred- 
its and estate of said deceased,” looking to Section 313.14 to de- 
termine what is meant by “according to law.” 

This reliance upon the limitation of twelve months in Section 
313.14 is important because in 1933 the law was changed, and the 
words “but such time shall in no case exceed twelve months” were 
left out of the new statute.** Unless the requirement of an account 
within one year, in the bonding statute, can be construed to require 
final settlement within one year, it would appear that the court 
must rely upon its own definition of what constitutes a reasonable 
time for final settlement. 

Section 317.04,45 deals with liability for waste, providing that 
the executor or administrator shall not be liable for losses resulting 
from his delay if he can show one or more of the causes for delay 
mentioned in section 313.13. As the last of these causes is “that some 
other good and sufficient cause for delay exists,” there should be a 
way out for the representative whose only neglect has been in failing 
to get an extension. 


Conclusion. As the representative is not liable for loss of the 
principal when he acts as a reasonable man in depositing funds in 
the bank which later fails, it would seem to follow that he should 


“ Wis. Stat. (1931) §§317.05, 310.14, 313.13. 
“Wis. Stat. (1933) §313.14. 
“ Wis. Stat. (1933) §317.04. 
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not be liable for interest when he acted reasonably, for the benefit of 
the estate, in holding funds idle, even though later events show that 
the money could safely have been put at interest. This is the rule 


of the Nebraska case. 
JoHN FRAMPTON 


WoRKMEN’s COMPENSATION — OCCUPATIONAL DIsEASEs. — In 
Schaefer and Co. v. Industrial Commission’ the Wisconsin Supreme 
Court undertook to restate the law governing compensation for sili- 
cosis or other occupational diseases under the Workmen’s Compen- 
sation Act,? both before and after the 1933 amendment.* As yet 
there has been no adjudication under the 1935 amendment.‘ Both 
amendments were passed to cure defects in the prior statutes fre- 
quently pointed out by the court.5 These defects were chiefly due to a 
failure to distinguish between occupational injuries and occupational 
diseases,® or to understand the nature of particular diseases such as 
silicosis. 

The court lays down the following conditions as essential prior 
to the 1933 amendment: (1) “disability” in the form of physical 
incapacity of the workman to perform his usual and customary work, 
rather than medical or pathological impairment ; (2) a resulting “wage 
loss,” that is, loss in time or rate of pay; and (3) the occurrence of 
the disability during the existence of the particular employer-employee 
relationship. The 1933 amendment, in retaining the word “disability,” 
adopted the judicial construction previously placed thereon, except 
that disability need not occur during the existence of the particular 
employer-employee relation. A disability will be compensated though 





*265 N.W. 390 (Wis. 1936) (Marsz, an employee, had been exposed to silica 
dust for over 26 years. A physical examination, at the request of a new insurance 
carrier, disclosed silicosis, as a result of which Marsz was discharged. The com- 
mission found Marsz suffered a compensable diability of fifty per cent due to his 
employment and ordered compensation paid on that basis. This award was con- 
firmed by the circuit court.) 

? Wis. Stat. (1933) c. 102. 

* Wis. Laws 1933, c. 402. Amended subsec. (2) of §102.01, by striking out the 
provision that the date of injury is “. . . the date when disability from occupa- 
tional disease first occurs,” and substituting the provision “‘. . . or in case of disease, 
the last day of work for the last employer whose employment caused the dis- 
ability.” 

*Wis. Laws 1935, c. 465. Creates §102.565, which provides: “(1) when the 
conditions of liability as provided in this chapter exist, except as provided in this 
section, and an employe is discharged from employment because he has a non- 
disabling silicosis under circumstances such as to occasion wage loss, the commission 
may allow such sum for compensation on account thereof, as it may deem just, 
not exceeding seventy per cent of his average annual earnings as defined in sec- 
tion 102.11.” 

*See Zurich Gen. Acc. & L. Co. v. Industrial Comm., 203 Wis. 135, 147, 233 
N. W. 772 (1930); Nordberg Mfg. Co. v. Industrial Comm., 210 Wis. 398, 403, 
245 N. W. 680 (1933) ; Massachusetts Bonding & Ins. Co. v. Industrial Comm., 211 
Wis. 52, 56, 247 N. W. 343 (1933). 

*See Zurich Gen. Acc. & L. Ins. Co. v. Industrial Comm., 203 Wis. 135, 233 
N_ W. 772 (1930) ; Schaefer & Company v. Industrial Comm., 265 N W. 390 (Wis. 
1936). 
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it arises subsequently, provided that the disease causing such subse- 
quent disability was contracted or aggravated while working for the 
employer who is sued, that such eniployer was the last whose em- 
ployment caused or contributed to the disability ; and that at such time 
the risk was upon the insurer sued. 

The law as applied by the court prior to the 1933 amendment had 
certain obviously inequitable results for the silicotic workman. It 
was possible for an employer to escape liability under the Act? by dis- 
charging a workman known or suspected to be suffering from silicosis 
before he became disabled. Likewise it was possible and not un- 
common for a workman, in ignorance either of his condition® or of 
the danger of jeopardizing his claim to compensation, to quit his 
employment before his disease disabled him, thereby losing the bene- 
fits of the Act.® Perhaps the most vicious situation was that wherein 
a workman aware of his condition faced the alternative of contin- 
uing to work and aggravating his disease, or quitting before he was 
“disabled” and thereby losing his claim for compensation.’® In many 
of the litigated cases the sole or controlling point at issue was the ex- 
istence of the employer-employee relationship at the time when the dis- 
ability was incurred.1! The court has apparently adhered to a defini- 
tion of “disability” as physical incapacity rather than medical or path- 
ological impairment of health, and has insisted on associating physical 
incapacity with “wage loss.”’?* While there is occasional uncertainty in 
the opinions, the court, in defining “wage loss,” seems to have main- 
tained the central thought of loss of time or rate of pay in the particu- 
lar employment resulting from present physical incapacity to perform 
work in the usual and customary manner. 


™North End Foundry Co. v. Industrial Comm., 217 Wis. 363, 258 N. W. 439 
(1935) ; Motor Castings Co. v. Industrial Comm., 262 N. W. 577 (Wis. 1935); 
Chain Belt Co. v. Industrial Comm., 264 N. W. 503 (Wis. 1936); Sivyer Steel 
Casting Co. v. Industrial Comm., 263 N. W. 565 (Wis. 1936). 

*Kimlark Rug Corporation v. Industrial Comm., 210 Wis. 319, 246 N. W. 
424 (1933). 

*The rule was stated in North End Foundry Co. v. Industrial Comm., 217 
Wis. 363, 372 (1935) in the following language: “. . . Unless he is so disabled as 
to be unable to perform his usual and customary work in the ordinary way dur- 
ing the time of his employment, he sustains no compensable injury even though 
while in the employment he may have been subjected to exposure which contributed 
to the end result.” 

See North End Foundry Co. v. Industrial Comm., 217 Wis. 363, 373, 258 
N. W. 439 (1935) ; Schaefer & Co. v. Industrial Comm., 265 N. W. 390 (Wis. 1936). 

™ Massachusetts Bonding & Ins. Co. v. Industrial Comm., 211 Wis. 52, 247 
N. W. 343 (1933); Wisconsin Granite Co. v. Industrial Comm., 208 Wis. 270, 242 
N. W. 191 (1932); Michigan Quartz Silica Co. v. Industrial Comm., 214 Wis. 289, 
252 N. W. 682 (1934). 

“North End Foundry Co. v. Industrial Comm., 217 Wis. 363, 378, 258 N. W. 
439 (1935). In Schaefer & Co. v. Industrial Comm., 265 N. W. 390, 392 (Wis. 1936), 
the court, in defining “wage loss,” stated: ‘Wage is dependent upon two factors: 
time and rate compensation. In the Zurich case, 203 Wis. 135, 233 N. W. 772 
(1930), it was held that an employee who was transferred from a place of ex- 
posure to outside work at a diminished wage, suffered a wage loss, that is, his 
rate of compensation per unit of time was diminished. There can be no doubt 
that a person who is so disabled that he can perform no service at all and because 
ot his incapacity loses both time and rate, sustains a wage loss. . . .” 
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The chief criticism which may be directed at the decisions prior to 
the Schaefer case is the failure of the court to apply its formulae to 
the facts of the particular cases. While the court has stated that the 
right to compensation does not depend upon whether the employee 
quits or is discharged,’* yet in every instance where the employee had 
been discharged he was denied compensation, whereas in cases of 
quitting, despite identical medical testimony and commission findings 
of disability, compensation has often been granted.'* 

To afford compensation for wage loss from physical incapacity 
not arising until after termination of a particular master-servant re- 
lationship, thereby eliminating the injustices described above, the 
legislature passed the 1933 amendment.’® In Milwaukee Malleable & 
Grey Iron Works v. Industrial Commission, the majority of the 
court, in construing this amendment, held that the word “disability” 
must receive the same construction as theretofore, and denied com- 
pensation on the ground that there had been no physical incapacity or 
wage loss during the master-servant relation. Justice Fairchild, in 
an acutely reasoned dissent, pointed out that such reasoning and re- 
sult virtually nullified the change in the statute aimed at correcting 
the injustices referred to, and argued that the word “disability” as 
used in the amendment must be given a new and enlarged meaning.!" 
In the Schaefer case, the court unanimously reached the result con- 
tended for by the dissent in the Milwaukee Malleable case, although 
by a different route. In the Schaefer case, the court insists on retain- 
ing the old definition of “disability,” but by stressing the literal word- 
ing of the amendment concludes that physical disability causing wage 
loss may be potential as well as present, with reference to a particu- 
lar master-servant relationship. This case was decided on the same 
day as the denial of rehearing in the Milwaukee Malleable case, which 
Chief Justice Rosenberry undertook to distinguish on its facts.1® In 
substance, however, the former case seems to have overruled the 








* North End Foundry Co. v. Industrial Comm., 217 Wis. 363, 258 N. W. 439 
(1935). 

* Cf. North End Foundry Co. v. Industrial Comm., 217 Wis. 363, 366, 258 
N. W. 439 (1935) (discharge) ; Motor Castings Co. v. Industrial Comm., 262 N. W. 
577, 578 (Wis. 1935) (discharge) ; Michigan Quartz Silica Co. v. Industrial Comm., 
214 Wis. 492, 493, 253 N. W. 167 (1933) (quitting). See Michigan Quartz Silica 
Co. v. Industrial Comm., 214 Wis. 289, 252 N. W. 682 (1933) (where the only 
medical testimony was based on a post-mortem examination six months after the 
employee’s death; yet, compensation was allowed, where he had quit his job). 

* Supra note 3. 

* 263 N. W. 662, 663 (Wis. 1935). 

* Ibid. at p. 664. “. . . An adherence to the meaning of the word “disability” 
in the compensation act prior to the amendment leads logically to the conclusion 
reached by my brethren, and unless from the context it can be said that the word 
as now used is not used with the meaning theretofore given the word, this dis- 
senting opinion is not justified.” 

*265 N. W. 390, 393 (Wis. 1936). “In the Milwaukee Malleable & Grey 
Iron Works case, supra, the Commission set aside the findings of the examiner as 
to wage loss and very clearly awarded compensation for so-called medical disabil- 
ity. The workman in that case was never able to earn a full wage and there was 
no proof that he in fact suffered a wage loss.” (Italics ours). 
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latter, and to have reached a result more in conformity with the in- 
tention of the legislature.’® 

As pointed out by the Chief Justice,” the 1933 Amendment as 
construed by the court throws a considerable burden on the finder of 
facts. It is to be expected that the court will be faced with a great 
volume of litigation on the application of the amendment to particular 
findings of fact. The 1935 amendment”! is a further step in clarify- 
ing the right to compensation for occupational diseases, but it is not 
likely either to reduce litigation to a minimum or to settle to the sat- 
isfaction of employers and employees the underlying problem of ade- 
quate compensation for unusual hazards incident to particular types 
of industrial activity. 

Lee K. Beznor. 








“Schaefer & Co. v. Industrial Comm., 265 N. W. 3 390 (Wis. 1936) “ 
The Court said the injury or wage loss must be sustained at a time when the 
relation of employer and employee existed. The act of 1933 clearly says that the 
time of injury shall be the last day of work for the last employer whose em- 
ployment caused disability. This obviously refers the “time of injury” back 
to a point in time when the employer and employe relationship existed.” Cf. Mil- 
waukee Malleable & Grey Iron Co. v. Industrial Comm., 263 N. W. 662, 663 
(Wis. 1935): “. .. The fact that he thereafter, at a time when he was not em- 
ployed, suffered from a complication of diseases which incapacitated him from 
further labor of any kind does not establish disability as it has been defined.” 
* Schaefer & Co. v. Industrial Comm., 265 N. W. 390, 393 (Wis. 1936). 
™ Supra note 4. 













RECENT CASES 


CoNSTITUTIONAL LAw—DELEGATION oF PowEeR—Fair Com- 
PETITION—WISCONSIN Recovery Act.—An original proceeding was 
brought in the Wisconsin Supreme Court to determine, in an action 
for declaratory relief, whether Chapter 110 of the Wisconsin Statutes 
of 1935 (Wisconsin Recovery Act) was unconstitutional as an 
unlawful delegation of legislative power to the governor and code 
authorities. The court declared that the act was constitutional in 
that it did not constitute an unlawful delegation of legislative power.! 


A somewhat similar statute, passed in 1933,? and modeled after 
the ill-fated National Industrial Recovery Act, was declared uncon- 
stitutional in Gibson Auto Co. v. Finnegan.* An amended recovery 
act was then being considered by the legislature, which was passed® 
shortly after the Schechter decision of the United States Supreme 
Court.® 

In the Gibson case, the court applied the rule announced in State 
ex rel. Wis. Inspection Bureau v. Whitman :* 


“The power to declare whether or not there shall be a 
law; to determine the general purpose or policy to be 
achieved by the law; to fix the limits within which the law 
shall operate, is a power which is vested by our constitutions 
in the legislature and may not be delegated. When, however, 
the legislature has laid down these fundamentals of a law, 
it may delegate to administrative agencies the authority to 
exercise such legislative power as is necessary to carry into 
effect the general legislative purpose,—in the language of 
Chief Justice Marshall, ‘to fill in the details’ (Citing 
Wayman v. Southard*).” 


the court quotes Wayman v. Southard with approval). ; 
The principle is sometimes stated as in Panama Refining Co. v. 
Ryan® that the legislature may delegate its power to an administrative 





*In re State ex rel. Atty. Gen. (Tavern Code Authority ), 264 N. W. 633 (Wis. 
1936). 

* Wis. Laws 1933, c. 476, Wis. Stat. (1933) c. 110. 

*217 Wis. 401, 259 N. W. 420 (1935). 

* Bill 235-A, 1935 Session of Wisconsin Legislature. 

* Wis. Laws 1935, c. 182, Wis. Stat. (1935) c. 110. 

*Schechter Poultry Co. v. U. S., 295 U. S. 495, 55 Sup. Ct. 837 (1935). 

It should be noted that the amended Wisconsin Act was completely drafted 
before the Schechter case was decided, and that any differences between the two 
houses of the legislature which had not been compromised prior to the Schechter 
decision related to minor matters. This bill was passed by the legislature and 
signed by the Governor a short time after the Schechter decision in the same 
form that it had been drafted. This fact will be adverted to later. 

7196 Wis. 472, 505, 220 N. W. 929 (1928). 

* 10 Wheat. 1, 43 (U. S. 1825) ; cf. In re Griner, 16 Wis. 423, 436 (1863) (where 
the court quotes Wayman v. Southard with approval). 

*203 U.S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 (1935). The doctrine of the 
Panama case was followed in State v. Sorenson, 260 N. W. 662 (Wis. 1935). 
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agency, but must fix some standard within which the discretion of 
the delegatee is confined. 

The statute considered in the Gibson case was held invalid be- 
cause no code was to be enacted unless a trade group requested it. 
This was a delegation of power to declare whether or not there should 
be a law, contrary to the rule of the Whitman case.?® In the principal 
case, the court decided that the defect had been cured. Initiative 
no longer rests with the majority of the trade group, or with the 
governor. By making it the duty of the governor to “investigate, 
ascertain, declare, and prescribe reasonable codes of fair compe- 
tition” the legislature had exercised its power and declared that there 
should be such laws." 

The court did not discuss the adequacy of the standard which 
guides the governor in determining whether or not there shall be a 
code. In fact, initiative to prescribe a code is still with the governor, 
but such discretion as he may exercise seems to be confined by a suit- 
able standard ; he must find as a fact that “such code is necessary for 
the stabilization of the intrastate business of such . . . industry.” 
This is a more definite standard than existed in the National Industrial 
Recovery Act where, for instance, the President might approve a 
code if it would “tend to effectuate the policy of this title.”1* In the 
former case, the policy, “stabilization of . . . industry” is expressly 
declared. In the latter case, the policy, declared in Section 1 of the 





* Gibson Auto Co. v. Finnegan, 217 Wis. 401, 407, 259 N. W. 420 (1935). 
The statute there under consideration read as follows: Wis. Stat. (1933) §110.04 
(1) (a): “Upon application to the governor by one or more trade or industrial 
associations or groups, the governor may approve a code . . . of fair competition 
for the conduct of the intrastate business of the trade . . . if the governor finds 

(1) That such code has been approved by a preponderant majority of persons 

engaged in such trade... . 
(2) That such associations or groups impose no inequitable restrictions on 
admission to membership. . . 

(3) That such code or codes are not designed to promote monopolies . . . 

(4) That such . . . codes are not inequitable .. .” 

“In re State ex rel. Att’y Gen’l (Tavern Code Authority), 264 N. W. 633, 
638 (Wis. 1936). The statute reads as follows: Wis. Stat. (1935) §110.04(1) (a): 
“Methods of competition in business and trade practices shall be fair. Unfair 
methods of competition in business and unfair trade practices are hereby pro- 
hitited. The governor is hereby invested with power and jurisdiction and it shall 
be his duty to investigate, ascertain, declare, and prescribe reasonable codes or 
standards of fair competition and trade practices for the various trades and 
industries in the state in which the competition is essentially intrastate. . . Such 
codes of fair competition . . . shall be prescribed and approved by the governor 
after such reasonable notice and hearing as he shall specify and if he finds 
(1) That such codes are not designed to promote monopolies. . . 

(2) That such codes are not inequitable .. . 

(3) That such code is necessary for the stabilization of the intrastate business 
of such trade or industry.” 

™ Wis. Stat. (1935) §110.04 (1) (a), supra note 11. 

*15 U.S.C. A. $703 (a). 
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act,'* was confused and self-contradictory. Thus under the Wisconsin 
Act, although the governor has a certain amount of discretion in 
declaring whether or not there shall be a law, his discretion is confined 
by the legislative standard, so that in effect it is the legislature, and 
not the governor, which has declared that there shall be a law. 

Having determined that the statute is not open to the objection of 
the Gibson case, the court in the principal case found it necessary to 
determine whether the discretion of the executive in prescribing the 
content of the codes was sufficiently confined. The standard was 
found in the words “codes of fair competition.” 

Two points made the court come to the conclusion that these 
words were a sufficient standard. First, there was an express declar- 
ation in the act that “unfair methods of competition are hereby pro- 
hibited.”*® Second, the legislature, when it passed the statute, had 
the Schechter case before it. In that case, “fair competition” had 
been held to be too general to serve as a standard, since it was not 
the antithesis of “unfair competition.”’7 The court felt that the 
legislature must have had the Schechter case in mind when it passed 
the act,’* and must have had in mind a more definite meaning of 
“fair competition” than that condemned in the Schechter case. 
Following this line of reasoning in construing the legislative intent, 
the court holds that the power granted to the governor is the power to 
eliminate “unfair methods of competition.” The opinion carefully 
points out, in consequence, that the governor or code authorities, 
in prescribing codes of fair competition, must limit the content of 
those codes to provisions which will eliminate unfair competition; 
provisions of the codes which have no reference to the elimination of 
unfair competition are apparently invalid.’® 





*15 U.S. C. A. §701; Schechter Poultry Co. v. U. S., 295 U. S. 495, 55 Sup. 
Ct. 837 (1935). 

“Is what is “necessary for the stabilization of . . . business” a finding of 
fact, or opinion of the governor? Cf. State ex rel. Finnegan v. Lincoln Dairy Co., 
265 N. W. 197 (Wis. 1936), in which the department of markets was 
authorized to promulgate regulations on finding that an emergency exists whereby 
“the milk supply . . . is ikely to be interrupted or impaired in quality to an extent 
affecting the public health or convenience, or whereby the distribution . . . 1s 
subject to ... unreasonable methods of competition, resulting in unjust ... 
prices to the producer . . . or the distribution . . . is subject to practices which 
will eliminate or tend to eliminate competition. . .” Wis. Stat. (1935) §100.03 (3) 
(b). Held: That there is no unlawful delegation of legislative power. (Italics ours). 

* Wis. Stat. (1935) §110.04 (1) (a), supra note 11. 

7 Schechter Poultry Co. v. U. S., 295 U. S. 495, 531, 55 Sup. Ct. 837 (1935); 
see Comment (1935) 11 Wis. L. Rev. 88, 90. 

* But an examination of the various bills and amendments as introduced 
in the legislature show that the bill was completely drafted before the decision in 
the Schechter case. Supra, note 6. 

In re State ex rel. Atty. Gen. (Tavern Code Authority), 264 N. W. 633, 
640 (Wis. 1936): ty 
“Any power that the Governor may exercise in that regard (i.e., prescribing 
codes) must relate itself reasonably to the elimination of unfair competition 
in business and unfair trade practices which are denounced by the act.” 
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No definition of unfair competition is given, but the court refers, 
by way of illustration, to the fair trade provisions of the Bituminous 
Coal Conservation Act of 1935.” It is difficult to generalize from 
such examples and from them draw a conclusion as to what is or is 
not unfair competition. But there seem to be two features which 
must be present to condemn any particular trade practice; there 
must be something about such a practice which is oppressive or 
unfair, and the practice condemned must have some relation to the 
methods which business men use in competing with each other. In 
this rather limited field the codes may operate.*4 As the court says, 
“What is unfair is one thing ; what is in the interest of the industry or 
the general welfare is quite another thing.”* “By way of illustration, 
neither the governor nor the code administrator can proceed under 
this act to deal with the whole subject of establishing maximum 
hours of labor, minimum rates paid, and working conditions not 
related to the matter of unfair trade practices and unfair methods 
of competition.” 

Construing the statute in this fashion, and limiting the effect of 
the codes to elimination of unfair methods of competition, the court 
was able to say that there was no unconstitutional delegation of legis- 
lative power to the governor and code authorities. But the court 
seems to have overlooked the nature of the program which was con- 
templated by the codes. It seems evident that the framers of the act 
contemplated that the codes should do more than eliminate those 
methods of competition which are unfair; the codes were intended 
to accomplish a program of economic rehabilitation; they were in- 
tended to be for the benefit of the industries affected and the general 
welfare.24 Thus, it would seem that in order to hold the statute 





15 U. S. C. A. §807 (i). (1935) (Guffey Act, §4, part 2 (i) ) The unfair 
methods of competition referred to in that act cover such acts as giving secret 
rebates or discounts, shipping unordered merchandise, “purchasing” business by 
gifts or bribes, misrepresentation of analyses of coal, false advertising, unauthor- 
ized use of trade marks, and similar practices. 

™But cf. Wis. Stat. (1935) §100.20 (2): “The department (of Agriculture 
and Markets), after public hearing, may issue general orders forbidding methods 
of competition in business . . . which are determined to be unfair. The depart- 
ment, after public hearing, may issue general orders prescribing methods of 
competition in business or trade practices ... which are determined by the 
department to be fair.” Quaere: When the legislature has already prescribed a 
method of eliminating unfair methods of competition, why should it now pro- 
vide a second method to accomplish exactly the same object? Is it not a reas- 
onable inference that the legislature meant to give power to the governor under 
the Recovery Act to accomplish some object other than that which may now 
be accomplished by the Department of Agriculture and Markets under §100.20? 

™In re State ex rel. Atty. Gen. (Tavern Code Authority), 264 N. W. 633, 
641 (Wis. 1936). 

* Id. at 640. 

* Wis. Stat. (1935) $110.01: “Declaration of Policy: . . . It is hereby declared 
to be the policy of the legislature to remove obstacles to business recovery, to 
promote the organization of industry for the purpose of codperative action among 
trade groups, to induce codperation between employers and employes, to elimin- 
ate unfair competitive practices, to reduce and relieve unemployment, to improve 
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constitutional, the court was forced to change it materially from 
what was actually intended by the legislature. 

Since the principal case was presented in a suit for declaratory 
relief, the decision was necessarily limited to the questions framed. 
The question as to whether the state can regulate prices in all intra- 
state business, whether or not such business is “affected with a public 
interest” was not touched on in the opinion. The only feature passed 
upon was the question of delegation of legislative power. In view 
of the reluctance of the United States Supreme Court to allow price 
fixing legislation when such legislation is directed at business not 
“affected with a public interest”, it would seem that the validity of 
price regulations in many of the codes is open to question.*® 

It should not be assumed that because of the favorable decision of 
the court in the principal case, the codes of fair competition will be 
constitutional in all their aspects or will accomplish what they were 
set out to do.”® The decision leaves many issues unanswered, and 
it is likely that the end of the constitutional battle over the Wisconsin 
Recovery Act is not yet in sight. 

ARTHUR MaGIDSsON 


CONSTITUTIONAL LAW—PRIVILEGES AND IMMUNITIES CLAUSE OF 
THE FoURTEENTH AMENDMENT—STATE INCOME Tax.—The Ver- 
mont Income and Franchise Tax Act of 1931! provided among other 
things for the imposition of individual income taxes with respect to 
income received on account of the ownership or use of or interest in 
any interest-bearing security, excluding, however, from such income 
interest received on account of money loaned within the state at a 
rate of interest not exceeding five per cent per annum, evidenced by 
a promissory note, mortgage, or bond for a deed bearing a like rate 
of interest. On appeal by a Vermont citizen-taxpayer from a judg- 
ment of the Supreme Court of Vermont sustaining the validity of the 








standards of labor, and otherwise rehabilitate and conserve the natural resources 
of the state.” Although the court recognizes that the declaration of policy of the 
legislature was not changed in the amended act, the above language nowhere 
appears in the opinion, and no attempt is made to reconcile the broad policy 
declared with the limited construction arrived at in the principal case. 

> Cf. Nebbia v. New York, 291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940 
(1933), which contains numerous examples of the validity of price fixing legis- 
lation when attacked under the “due process” clause of the Fourteenth Amend- 
ment. 

Doubleday Doran & Co. Inc. v. Macy & Co., 269 N. Y. 272, 199 N. E. 409 
(1936), decided the same day as the principal case, held that a statute of New 
York which attempted to regulate prices of all commodities bearing trade marks 
was unconstitutional because in conflict with the “due process” clause of the 
Fourteenth Amendment. The decision was unanimous. The court says, inter alia, 
“That the states cannot fix the selling price of any and all commodities has been 
settled.” 

In re State ex rel. Att’y. Gen’l. (Tavern Code Authority), 264 N. W. 633, 
641: “It is apparent that many other questions not dealt with in this opinion may 
be raised under this act. It may be so administered that in its administration it 
cannot be upheld on constitutional grounds.” 

* Public Laws of Vermont, 1933, §872 et seq. 
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act in every particular,? the Supreme Court of the United States 
held that apart from its invalidity under the equal protection clause, 
the exemption rendered the tax invalid under the privileges and im- 
munities clause of the Fourteenth Amendment. The Court rejected 
the contention that the exemption was a regulation of interstate com- 
merce and hence void under the commerce clause of the Constitution.‘ 

The decision in Colgate v. Harvey is significant from the stand- 
point of constitutional history in that it is the first instance of a case 
reaching the Supreme Court in which the litigant has successfully 
invoked the privileges and immunities clause of the Fourteenth 
Amendment.® In the dissenting opinion, Mr. Justice Stone cites forty- 
four cases in which a contention has been made of state abridgment 
of an alleged privilege or immunity protected by this clause and in 
which the contention has not been upheld.* Six additional cases 
might properly be included in the list.?_ The restrictive interpretation 
placed upon the privileges and immunities clause in the Slaughter- 
House Cases® and cases following, considered in connection with the 
results of cases involving the due process clause and other constitu- 
tional provisions imposing restrictions upon the states, led legal writ- 
ers to conclude that the privileges and immunities clause in and of 
itself added no new privileges to national citizenship, that privileges 
inherent in such citizenship were for the most part protected by 
explicit constitutional provisions (most of which extend their pro- 
tection to non-citizens as well as to citizens), and that the clause 
would not be relied upon by the Court as a basis for inhibiting state 
action except in unusual cases involving privileges and immunities not 
covered by more explicit provisions of the Constitution.® But in 
Colgate v. Harvey the court invoked both the equal protection clause 
and the privileges and immunities clause when the former would have 
provided a sufficient basis for the decision. 

In relying upon the privileges and immunities clause the Court 
recognized a general privilege of national citizenship which is entitled 
to protection against abridgment under that clause, namely the right 
“to engage in business, to transact any lawful business, or to make 
a lawful loan of money in any state other than that in which the cit- 





* Colgate v. Harvey, 107 Vt. 28, 175 Atl. 352 (1934). 

* Colgate v. Harvey, 56 Sup. Ct. 252, 80 L. ed. 225 (1935). 

*Id., note 2. 

*Some 300 cases have been decided in state courts but only in a few of the 
cases have litigants relying upon the clause been successful. 

*Colgate v. Harvey, 56 Sup. Ct. 252, 80 L. ed. 225 (1935). 

"Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383, 42 L. ed. 780 (1898); 
Blackstone v. Miller, 188 U. S. 189, 23 Sup. Ct. 277, 47 L. ed. 439 (1903) ; Jacob- 
son v. Massachusetts, 197 U. S. 11, 25 Sup. Ct. 358, 49 L. ed. 693 (1905); Lieber- 
man v. Van De Carr, 199 U. S. 552, 26 Sup. Ct. 144, 50 L. ed. 305 (1905); Muller 
v. Oregon, 208 U. S. 412, 28 Sup. Ct. 324, 52 L. ed. 551 (1908); Liberty Ware- 
house Co. v. Burley Tobacco Growers’ Co-op. Marketing Ass’n., 276 U. S. 71, 
48 Sup. Ct. 291, 72 L. ed. 473 (1928). 

*83 U. S. 36, 21 L. ed. 394 (1873). 

*See McGovney, Privileges or Immunities Clause Fourteenth Amendment 
(1918) 4 Iowa L. Bull. 219; Morris, What are the Privileges and Immunities of 
Citizens of the United States? (1921) 28 W. Va. L. Q. 38. 
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izen resides.” This is an important addition to the somewhat obscure 
list of judicially recognized privileges of national citizenship.!° Prior 
to the decision in Colgate v. Harvey the list included: the privilege of 
expatriation ;11 the right to protection of life and property in foreign 
countries and on the high seas ;!* the right to pass freely from one 
state to another ;"* the right of access to all parts of the federal gov- 
ernment ;!4 the right of access to its seaports ;!° the right to use the 
navigable waters of the United States ;® the right peaceably to as- 
semble and petition Congress ;1" the right to exercise freely the priv- 
ilige of voting for members of Congress and presidential electors ;18 
the unmolested access to and residence upon a homestead while the 
requirements for full title are being fulfilled ;!® the exemption from 
race-discrimination ;° protection from violence while in the custody 
of the federal government ;*" the privilege of informing the govern- 
ment of violations of its laws ;** the right to enter the country, and, if 
questioned, to prove citizenship ;** the right to follow any lawful call- 
ing, business, or profession one may choose, subject only to such re- 
strictions as are imposed upon all persons of like age, sex and condi- 
tion. Most of the foregoing privileges of national citizenship re- 
ceived recognition in cases involving federal statutes and acts of 
federal officials, though some were stated by way of dictum in cases 
involving state legislation. 

While the decision in Colgate v. Harvey has broad implications, 
its immediate practical significance lies in the fact that it announces an 
additional federal limitation upon the taxing power of the states. The 
only express limitations in the Constitution upon this power are those 





* General statements concerning the privileges and immunities of citizens of 
the United States are found in: Slaughter-House Cases, 83 U. S. 36, 79, 21 L. ed. 
394, 409 (1873) ; Twining v. New Jersey, 211 U. S. 78, 97, 29 Sup. Ct. 14, 19, 53 
L. ed. 97, 105 (1908); see Baldwin, The Citizens of the United States (1893) 2 
Vale L. J. 83; Carrington, Cooley’s Constitutional Limitations (8th ed. 1927) 
822, n. 1: Lien, Privileges and Immunities of Citizens of the United States (1913), 
Vol. XIV, No. 1, Columbia University Studies in History, Economics and Public 
Law. 

™See Talbot v. Janson, 3 U. S. 128, 1 L. ed. 540 (1795); Murray v. Schooner 
Charming Betsy, 6 U. S. 450, 2 L. ed. 208 (1804). 

See Murray v. Schooner Charming Betsy, 6 U. S. 450, 2 L. ed. 208 (1804); 
Neely v. Henkel, 180 U. S. 109, 21 Sup. Ct. 302, 45 L. ed. 448 (1901). 

* Crandall v. Nevada, 73 U. S. 35, 18 L. ed. 745 (1868) (involving a state 
statute and decided before the adoption of the Fourteenth Amendment); Wil- 
liams v. Fears, 179 U. S. 270, 21 Sup. Ct. 128, 45 L. ed. 186 (1900). 

ws See Crandall v. Nevada, 73 U. S. 35, 18 L. ed. 745 (1868). 

* Ibid. 

* See Slaughter-House Cases, 83 U. S. 36, 79, 21 L. ed. 394, 409 (1873). 

United States v. Cruikshank, 92 U. S. 542, 23 L. ed. 588 (1876). 

* Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. ed. 274 (1884). 

* United States v. Waddell, 112 U. S. 76, 5 Sup. Ct. 35, 28 L. ed. 673 (1884). 

* United States v. Reese, 92 U S. 214, 23 L. ed. 563 (1875). 

™ Logan v. United States, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. ed. 429 (1892). 

™In re Quarles, 158 U. S. 532, 15 Sup. Ct. 959, 39 L. ed. 1080 (1895). 

* Chin Yow v. United States, 208 U. S. 8, 28 Sup. Ct. 201, 52 L. ed. 369 
(1907). 

*See Dent v. West Virginia, 129 U.S. 114, 9 Sup. Ct. 231, 32 L. ed. 623 (1889). 
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found in Article [V, Section 2, respecting the imposition of import 
and export duties and tonnage dues. Various implied limitations have 
been found in the commerce clause, the due process clause, the equal 
protection clause and other provisions of the Constitution during the 
process of judicial interpretation.» In Colgate v. Harvey the Court 
first relied upon the equal protection clause because the classification 
upon which the exemption depended was not founded upon pertinent 
and real differences, the statute not having suggested a legitimate pub- 
lic purpose which would be served by the exemption nor provided 
with sufficient definiteness for its accomplishment. In holding that 
apart from the equal protection clause such discriminatory tax is in- 
valid under the privileges and immunities clause and not excepted 
from its application because the taxing state will thereby help its do- 
mestic business, the Court seems to have precluded any possibility of 
framing legislation to effectuate such purpose even though the legis- 
lation would be otherwise valid. 

Although the decision thus adds to the federal restrictions upon 
state power in the taxation field, its application appears to be subject 
to two limitations. Under the decision in Williams v. Fears,* a dis- 
criminatory tax levied for regulatory purposes in a proper exercise 
of the police power does not abridge privileges or immunities of na- 
tional citizenship if its effect is only incidental and remote. And the 
Court has held in several prior cases that corporations are not citizens 
within the meaning of the privileges and immunities clause of the 
Fourteenth Amendment.”* 

Francis W. LAuRENT. 


CoNSTITUTIONAL LAW—VALIDITY OF THE AGRICULTURAL ADJUST- 
MENT AcT.—Pursuant to the terms of the Agricultural Adjustment 
Act, a processing tax was levied on cotton, and benefit payments 
were authorized to those producers entering into crop reduction con- 








* The implied limitations are discussed in Boudin, The Taxation of Govern- 
mental Instrumentalities (1933) 22 Geo. L. J. 1, 254; Brown, Multiple Taxation by 
the States—What is Left of It? (1935) 48 Harv. L. Rev. 407; Fraenkel, The Su- 
preme Court and the Taxing Power of the States (1934) 28 Ill. L. Rev. 612; 
Landis, Commerce Clause as a Restriction on State Taxation (1921) 20 Mich. L. 
Rev. 50; Lowndes, Constitutional Obstructions to Tax Reform (1931) 19 Geo. 
L. J. 263; McAllister, Public Purpose in Taxation (1929) 18 Calif. L. Rev. 137, 
241; Potts, Due Process in Local Assessments (1926) 12 A. B. A. J. 457; Powell, 
Indirect Encroachment on Federal Authority by the Taxing Power of the States 
(1918) 31 Harv. L. Rev. 321, 327;-Rottschaefer, State Jurisdiction to Impose Taxes 
(1933) 42 Yale L. J. 305; Zumbalen, The Federal Constitution and Contract Ex- 
emptions from Taxation (1932) 17 St. Louis L. Rev. 191; (1935) 33 Mich. L. 
Rev. 614; (1935) 13 Tex. L. Rev. 469; (1917) 31 Harv. L. Rev. 307; (1932) 11 
Ore. L. Rev. 104. 

*179 U.S. 270, 21 Sup. Ct. 128, 45 L. ed. 186 (1900). 

*™ Orient Insurance Co. v. Daggs, 172 U. S. 557, 19 Sup. Ct. 281, 43 L. ed. 
552 (1898) ; Western Turf Ass’n. v. Greenberg, 204 U. S. 359, 27 Sup Ct. 384, 51 
L. ed. 520 (1906) ; Selover, Bates & Co. v. Walsh, 226 U. S. 112, 33 Sup. Ct. 69, 
57 L. ed. 146 (1912); Liberty Warehouse Co. v. Burley Tobacco Growers’ Co- 
operative Marketing Ass’n., 276 U. S. 71, 48 Sup. Ct. 291, 72 L. ed. 473 (1928). 
* 48 Stat. 31, $89, 16 (1933), 7 U. S. C. A. $8609, 616 (1934). 
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tracts with the government. In a case testing the validity of the 
tax, Held: (1) the respondents have standing in court because of the 
direct tax levied upon them; (2) the exaction is not a true “tax,” 
but an inseparable part of an illegal plan; (3) the “purchase” with 
federal money of the control of agricultural production is an inter- 
ference with the reserved powers of the states. The judgment for 
respondent was affirmed.” 


(1) Validity of the Processing Tax® 


The tax was held not for general revenue purposes because, by 
express provision, the money derived was to be used for rental and 
benefit payments to farmers agreeing to reduce crop acreage; and a 
tax was to be levied only when and so long as benefit payments were 
to be made. Despite a declaration of general revenue purpose in the 
Act,* the court’s analysis of the purpose of the tax seems correct. Its 
invalidity lies in the ability of the court to trace the money from the 
processor through the Treasury and to the farmer in return for com- 
pliance with a requirement held to be beyond the power of Congress 
to annex to the payment. 


(2) Extent of Congressional Power to Regulate Agriculture. 


(a) Under the commerce power. It may seriously be suggested 
that the production of such commodities as cotton, wheat and corn, 
obviously intended for a nation-wide, if not a world-wide market, is 
an integral part of interstate commerce in its modern sense.® The 
extent of the commerce power has been frequently expanded as new 
needs have arisen.* The court in this case might have given an inter- 
pretation to the clause in question which would avoid the creation of 
a field of economic activity over which neither the federal nor state 
governments can have effective control.? This view was not consid- 





? United States v. Wm. M. Butler et al., Receivers of Hoosac Mills Corp., 56 
Sup. Ct. 312 (1936); affirming, Wm. M. Butler et al., Receivers of Hoosac 
Mills Corp. v. U. S., 78 F. (2d) 1 (C. C. A. Ist, 1935). 

*See comment (1936) 11 Wis. L. Rev. 238, 242. The argument was there ad- 
vanced by this writer that the tax was not the regulatory force in the Act. This 
point is made by the dissenting opinion of Justice Stone: “Here regulation, if 
any there be, is accomplished not by the tax but by the method by which its 
proceeds are expended, and would equally be accomplished by any like use of 
public funds, regardless of their source.” 

*48 Stat. 31, §9 (a) (1933), 7 U. S. C. A. §609 (1934). 

* Contra: Kidd v. Pearson, 128 U. S. 1, 21, 9 Sup. Ct. 1, 10 (1888). 

*See, Black, The Commerce Clause and the New Deal (1935) 20 Cornell L. Q. 
169, 175. The writer of that article points to regulation of intrastate activities 
as illustrated in the Minnesota Rate Cases, 230 U. S. 352, 33 Sup. Ct. 729 (1913); 
United Mine Workers v. Coronado Coal Co., 259 U. S. 344, 42 Sup. Ct. 570 (1922) ; 
Standard Oil Co. v. U. S., 283 U. S. 163, 51 Sup. Ct. 421 (1931); and to the 
“current of commerce” doctrine expressed in Swift & Co. v. U. S., 196 U. S. 375, 
25 Sup. Ct. 276 (1905), and Stafford v. Wallace, 258 U. S. 495, 42 Sup. Ct. 397 
(1922), as authority for the regulation attempted under the NIRA and AAA. 

"Garrison, The Constitution and the Future—With a Sucgested Amendment, 
The New Republic, Jan. 29, 1936, p. 328; Bunn, Production, Prices, Incomes, and 
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ered® and the scope, if not the meaning, of much of the language 
in the Schechter case® is here clarified by a curt rejection of the in- 
terstate commerce argument.’° 


(b) Under the “spending power’: The pivotal question in the 
case was the interpretation of the power “to lay and collect taxes .. . 
to pay the debts and provide for the common defense and general wel- 
fare of the United States... .”44 The court here passed for the 
first time upon the extent of this power.’* It is not power to legislate 
for the general welfare, but is power to tax and appropriate money 
derived thereby, independent of the other powers granted to Con- 
gress. The clause itself limits the power—it must be exercised for 
the “general welfare.” The majority opinion added another serious 
limitation—an appropriation must not be used to invade the reserved 
powers of the states.1* The doctrine of “purchase” of a compliance 
which Congress is powerless to compel was here evoked. The his- 
torical argument that this has always been the practice of Congress 
was brushed aside with the statement that “there is an obvious dif- 
ference between a statute stating the conditions upon which money 
shall be expended and one effective only upon assumption of a con- 
tractual obligation to submit to a regulation which otherwise could 





the Constitution (1936) 11 Wis. L. Rev. 313 Powell, Commerce, Pensions, and 
Codes, IT (1935) 49 Harv. L. Rev. 193, 196: “If in this country there is ever to 
be anything approaching a general ordering of agriculture and mining and trade 
and consumption and the economic power to buy and sell, it must come from the 
nation. It never can come from the States. If under our Constitution the nation 
is without such power, there is a vacuum in the totality of governmental authority.” 

*The Government apparently did not rely on the commerce clause, probably 
because of the Schechter case decision. 

° A.L.A. Schechter Poultry Corp. et al v. U. S., 295 U. S. 495, 55 Sup. Ct. 837 
(1935) ; Powell, supra note 7. Mr. Powell’s thesis is that the court went beyond 
the necessities of the case in discussing the commerce power in the Schechter case. 
In that case the enterprise concerned was one of the processing and sale in a local 
market after interstate transportation had ceased. He felt that the remarks relative 
to the commerce power did not go to the extent of affecting manufacture and pro- 
duction of raw materials which go across state lines. The decision in the AAA 
case ends the possibility of so confining the scope of the language in the Schechter 
case. 


* United States v. Wm. M. Butler et al, Receivers of Hoosac Mills Corp., 56 
Sup. Ct. 312, 320, 80 L. ed. 287 (1936). 

™U. S. Const. Art. I, §8. 

™See comment (1936) 11 Wis. L. Rev. 238. The different views as to the 
meaning of this clause are there presented, and authorities are collected. The in- 
terpretation adopted by the court in the instant case is in line with the weight 
of authority. 

* Quaere: What is the difference between a power of appropriation limited 
by the other granted powers and a power of appropriation limited by the reserved 
power of the states? The very foundation of the broad interpretation of Art. I, 
$8 is the idea that Congress can spend money for the attainment of objects with 
respect to which it is powerless to legislate. The limitation here placed on the 
spending power would seem to forbid all appropriations not in furtherance of the 
delegated powers, save those which are pure gratuities, of which the only example 
that comes to mind is bonuses and pensions. 
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not be enforced.”!* The difference seems illusory. That the court 
was unwilling to say that Congress cannot attach conditions to its 
expenditures and thereby insure the accomplishment of the ends 
sought is evidenced by the creation of this fine-spun distinction. 


The effect of this limitation on the spending power may be less 
drastic than would at first appear. There must be a means of testing 
the constitutionality of an act in the courts. In Massachusetts v. 
Mellon*® it was decided that a taxpayer’s interest in the government 
funds is too minute to give him standing in court to attack their ex- 
penditure. The court admitted in the principal case that many pre- 
vious expenditures had not been challenged because no remedy existed 
for testing their constitutionality..* The decision may be viewed as 
an invitation to circuity of action on the part of Congress. An appro- 
priation of money not traceable to any particular taxpayer, while in- 
valid under the “purchase” doctrine, might not be open to attack 
for lack of a proper party plaintiff. 

The court assumes, without specifically stating, that there is 
power in the states to control agricultural production and prices. 
In Chas. Wolff Packing Co. v. Ct. of Industrial Relations of the 
State of Kansas" compulsory arbitration in food industries and regu- 
lation of wages and hours were held to be in violation of the Four- 
teenth Amendment. More recently, an act requiring a license for en- 
gaging in the business of the manufacture and sale of ice was held 
invalid in New State Ice Co. v. Liebman.1® The business was said 
to be an ordinary business and not “affected with a public interest.” 
These words are significant, “. . . this court has definitely said that 
the production or sale of food or clothing cannot be subjected to 
legislative regulation on the basis of a public use; . . .”2® In view 
of the language used in these decisions,” it is at least doubtful 
whether regulation of the sort provided in the AAA is within the 
power of the states. It does not come within the usual meaning of 
“police power.” Neither can crop curtailment for the purpose of con- 
trolling prices be considered as within the state’s power to conserve its 
natural resources.”* 


* United States v. Wm. M. Butler et al, Receivers of Hoosac Mills Corp., 56 
Sup. Ct. 312, 322, 80 L. ed. 287 (1936). 

* 262 U. S. 447, 43 Sup. Ct. 597 (1923). 

* United States v. Wm. M. Butler et al, Receivers of Hoosac Mills Corp., 56 
Sup. Ct. 312, 322, 80 L. ed. 287 (1936). 

** 262 U. S. 522, 43 Sup. Ct. 630 (1923) ; 267 U. S. 552, 45 Sup. Ct. 441 (1925). 

* 285 U. S. 262, 52 Sup. Ct. 371 (1932). 

* Id. at 277. 

See also, Meyer v. State of Nebraska, 262 U. S. 390, 43 Sup. Ct. 625 (1923) 
(prohibition of teaching of the German language declared invalid); Pierce v. 
Society of Sisters, 268 U. S. 510, 45 Sup. Ct. 571 (1925) (compulsory education law 
forbidding attendance at private and parochial schools held unconstitutional) ; 
Tyson & Bros. v. Banton, 273 U. S. 418, 47 Sup. Ct. 426 (1927) (regulation of 
theater ticket brokers declared invalid). 

™ Bona fide conservation measures are valid: Geer v. Connecticut, 161 U. S. 
519, 16 Sup. Ct. 600 (1896); Hudson County Water Co. v. McCarter, 209 U. S. 
349, 28 Sup. Ct. 529 (1907). However, this purpose may not be used as a pretext 
for the invasion of private rights: Foster-Fountain Packing Co. et al v. Haydel, 
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Lack of power in the states would not create legislative power 
in Congress; however, lack of power in the states would leave the 
spending power unhampered. It would seem that since the rock upon 
which the AAA foundered was “the reserved rights of the states” it 
would have been fitting to determine the limits of those rights. 

The decision is a landmark in strict adherence to the dual form 
of government, which grew out of an excessive fear of centralization 
prevalent at the time of the adoption of the Constitution. Changed 
conditions since then may make modification of this system desirable. 
To many people, national economic planning is the solution of our 
problems. It now appears that judicial sanction of such planning is 
impossible without a Constitutional amendment broadening the pow- 
ers of the federal government in respect to legislation and appropri- 
ation for the economic welfare of the nation.?? 

Marjorie Loomis. 


Contracts—Usre AND INTERPRETATION OF “AND/Or”.—One 
Brower entered into a trucking contract with the Sturgeon Bay 
Company, and pursuant thereto secured an insurance policy from 
the defendant Standard Accident Insurance Company, designating 
Brower and/or the Sturgeon Bay Company as the named assured 
and indemnifying them against liability for accidents occurring from 
negligent operation of the truck. The policy excluded from coverage 
accidents to the employees of the named assured arising out of the 
usual course of the trade, profession, or occupation of the assured. 
An employee of Brower, while driving the truck, injured a Sturgeon 
Bay Company employee, otherwise engaged. Plaintiff, as insurer of 
the Sturgeon Bay Company, indemnified the injured person and then 
brought this action to recover from the defendant. The lower court 
dismissed the complaint on the ground that the injured person came 
within the exclusion clause. Held: Reversed. The words “and/or” are 
ambiguous and the court will adopt the construction most favorable 
to the assured, by interpreting the exclusion clause as exempting from 
coverage the employees of Brower for injuries sustained through 
his use of the truck, the employees of the Sturgeon Bay Company 
for injuries in its usé of the truck, and the employees of both for 
injuries sustained while both are using the truck. As Brower was 








278 U. S. 1, 49 Sup. Ct. 1 (1928); Henderson Co. v. Thompson et al, 12 Fed. 
Supp. 519 (W. D. Tex. 1935). 

A substitute for the AAA under the guise of prevention of soil erosion was 
recently introduced in Congress, amidst conflicting prophecies as to its constitution- 
ality. Chicago Daily Tribune, Feb. 7, 1936, p. 3. 

*See, Garrison, supra note 7; Bunn, supra note 7. 

Mr. Black, supra note 6, refers to the Randolph Resolution which provided 
that Congress should have power to legislate in those situations “. . . wherein the 
states are separately incompetent, or in which the harmony of the United States 
may be seriously interrupted by the exercise of individual legislation.” This 
resolution was twice adopted by the Constitutional Convention and Mr. Black’s 
contention is that the framers believed it to be incorporated in the commerce 
clause. The resolution bears striking resemblance to constitutional amendments 
currently proposed. 
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here acting for himself, his employees alone were excluded and the 
injured employee of the Sturgeon Bay Company did not fall within 
the exclusion clause.* 

The court, apparently assuming that the policy covered the truck 
regardless of the use to which it was put,” arrived at its decision 
solely on the strict construction given the “and/or” provision of the 
policy, and not without justification considering the well established 
rule* that language susceptible of more than one interpretation 
should be given that most favorable to the assured has been followed 
in employee liability insurance contracts* and applied to exceptions 
contained in insurance contracts.5 The court’s refusal to hold, as some 
courts have done,® that the “and” portion of the phrase meant 
simply “and”, leaves the exact status of the phrase rather uncertain.” 

The instant case seems to warn against rather than forbid the 
use of “and/or”. Decisions in other jurisdictions clearly indicate that 
the use of the phrase is inadmissable or improper under certain 
conditions.* In pleading, its use has been declared obnoxious® and 
even fatal’® in that it renders the pleading too vague and uncertain 
or in the alternative. In court proceedings, it has been both con- 
demned™ and held fatal’? to judgments and findings of fact. In 
statutes, its inclusion has caused some courts to declare the acts in 
question uncertain and therefore invalid,!* although one case held 
that the presence of thirty-two “and/or” in a statute did not render 








*Employers’ Mut. Liabil. Ins. Co. v. Tollefson, 263 N. W. 376 (Wis. 1935). 

*If the policy covered the truck only while used pursuant to the contract 
between Brower and the Sturgeon Bay Company the case might more easily have 
been disposed of on the theory that the limits of the exclusion clause coincide 
with the limits of coverage, and since the party injured was engaged in operations 
not covered by the policy he did not come within the exclusion clause thereof. 

* Isaacson v. Wisconsin Casualty Assn., 187 Wis. 25, 203 N. W. 918 (1925); 
Vaudreuil Lumber Co. v. Aetna Casualty and Surety Co., 201 Wis. 518, 230 N. W. 
704 (1930). 

* Wisconsin Zinc Co. v. Fidelity and Deposit Co., 162 Wis. 39, 155 N. W. 1081 
(1916). 

*Schroeder v. Stock and Mut. Ins. Co., 46 Mo. 174 (1870); Gilchrist Trans. 
Co. v. Phenix Ins. Co., 170 Fed. 279 (C. C. A. 6th, 1909). 

*Concord Casualty and Surety Co. v. Hemphill, 318 Pa. 103, 177 Atl. 781 
(1935). 

*Quaere: Had the contract simply said “and” instead of “and/or” might not 
the same problem of construction have arisen? That it might, seems probable in 
view of the readiness of the courts to construe “and” as “or” and vice versa, one 
court even construing “and” as “and/or”. See Laughlin Engineers Corp. v. J. W. 
Leavitt and Co., 116 Cal. App. 197, 2 P. (2d) 511 (1931); Reynolds v. Wingate, 
164 Ga. 317, 138 S. E., 666 (1927) ; Sturgeon Bay, etc. Co. v. Leatham, 164 IIl. 239, 
45 N. E. 422 (1896) ; Lamborn v. National Park Bank, 208 N. Y. Supp. 428 (1925) ; 
Vinograd v. Travellers’ Protective Assn., 217 Wis. 316, 258 N. W. 787 (1935). 

*For early case see Cuthbert v. Cumming, 10 Ex. 809, 156 Eng. Rep. 668, 
11 Ex. 405, 156 Eng. Rep. 889 (1855). 

* Irving Trust Co. v. Rose, 67 F. (2d) 89 (C. C. A. 4th, 1933). 

* Clay County Abstract Co. v. McKay, 226 Ala. 394, 147 So. 407 (1933); 
Kornbrodt v. Equitable Trust Co., 137 Ore. 386, 2 P. (2d) 236 (1931). 

™ Targan v. National Surety Co., 268 Ill. App. 232 (1932). 

* Putnam v. Industrial Comm., 80 Utah 187, 14 P. (2d) 973 (1932). 

* State v. Dudley, 159 La. 872, 106 So. 364 (1925). 
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it vague and uncertain.’* In the field of private contracts, a cautious 
use of the phrase seems permissable.” Even here, however, the 
words are variously construed. Some courts give the phrase that 
meaning which, in view of the equities of the situation, best carries 
out the intention of the parties.4* Others feel that both the con- 
junctive and the disjunctive being present full effect should be given 
to each.17 At least one court has treated “and/or” in substantially 
the same way as the principal case by creating three lines of coverage 
relative to an insurance policy, each of the assureds being responsible 
only for his own warranties.”® 

The presence of “and/or” in litigation has led to both favorable 
and unfavorable comment among the laity’® as well as the bar.” 
Numerous cases contain dicta denouncing its use.*4 If, however, 
care is used to avoid confusion and ambiguity, its use, in the interest 
of simplicity and convenience, should not be objectionable. 

RicHarD C. SURPLICE 


CriMINAL LAw—DETERMINATION OF PUNISHMENT BY JURY— 
EVIDENCE TO BE CONSIDERED.—Defendant confessed to participation 
in a robbery in which a man was killed by defendant’s confederate. 
On a trial to determine the degree of homicide, evidence of the cir- 
cumstances of the early life of the accused was admitted, but to some 
extent limited. The jury found the defendant guilty of murder in the 
first degree without recommendation of mercy. Held: The exclusion 
of the further evidence offered was not error; “. . . the action of 
the jury in recommending mercy or failing to do so is a matter en- 
tirely within its discretion; it is not an issue in the case, nor can 
evidence be introduced directed specifically toward a claim for 
mercy.””? 

Under common law procedure, the court, in most cases, announces 
the punishment prescribed by the law; in those instances where the 
law provides alternate punishments, the question becomes one of the 
court’s discretion.? But in some states, statutes give the jury a voice 
in fixing punishment. This power may be one of suggestion,® or 





™“ Ex Parte Iratacable, 55 Nev. 263, 30 P. (2d) 284 (1934). 

“State v. Dudley, 159 La. 872, 106 So. 364 (1925). 

* Ibid. 

™ Schaffer v. City Bank Farmers’ Trust Co., 267 N. Y. Supp. 551 (1933). 

* Bobrow v. U. S. Casualty Co., 246 N. Y. Supp. 363 (1930). 

* See Sandwell, Which of And/Or, Harpers, July, 1932, p. 245; Time, Decem- 
ber 23, 1935, p. 9; Time, January 13, 1936, p. 2. 

™See A. B. A. J., July, 1932, p. 456; ibid. August 1932, p. 524; ibid Sept. 
1932, p. 574; ibid. Oct. 1932, p. 687. 

* Bell v. Wayne United Gas Co., 181 S. E. 609 (W. Va. 1935); City Nat. 
Bank and Trust Co. v. Davis Hotel Corp., 280 Ill. App. 247 (1935); Preble v. 
Architectural, etc. Union, 260 Ill. App. 435 (1931). 

* Ashbrook v. State, 49 Ohio App. 298, 197 N. E. 214 (1935). 

*1 Bishop, Criminal Law (9th ed. 1923) §934. 

* Del. Laws (1917) c. 266; N. M. Stat. (1929) c. 105 §2226; Utah Rev. Stat. 
(1933) tit. 103, §4. 
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may be controlling,* as under the Ohio statute with respect to first 
degree murder.® 

The only instances where the court can permit the jury to consider 
the penalty are those in which they are allowed or directed by statute 
to recommend mercy.* Where the court alone has discretion as to 
the punishment, evidence for and against mitigation of punishment 
is in order only after the verdict of guilty and before the sentence by 
the court.’ If the defendant pleads guilty, a similar inquiry, not 
limited by the rules applicable to jury trials,* precedes sentence. This 
rule has been confirmed by statute in several states.® Hence, no 
difficulty arises where each of the distinct powers of determining guilt 
and assessing the punishment is allocated to a different body. 

Statutes that lodge both powers in the jury, however, generate 
some difficulties in regard to the admissibility of evidence. The ad- 
mission of evidence calculated to create prejudice against or sympathy 
for the accused in a homicide case is generally held to be reversible 
error.’° On, the other hand, any appeal to the jury, designed to in- 
fluence the exercise of their discretion in meting out the punishment, 
will naturally tend to prejudice. Some courts have ignored this con- 
flict by limiting the evidence to that which is material to the main 
issue.11 Others have allowed the introduction of evidence, the only 
object of which was to guide the jury in the exercise of its punish- 
ing power.’? This difficulty, however, can readily be dissipated by 
segregating the evidence; permitting that which is addressed to the 
mercy of the jury to be offered only after and if a verdict of guilt 
has been brought in.?* 

The instant opinion, that no evidence directed specifically toward 

a claim for mercy can be received, goes to an extreme that is un- 
necessary, since the judgment of the trial court could have been 
sustained without it ; unwarranted, because of the weight of authority 
and of reason; and undesirable, because it manifests a confusion and 
lack of direction in the purpose of the criminal law. As indicated 





* Jackson v. State, 161 Ind. 36, 67 N. E. 690 (1903); Cohen v. State, 116 Ga. 
573, 42 S. E. 781 (1902). 

* Ohio Stat. (Baldwin, 1934) §12400; State v. Schiller, 70 Ohio St. 1, 70 N. E. 
505 (1904). 

* Ellerbee v. State, 79 Miss. 10, 30 So. 57 (1901); State v. Tettaton, 159 Mo. 
354, 60 S. W. 743 (1900). 

*3 Bishop, New Crim. Proc. (2nd ed. 1913) §1294. 

*State v. Branner, 149 N. C. 559, 63 S. E. 169 (1908) ; People v. Popescue, 345 
Ill. 142, 177 N. E. 739 (1931). 

* Restatement, Criminal Procedure (2d ed. 1913) §229. 

*State v. Williams, 195 Ia. 785, 192 N. W. 901 (1923). 

* Perry v. State, 102 Ga. 365, 30 S. E. 903 (1897); State v. James, 96 N. J. 
Law 132, 114 Atl. 553 (1921); Comm. v. Williams, 307 Pa. 122, 160 Atl. 602 
(1932). 

* People v. Ah Duck, 61 Cal. 387 (1882); People v. Perry, 195 Cal. 623, 234 
Pac. 890 (1925) ; People v. Larrios, 220 Cal. 236, 30 P. (2d) 404 (1934); Kistler v. 
State, 54 Ind. 400 (1876); Fields v. State, 47 Ala. 603, 11 Am. Rep. 771 (1882); 
Nowacryk v. People, 139 Ill. 336, 28 N. E. 961 (1891); People v. Heffernan, 312 
Ill. 66, 143 N. E. 411 (1924). 

* Wigmore, Evidence (Supp. 1934) §164b. 
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above, a conflict arises only where evidence directed specifically to the 
discretionary power of the jury precludes a dispassionate finding on 
the issue of guilt. Here that does not appear since the defendant did 
not deny the facts upon which his guilt was predicated. An examin- 
ation of the authorities upon which the court relied** will clearly re- 
veal its failure to take adequate cognizance of the dual capacity of the 
jury resulting from the statute. 
Henry Kalser. 


INSURANCE—FIRE INSURANCE—ESTOPPEL—NOTICE OF ASSESS- 
MENTS.—Defendant, a town mutual fire insurance company,’ issued 
a policy to one Hartley on certain buildings and personal property. 
Shortly thereafter Hartley deeded the premises to plaintiff Johnson 
and his wife as “joint tenants,” and with the consent and approval of 
defendant company, he assigned the policy to the grantees “as joint 
tenants.” Subsequently Johnson and his wife mortgaged part of the 
personalty (which mortgage was in existence at the time of the loss). 
When the policy expired, defendant company renewed the policy in 
Johnson’s name only. Both the policy issued and the Standard 
Policy? provided that the policy shall be void if the insured be not 
the sole and unconditional owner. The policy issued, however, dif- 
fered from the Standard Policy in that the former declared the pol- 
icy void if the insured personal property should be mortgaged, while 
the latter provided merely for non-liability for loss to such mortgaged 
property without affecting the liability on other property covered by 
the policy.* It was found as a fact that defendant company knew that 
plaintiff Johnson was not the sole and unconditional owner at the 
time the new policy was issued. The defendant company had prior 
to the loss levied an assessment and had sent form notices to plain- 
tiff Johnson, none of which contained a statement of the amount of 
the company’s losses or assessment. Plaintiff had not paid the assess- 
ment. In an action on the policy, held: judgment for plaintiff 
affirmed.* 

This case raises three questions: 


(1) Can the plaintiff recover even though concededly he was 
not the sole and unconditional owner? The court held that the defen- 
dant company, because it had knowledge that the plaintiff was not 








“State v. Ellis, 98 Ohio St. 21, 120 N. E. 218 (1918); State v. Thorne, 39 
Utah 208, 117 Pac. 58 (1911). See also Hernandez v. State, 32 P. (2d) 18 (Ariz. 
1934). 

* Wis. Stat. (1933) §203.06, exempts town mutuals from the use of the Stand- 
ard Policy. However, in large type on the cover of the policy issued was written: 
“Standard Fire Insurance Policy.” The constitution of the defendant company, 
set out in the policy, stated: “The Wisconsin Standard Fire Insurance Policy is 
adopted for the exclusive use by this corporation, subject, however, to all special 
regulations lawfully applicable to its policies, as the same may be written or printed 
upon, attached, or appended thereto.” 

* Wis. Stat. (1933) $203.01 (2). 

* Wis. Stat. (1933) §203.01 (2). 

‘Johnson et al. v. Hartland Farmers’ Mutual Fire Ins. Co., 264 N. W. 480 
(Wis. 1936). 
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the sole and unconditional owner at the time it issued the policy, was 
estopped to declare the policy void.“ Where, as in the Standard 
Policy and the policy issued, there is a provision® that no condition 
in the policy can be waived except by writing, some courts® refuse 
to permit parol evidence, in an action at law, to show estoppel re- 
sulting from the knowledge of the defendant company at the inception 
of the contract, on the theory that to do so is a violation of the parol 
evidence rule. It is evident that the courts in those cases had in mind 
waiver, not estoppel. There is a well recognized distinction between 
waiver and estoppel. The first implies a voluntary agreement or in- 
tention, express or implied, to relinquish a known right, while estop- 
pel depends upon the principle that it would be inequitable to permit 
an insurer to deny the validity of a policy which it had held out as 
valid. Hence the parol evidence rule has no application to estoppel, as 
the latter is not shown to modify any provision of the contract.’ The 
Wisconsin cases have been generally in accord with the latter view.! 
Under this view the insurance company’s knowledge at the time of 
issuing or assigning an original policy may be shown, and is binding 
upon it when it issues a renewal thereof. This rule is said to be 
peculiar to insurance contracts and departs from the familiar principle 
applied to written obligations generally, that he who becomes a party 
to such an obligation is presumed to have knowledge of its contents 
and is bound thereby.’® 


(2) Is the insurance company estopped from declaring the whole 
policy void because of the mortgage on part of the personalty, by 
reason of having declared the policy to be a Standard Fire Policy? 
The court held that the plaintiff Johnson “had a right to rely on the 
representation that the policy issued to him complied with the de- 
fendant’s constitution and actually was what it was denominated and 
represented to be” ; hence the defendant was estopped from asserting 
that the provisions of its policy were not those of the Standard Fire 
Policy, under which the plaintiff could recover for the loss of the 
personalty not mortgaged." It is not clear why the forfeiture pro- 











“ Wis. Stat. (1933) §203.03 (Laws of 1929, c. 320), states that the provision 
in the Standard Fire Policy as to sole and unconditional ownership shall not be 
held to apply to cases where the ownership is a joint tenancy of the insured and 
the wife or husband of the insured. The policy in the principal case was issued 
before 1929, hence the court found it unnecessary to decide whether it was effective 
to modify existing policies. 

* Wis. Stat. (1933) §203.01 (2). 

*Northern Assur. Co. v. Grand View Bldg. Ass’n., 183 U. S. 308, 22 Sup. 
Ct. 133, 46 L. ed. 213 (1902) ; Harris v. North American Ins. Co., 190 Mass. 361, 
77 N. E. 493 (1905); Giammares v. Allemannia Fire Ins. Co., 91 N. J. Eq. 114, 
108 Atl. 237 (1919). 

"Vance, Insurance (2d ed. 1930) p. 516. 

® Welch v. The Fire Ass’n. of Phil., 120 Wis. 456, 98 N. W. 227 (1904) ; Gould 
v. Penn. Fire Ins. Co., 174 Wis. 422, 183 N. W. 245 (1921). 

* Newburg v. U. S. Fidelity and Guaranty Co., 207 Wis. 344, 241 N. W. 372 
(1932). 

* Vance, Insurance (2d ed. 1930) p. 516; cf. (1933) 8 Wis. L. Rev. 364. 
™ Wis. Stat. (1933) $203.01 (2). 
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vision in the policy issued could not have been enforced as a “spe- 
cial regulation.”!* The court seems to reach its conclusion by a pro- 
cess of construing the policy and resolving conflicting provisions in 
favor of the insured.’* It is suggested that the latter process of 
reasoning is more accurate. 

(3) The court held that the defendant company could not defend 
on the ground that plaintiff had not paid his assessment because the 
notice of the assessment did not give the insured the information 
required by statute.1* A recent amendment’ sets forth a compulsory 
statutory form of notice to be used by mutual fire insurance com- 
panies. This provision is intended to obviate the confusion and con- 
sequent litigation concerning sufficiency of various form of notice 
heretofore in use.'® 

Wayne B. ScHLINTz. 


INSURANCE—LIFE INSURANCE—NON-DISCLOosURE OF CHANGE IN 
HEALTH SUBSEQUENT TO APPLICATION.—In a recent Minnesota 
case’ the insured applied in writing for reinstatement of a lapsed 
policy. In response to specific questions insured stated that, to the 
best of his knowledge and belief, he was in the same state of health 
as when the policy was issued, and that he had not, within the pre- 
ceding two years, had any illnesses, diseases, or injuries, or been con- 
sulted or treated by a physician. The application was made June 15, 
and the policy reinstated at the home office on or about June 23. 
On June 16 insured consulted a doctor about a swelling behind his 
ear which had been present for several days, and was told that he 
had a mastoid infection. This diagnosis was confirmed by a specialist 
and an operation was performed June 17. The insured was appar- 
ently making a recovery until July 22, when adverse symptoms de- 
veloped. He died July 27 as a result of the mastoid infection. The 
case was tried in the lower court on the theory that statements in the 
application were fraudulent. The jury found that insured had con- 
sulted a physician prior to June 15, but had not intended to deceive, 
resulting in no increase of risk. Defendant’s motion for a directed 
verdict and judgment notwithstanding the general verdict for plain- 
tiff were denied. There was no motion for a new trial. On appeal 
counsel for defendant argued, inter alia, that insured’s failure to 
reveal a change in health between the application and its acceptance 
constituted fraud. The court dismissed the contention on the ground 
that the point had not been raised at the trial, but suggested as further 





™See note 1, supra. 

See Lewis v. Insurance Co. of North America, 203 Wis. 324, 234 N. W. 499 
(1931). 

“Under Wis. Stat. (1933) §202.11 (2), relating to notice of loss by town 
mutuals, the courts are very strict in holding that the omission of any fact re- 
quired to be stated in the notice would prevent a forfeiture. See Feinsinger, In- 
surance (1934) 10 Wis. L. Rev. 37. 

* Laws of 1935, c. 74. 

** Feinsinger, Insurance (1936) 11 Wis. L. Rev. 161. 

* Robbins v. New York Life Ins. Co., 262 N. W. 210 (Minn. 1935). 
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grounds for its rejection: (1) that the evidence would justify a find- 
ing that up to the date of reinstatement insured thought his ailment 
trivial; (2) that the change in health was not sufficiently serious 
to warrant a directed verdict; (3) knowledge of previous medical 
consultation and treatment, obtained from insured by the agent, put 
the company on notice. Two judges dissented, mainly on the ground 
that the misrepresentation as to medical consultation and treatment 
prior to the date of the application was material and increased the 
risk of loss. 

By the majority rule a policy is voidable if changes in health prior 
to the completion of the insurance contract are not communicated to 
the insurer, if they render untrue in some material respect repre- 
sentations made at the time of application, or are fraudulently con- 
cealed.2, The Ames case,’ chiefly relied upon in the principal case is 
readily distinguishable. In that case, as in an earlier Minnesota case,‘ 
the change in health, acute appendicitis, occurred after the issuance of 
the policy, although before delivery. The court held that the con- 
tract was completed at the time of issuance, and properly concluded 
that a subsequent change was not relevant. The conflict as to whether 
the contract of insurance is formed prior to or at the time of issuance 
of the policy, or at the time of delivery, is the chief point of differ- 
ence between Minnesota and other jurisdictions. Usually the con- 
tract is completed by delivery of the policy. In cases where the undis- 
closed change in health occurred before the issuance of the policy, 
it is generally held that the policy is avoided.® It is also generally 
held that the policy is avoided where the change in health has oc- 
curred before the delivery of the policy, the time of issuance not be- 
ing material. On principle, the critical point of time is the com- 
pletion of the contract, issuance or delivery of the policy being 
merely evidentiary. 

A great deal of confusion arises in the cases from failure properly 
to evaluate the question of intent. If the insured’s answer to a ques- 








* See Springfield Fire and Marine Ins. Co. v. Nat’l Fire Ins. Co., 51 F. (2d) 714, 
719 (C. C. A. 8th, 1931); 1 May, Law of Insurance (4th ed. 1900) 385; Vance, 
Law of Insurance (2d ed. 1930) 351, 381-382. 

* Ames v. New York Life Ins. Co., 154 Minn. 111, 191 N. W. 274 (1922). 

‘Schwartz v. Germania Life Ins. Co., 21 Minn. 215 (1875). 

* New York Life Ins. Co. v. Gay, 36 F. (2d) 634 (C. C. A. 6th, 1929); U. S. 
Annuity and Life Ins. Co. v. Peak, 122 Ark. 58, 182 S. W. 565 (1916), 129 Ark. 
43, 195 S. W. 392, 1 A. L. R. 1259 (1917) (recovery allowed because non-disclosure 
was unintentional) ; Harris v. Security Mut. Life Ins. Co., 130 Tenn. 325, 170 S. W. 
474 (1914). 

* Piedmont and Arlington Life Ins. Co. v. Ewing, 92 U. S. 377, 23 L. ed. 610 
(1875); Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 48 Sup. Ct. 512, 
72 L. ed. 895 (1928) ; Equitable Life Assur. Soc. v. McElroy, 83 Fed. 631 (C. C. A. 
8th, 1897); McKenzie v. Northwestern Mut. Life Ins. Co., 26 Ga. App. 225, 105 
S. E. 720 (1920); Cummings v. Conn. Gen. Life Ins. Co., 101 Vt. 73, 142 Atl. 
82 (1928) (recovery allowed because non-disclosure was unintentional); cases 
so holding where there is a provision that the policy is not effective until delivered 
during the continuance of good health of the insured: Cable v. U. S. Life Ins. Co., 
111 Fed. 19 (C. C. A. 7th, 1901) ; Looker v. Law Union and Rock Ins. Co. Ltd., 
137 L. T. R. 648 (1927 K.B.). 
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tion in the application is to be treated as a continuing representation 
up to the completion of the contract, then the element of intent to 
defraud by withholding information of subsequent change of health, 
except where the law is modified by statute,’ is immaterial ; but if, as 
seems more proper, the representations are limited to the time of 
the application, then the question becomes one of concealment, and 
intent to defraud must be proved in addition to materiality. Under 
either view, it would seem necessary for the insurer, in order to de- 
feat recovery, to show that the insured at least knew of the serious- 
ness of his change in health. The Wisconsin court has held in two 
cases! that where the insured is proved to have known of a serious 
ailment and to have made a false representation about it in an appli- 
cation, such intent is present as a matter of law. In the principal case, 
it does not seem reasonable that insured would submit to a mastoid 
operation and still believe his ailment trivial. 

A Wisconsin statute states: “If the medical examiner of any 
life . . . insurance company shall... declare the applicant a fit 
subject for insurance, . . . it [the company] shall thereby be estopped 
from setting up in defense of an action on a policy issued thereon 
that the insured was not in the condition of health required by the 
policy at the time of the issue or delivery thereof, unless the same 
was procured by or through the fraud or deceit of the insured.”*™* 
This statute has not been interpreted in Wisconsin on the point under 
discussion. In Iowa!? it has been held, under a similar statute, that 
where insured became violently ill after making his application, and 
submitted to an operation which disclosed a serious condition, the 
statute estopped the company from raising the point. It is submitted 
that so broad a construction of the statute is undesirable. The Wis- 
consin court has suggested that the word “same” refers to the pro- 
nouncement by the examiner.’ If, as seems more logical, it refers 
to the issue or delivery of the policy, then non-disclosure of a material 
change in health known to the insured should be fraud, and should 
fall within the exception of the statute. 


Tuomas E. FArrcHitp. 


TAXATION—COMPENSATING TAX—STATE TAXATION AFFECTING 
INTERSTATE COMMERCE.—The state of Washington, which has a 2% 








"Wis. Stat. (1933) §209.06; (1932) 7 Wis. L. Rev. 261. 

* Vance, Law of Insurance (2d ed. 1930) 381-382. 

°U. S. Annuity and Life Ins. Co. v. Peak, 122 Ark. 58, 182 S. W. 565 (1916), 
129 Ark. 43, 195 S. W. 392, 1 A. L. R. 1259 (1917), (insured discovered he had 
Bright’s disease) ; Cummings v. Conn. Gen. Life Ins. Co., 101 Vt. 73, 142 Atl. 82 
(1928) (insured became ill with pneumonia). 

* Monahan v. Mut. Life Ins. Co., 192 Wis. 102, 212 N. W. 269 (1927); Con- 
klin v. New York Life Ins. Co., 200 Wis. 94, 227 N. W. 251 (1929). 
* Wis. Stat. (1933) §209.07. 
™* Ttalics ours. 
* Mickel v. Mut. Life Ins. Co. of N. Y., 204 Ia. 1266, 213 N. W. 765 (1927). 
* See Monahan v. Mut. Life Ins. Co., 192 Wis. 102, 107, 212 N. W. 269 (1927), 
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retail sales tax, imposed a 2% “Compensating Tax,’? to be collected 
“for the privilege of using within this state any article of tangible per- 
sonal property purchased subsequent to April 30, 1935.”2 The Van- 
couver Oil Company ordered goods from a manufacturer in Portland, 
Oregon. The orders were accepted and the purchases consummated 
in Portland. The property was delivered by the manufacturers to the 
Vancouver Oil Company in Washington, which began using them in 
its business in that state. The Supreme Court of Washington held 
that the tax was within the state’s taxing power, and did not impose 
an unreasonable burden on interstate commerce.® 


It is the established doctrine that a state may not, in any form 
or under any guise, directly burden the prosecution of interstate busi- 
ness.* But it is equally well established that a state tax upon merch- 
andise,® brought in from another state, or upon its sales,® or upon its 
storage and use,’ whether in original packages or not, is lawful if 
the merchandise has reached its destination and is in a state of rest, 
unless the tax discriminates against the merchandise because of its 
foreign origin. There is an exception to the latter rule in the case 
of a tax directly on use in interstate commerce, as on use in inter- 
state transportation.® 








* Laws of 1935, c. 180, tit. IV. This tax does not apply “in respect to the use 
of any article of tangible personal property, the sale or use of which has 
already been subjected to a tax equal to or in excess of that imposed by this title, 
whether under the laws of this state or some other state of the United States.” 

? California has covered much the same ground by means of its “Use Tax Act 
of 1935,” Laws of 1935, c. 361. This tax does not apply to property subjected to 
the California three per cent retail sales tax. For similar Oklahoma tax statute, 
see Okla. Laws of 1935, House Bill No. 440, $4 (j) and (k). Constitutionality at- 
tacked in Texas Company v. Tax Commission, pending in the District Court of 
Oklahoma County, Oklahoma. 

* Vancouver Oil Co. v. Henneford, 183 Wash. 317, 49 P. (2d) 14 (1935). 

* International Textbook Co. v. Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 L. ed. 
678 (1910); Webber v. Virginia, 103 U. S. 344, 26 L. ed. 565 (1880); Brown v. 
Houston, 114 U. S. 622, 5 Sup. Ct. 1001, 29 L. ed. 257 (1885); Brennan v. 
Titusville, 153 U. S. 289, 14 Sup. Ct. 829, 38 L. ed. 719 (1894); Kansas City 
Southern R. Co. v. Kaw Valley Drainage Dist., 233 U. S. 75, 34 Sup. Ct. 564, 58 
L. ed. 857 (1914). 

* Brown v. Houston, 114 U. S. 622, 5 Sup. Ct. 10901, 28 L. ed. 257 (1885); 
Coe v. Errol, 116 U. S. 517, 6 Sup. Ct. 475, 29 L. ed. 715 (1886); Pittsburg & 
Southern Coal Co. v. Bates, 156 U. S. 577, 15 Sup. Ct. 415, 39 L. ed. 538 (1895); 
Diamond Match Co. v. Ontonagon, 188 U. S. 82, 23 Sup. Ct. 266, 47 L. ed. 394 
(1903) ; American Steel & Wire Co. v. Speed, 192 U. S. 500, 24 Sup. Ct. 365, 48 L. 
ed. 538 (1904) ; General Oil Co. v. Crain, 209 U. S. 211, 28 Sup. Ct. 475, 52 L. ed. 
754 (1908) ; Bacon v. Illinois, 227 U. S. 504, 33 Sup. Ct. 200, 57 L. ed. 615 (1913). 

*Sonneborn Bros. v. Cureton, 262 U. S. 506, 43 Sup. Ct. 643, 67 L. ed. 1095 
(1923). 

*Texas Co. v. Brown, 258 U. S. 466, 42 Sup. Ct. 375, 66 L. ed. 721 (1922); 
Hart Refineries v. Harmon, 278 U. S. 499, 49 Sup. Ct. 188, 73 L. ed. 475 (1929); 
Nashville etc. Ry. Co. v. Wallace, 288 U. S. 249, 53 Sup. Ct. 345, 77 L. ed. 730 
(1933) ; Edelman v. Boeing Transport, Inc., 289 U. S. 249, 53 Sup. Ct. 591, 77 L. 
ed. 1155 (1933). 

*See Helson v. Kentucky, 279 U.S. 245, 49 Sup. Ct. 279, 73 L. ed. 683 (1929) 
(where a state statute imposing a tax upon the use of gasoline was held to be 
a tax upon an instrumentality of commerce in contravention of the commerce 
clause of the Constitution, insofar as it affects gasoline purchased outside the state 
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Distinctions have been made at times between discriminatory and 
non-discriminatory, reasonable and unreasonable, and direct and 
indirect burdens on interstate commerce.® It is necessary, there- 
fore, to determine whether the Washington tax is discriminatory or 
non-discriminatory in its incidents, and a direct or indirect burden on 
such interstate commerce. 

Discrimination exists where a state seeks to tax the sale or use 
of goods produced or manufactured outside the state, without impos- 
ing any tax on the sale or use of domestic goods, or where a state tax 
rate is higher on the sale or use of goods of out-of-state origin than 
on the sale or use of domestic goods. So, in Welton v. Missouri,’ 
where the state sought to impose a license tax on peddlers of goods 
of out-of-state origin, but imposed none on peddlers of domestic 
goods, the court held the tax unconstitutional, because although the 
goods were no longer in interstate commerce the protection remained 
as long as they were discriminated against because of their previous 
interstate character.1* 

In the recent case of Wiloil Corporation v. Pennsylvania the 
court had before it a Pennsylvania statute’* imposing an occupation 
tax on the business of distributing liquid fuel, the amount of the tax 
to be determined by the number of gallons of liquid fuel distributed. 
The Wiloil Corporation, a Pennsylvania corporation, contracted to 
sell and deliver tank cars of gasoline to two Pennsylvania purchasers. 
It then procured the gasoline in Delaware and shipped it from there 
direct to the purchasers in Pennsylvania. The sales were held sub- 
ject to taxation by Pennsylvania, since the seller was not required by 
the contracts to furnish goods from out of the state.* This case in- 
dicates a tendency on the part of the Court to require a very close 
connection between the sale and the interstate transportation, before 
such sale may become immune from state taxation. 

In Gregg Dyeing Co. v. Query,® the court considered a South 
Carolina statute which laid a tax upon gasoline brought from another 
state to be used and consumed in that state. The act sought to op- 
erate only after the commodity had been severed from its interstate 
character and had come to rest as a part of the general mass of 





for use as fuel upon a ferry engaged in interstate commerce, notwithstanding that 
the tax is confined to such of the gasoline as is used within the limits of the 
state) ; Eastern Air Transport, Inc. v. South Carolina Tax Comm., 285 U. S. 147, 
52 Sup. Ct. 340, 76 L. ed. 673 (1932). 

* Baldwin v. Seelig, 294 U. S. 511, 55 Sup. Ct. 497, 79 L. ed. 1032 (1935). 

01 U.S. 275, 23 L. ed. 820 (1875). 

™See Bethlehem Motors v. Flynt, 256 U. S. 421, 41 Sup. Ct. 571, 65 L. ed. 
1029 (1921); Ward v. Maryland, 79 U. S. 418, 20 L. ed. 449 (1870); Cook v. 
Pennsylvania, 97 U. S. 566, 24 L. ed. 1015 (1878); Tiernan v. Rinker, 102 U. S. 
123, 26 L. ed. 103 (1880) ; Webber v. Virginia, 103 U.S. 344, 26 L. ed. 565 (1880). 

* 204 U. S. 169, 55 Sup. Ct. 358, 79 L. ed. 838 (1935); see opinion of state 
court in Commonwealth v. Wiloil Corporation, 316 Pa. 33, 173 Atl. 404 (1934). 

“72 Pa. Stats, 2611 (b). 

™See Moore v. New York Cotton Exchange, 270 U. S. 593, 46 Sup. Ct. 367, 
70 L. ed. 750 (1926); Ware v. Mobile County, 209 U. S. 405, 28 Sup. Ct. 526, 
52 L. ed. 855 (1908). 
* 286 U. S. 472, 52 Sup. Ct. 631, 76 L. ed. 1232, 84 A. L. R. 831 (1932). 
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property in the state subject to the protection of its laws. The Court 
held the tax was not a discrimination against interstate commerce 
and not violative of the equal protection of the laws, since the same 
tax burden is in effect imposed on all other consumers of gasoline 
through a tax on local sales.'¢ 

Following the reasoning of this case it is not difficult to sustain 
the Washington tax. However, in Baldwin v. Seelig,1" where the 
court had before it a provision of the New York Milk Control Act, 
fixing minimum prices to be paid by dealers to producers for milk, 
and prohibiting the sale within the state of milk produced without 
the state, where such milk was purchased from producers at less 
than the minimum price fixed for similar milk produced within the 
state, the Court held this provision of the act unconstitutional as an 
undue burden on interstate commerce, because it set up a barrier to 
traffic between one state and another as effective as if customs duties, 
equal to the price differential, had been laid upon the thing trans- 
ported. “The importer must be free from imposts framed for the 
very purpose of suppressing competition from without and leading 
inescapably to the suppression so intended. . . . If New York, in 
order to promote the economic welfare of her farmers, may guard 
them against competition with the cheaper prices of Vermont, the 
door has been opened to rivalries and reprisals that were meant to be 
averted by subjecting commerce between the states to the power of 
the nation.”!* 

The Washington court, in upholding the tax, distinguished the 
Vancouver Oil Co. case from the Baldwin case in that in the latter 
the milk had not come to rest within the state, while in the former the 
articles purchased in Oregon had come to rest and were not in inter- 
state commerce when they were delivered to the Vancouver Oil Com- 
pany in Washington for its use. A stronger argument for upholding 
the Washington tax might be that its purpose is not only to protect 
local merchants from competition with no-sales-tax states (which is 
not legitimate under the Baldwin case), but that its purpose is 
primarily to protect its state tax system from the loss of revenue 
which would naturally and probably accrue on purchases made by 
residents of Washington. The tax does not discriminate against 
articles because of their foreign origin, but merely requires that before 
any article may be used within the state, it must have been subject 
to a tax equivalent to the Washington Sales Tax. This, it would 
seem, imposes no unreasonable burden on interstate commerce and 
is properly within the state’s taxing power under the Gregg case. 

IrvinGc A. LEVNER. 


**See Bowman v. Continental Oil Co., 256 U. S. 642, 41 Sup. Ct. 606, 65 L. ed. 
1139 (1921) (where it was specifically determined that not only may local sales 
of gasoline thus brought into the state be taxed but its use as well); St. Louis 
Southwestern Ry. Co. v. Arkansas, 235 U. S. 350, 35 Sup. Ct. 99, 59 L. ed. 265 
(1914) ; Hanover Fire Ins. Co. v. Harding, 272 U. S. 494, 47 Sup. Ct. 179, 77 L. ed. 
372 (1926). 

* 204 U. S. 511, 55 Sup. Ct. 497, 79 L. ed. 1032 (1935). 
* Id. at 527. 
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WHY DO WISCONSIN CONCERNS INCORPORATE 
IN OTHER STATES?* 


Joun H. SxHIEts 


INTRODUCTION 


For the purposes of this survey in order to ascertain the extent 
to which Wisconsin corporations have incorporated in other states 
it is necessary to define a Wisconsin concern. Thus, as an arbitrary 
definition, any concern with 40% or more of its capital represented 


in Wisconsin is considered a Wisconsin concern. This percentage 
is computed by taking the gross business of the corporation in the 
state and adding thereto the value of its property located within 
the state. The sum so obtained is the numerator of a fraction of 
which the denominator consists of its total gross business in a given 
year, plus the value of its entire property. The fraction obtained 
represents the proportion of the capital within the state. 


The foreign corporation mailing list and the individual files 
maintained by the Secretary of State of Wisconsin have offered 
the most feasible manner of determining the number of Wisconsin 
concerns incorporated in foreign jurisdictions. The mailing list 
revealed 162 possibilities. The annual reports of the 162 corporations 
were subjected to the formula above determined with the result 
that under the definition adopted, 120 qualified as Wisconsin con- 
cerns organized under the laws of other states. 

While no claim can be made that the 120 embrace all the corpora- 
tions which should be so classified, yet it is undisputable that all of 
the 120 are Wisconsin concerns. Of the 120, 39 of them were 
organized at one time or another as Wisconsin corporations but 
relinquished their Wisconsin identities to re-incorporate under the 
laws of other states. This fact indicates that advantages are found 
in the corporation laws of other states which are not found in 





* This paper is a condensation of a voluminous thesis written from a study 
of the factual and legal aspects of foreign incorporations of Wisconsin concerns. 
The study sought to ascertain (1) the accuracy of the popular idea that Wis- 
consin businesses are passing up incorporation under Wisconsin law because of 
its strictness and taking on corporate being under the more liberal laws of other 
jurisdictions; and (2) if this idea can reasonably be supported, to analyze those 
restrictions which exist in Wisconsin that do not appear elsewhere, and the em- 
phasis which Wisconsin concerns incorporated in other states placed in their 
articles of incorporation on such variances. 
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Wisconsin; and the purpose of this study, among other things, is 
to determine what these advantages are thought to be. 


The Place of Incorporation. Of the 120 corporations, 84 were 
organized under the laws of Delaware. 11 were set up in Minnesota, 
1G in Illinois, and 4 in Michigan. The remaining 11 were scattered 
among Connecticut, Indiana, Maine, Maryland, Montana, New 
Jersey, New York, South Dakota and Virginia. 

With a possible exception or two, the few incorporations in 
states other than Delaware can be explained by the fact that they 
were originally intended to be concerns of the state in which they 
were incorporated, but gradually shifted into Wisconsin because of 
some business advantage to be found here, or that, while they were 
initially intended to be Wisconsin concerns, were organized by resi- 
dents of other states whose natural impulse would be to resort to 
the law of their home state. However, the large number of Delaware 
corporations cannot be so easily explained away, and must be at- 
tributed largely to the fact that the incorporators preferred the 
Delaware laws to the Wisconsin laws. Thus, emphasis in this study has 
been placed on the Delaware corporation law as compared to that 
of Wisconsin. 


Time of Incorporation. In determining when these 120 Wisconsin 
concerns took on their foreign identity, the following results were 
found : 


ED on so pen du wekdeae tineebneee 3 
Dt ictus ceateis hakatbadsecoeesans 5 
AS al cin Kad ebb hedacweeash as 6 
CE de eee: a eib chan gee hich 4 
aa os da th ied Sis hai in oe 10 
I its ates wail hire bugs baiadineemen een 16 
ST ee er rae rere re 62 
SE Sis ace tiacitsecdaads sen pended 14 


Conclusions to be drawn are that foreign incorporation of Wisconsin 
concerns was almost unknown before 1900; that until 1915 resort to 
such device was not popular; that from 1915 on, the practice was 
engaged in with enthusiasm. Tabulation also discloses no concen- 
tration of incorporations in states other than Delaware in any one 
particular period. It is also to be seen that the tremendous increase 
in Delaware incorporations started in the 1915 period, coincident in 
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laws. 


1,772 corporations, respectively, were organized. 


years Wisconsin netted $246,105 and $381,650, 
indirect, from corporations, is $5,000,000. 


NATURE OF THE CONCERN 


Wisconsin, incomes, and capital structures. 


this class. It appears that retail concerns do not go 
poration, as only 5 of the 120 can be so grouped 
concerns fall into 11 different categories. Thus, 
concern’s activity has some bearing on whether it 
in Wisconsin or in some other state. 


larger enterprises that go out of Wisconsin to inco 


point of time with the liberalization of the Delaware corporation 


In considering to what extent the Delaware corporation laws 
attract corporations,’ figures indicate that nearly 100,000 corpora- 
tions have been set up under the Delaware law of which about 42,000 
are now in existence. Under the Wisconsin laws about 44,000 cor- 
porations have been formed, of which 16,317 are still in good 
standing. In Delaware, 5,424 corporations were created in 1927, 
and 7,537 in 1929. In Wisconsin, during those years, 1,631 and 


consin’s banner year, with the organization of 1,908 corporations. 


In 1927 the state of Delaware received as direct revenue from 
corporations $824,483. In 1929 it received $3,306,698. In the same 


conservative estimate of Delaware’s annual revenue, direct and 


In order to determine the nature of the 120 concerns that in- 
corporated in foreign jurisdictions, an analysis was made, comprised 
of inquiries as to the type of activity, capital values represented in 


The most evident observation to be made in regard to activities 
is that concerns in the field of manufacturing are most inclined to 
organize out of the state. 63 of the 120 were engaged in some phase 
of manufacturing. It is also apparent that real estate and investment 
concerns tend to incorporate elsewhere, as 16 of the 120 fell into 


Research into the capital values definitely establish that it is the 


120 concerns, 54 had a capital value attributable to Wisconsin of 
under $100,000; 43 between $100,000 and $1,000,000; and 23 had 
over $1,000,000. The 54 concerns under $100,000 represent only a 
small proportion of the sum total of business of this magnitude in 
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respectively. A 


afield for incor- 
. The other 36 
the type of a 
will incorporate 


rporate. Of the 








*The following figures were obtained from the Reports of the Secretary of 
State of Wisconsin and Reports of the Secretary of State of Delaware. 
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Wisconsin, and as enterprises in this state do not tend to become 
large combinations of wealth, the 23 in the over $1,000,000 group 
thus is a large representation. 

Examination of the incomes showed that the Wisconsin concerns 
incorporated in other states tend, during normal economic times, 
to be rather large income earners. Their state income tax returns 
were examined for the years 1922, 1927 and 1932. In 1922, 17 of 
the 120 concerns were in existence in their present form and made 
a total net income of over $11,000,000 for a mean average of 
$700,548.30 and a median average of $527,357. In 1927, 46 of the 
120 were in existence and made a total net income of $23,381,900, 
for a mean average of $508,302.10, and a median average of 
$129,905. 1932, probably the darkest year of the depression, disturbed 
the trend. 100 tax returns were studied but they revealed a total 
net loss of $6,722,334, for a mean average loss of $67,223, and a 
median average loss of $15,086. 

In an analysis of capital structures, studies were made on the 
basis of structures consisting of (1) both par value and no par 
value stock, (2) wholly of par value stock and (3) wholly of no par 
value stock. Of the 120 concerns, 61 had a capital structure con- 
sisting solely of par value stock, 35 had only no par value stock, and 
24 had both par and no par value stock in their set-ups. The mixed 
group indicated no concentration among its 24 adherents, with 16 
radically different stock arrangements. In no instance did more 
than two concerns have structures even approximating each other. 
In the par value group, more concentration was shown, with 39 of 
61 businesses having over 5,000 authorized shares. 13 had between 
5,000 and 25,000 shares authorized and only 9 had more than 25,000. 
In the no par value group, almost equal concentration was shown 
in the lower brackets, where 14 of the 35 comprising the group had 
5,000 authorized shares or less. However, every classification in 
this group up to 2,000,000 shares had a representative. 

The suggestion has sometimes been made that concerns which had 
once been Wisconsin corporations and then took on foreign identity 
did so after they had experienced an increase in income far in excess 
of that once possessed. Due to physical obstacles and defects in 
the records, only nine of the thirty-nine concerns which have so 
changed their identity could be studied for a period of five years 
preceding their change in incorporation. The information obtained 
concerning them does not bear out the premise above stated. Little 
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relation was found between earning trends and modes of organiza- 
tion. Two of the businesses were, it is true, on a higher earning 
plane at the time of their assumption of foreign organization than 
they were five years previously. On the other hand, two relinquished 
their Wisconsin incorporation after five year periods of diminishing 
profits, three altered their organization after a five year period of 
steady incomes, and two gave up their Wisconsin charter at the end 
of a year of deficit following four years of gain. 


Provisions RELATING TO ORGANIZATION 


Examination into the laws of Wisconsin and other states, par- 
ticularly Delaware, relating to corporate organization, tested by the 
physical data obtained by research into the 120 subject corporations, 
brings to light several features which bear on the foreign incorpora- 
tion of Wisconsin concerns. 


Incorporation and Organization Fees. The difference in the laws 
on incorporation and organization fees reveals one of the most cogent 
reasons for the Delaware incorporation of Wisconsin concerns, for 
it cannot be denied that incorporation in Delaware is cheap and that 
in Wisconsin it is expensive. 

The Wisconsin law provides that the initial fee shall be $25.00 
for the first $25,000 of authorized capital stock and $1.00 for each 
$1,000 of authorized capital stock in excess of $25,000.2 The fee 
for no par value stock is 5c per share.* In all cases the minimum fee 
is $25.00. The Delaware fee schedules for par value stock are as 
follows: 1c for each share authorized up to and including 20,000 
shares ; %c for each share authorized in excess of 20,000 shares and 
up to and including 2,000,000 shares; %c for each share authorized 
over 2,000,000 shares. For no par value stock the schedule in Dela- 
ware is as follows: ‘4c for each share authorized up to 20,000 
shares; %4c for each share authorized in excess of 20,000 shares and 
up to and including 2,000,000 shares; %c for each share authorized 
in excess of 2,000,000 shares. In all cases the minimum fee is 
$10.00.4 

Concrete study brings the contrast more into relief than mere 
statements of schedules. Of the 120 concerns studied, 84 were 
organized under the laws of Delaware. These 84 paid $30,311.06 





? Wis. Stat. (1935) §182.02(3). 
* Wis. Stat. (1935) §182.14(2). 
* Del. Laws 1929, c. 65, §20. 
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for their franchise privileges in Delaware. Had these corporations 
elected to come under Wisconsin law they would have paid a total 
of $467,167.32 in filing fees. This is an average cost in Wisconsin 
of $5,561.47, and in Delaware an average cost of $360.84, a difference 
of $5,200.63. These figures are merely averages and, in many cases, 
the relative costs are markedly diverse from the mean. The differ- 
ence in the relative costs depends, as is obvious, on the amount of 
the authorized stock and upon whether it is no par or par value 
stock, for the Delaware rate decreases in the higher brackets, while 
Wisconsin schedules remain constant at le per share for par value 
stock and 5c per share for no par value stock. The $10.00 Delaware 
minimum in contrast to the Wisconsin $25.00 minimum also plays 
a part in the computations. 

We must consider, however, whether a Wisconsin concern can 
pay out-of-state incorporation fees, return to Wisconsin as a foreign 
corporation and buy a license to do business in Wisconsin, and still 
keep those two costs less than the costs of Wisconsin incorporation. 
The cost of obtaining a license to do business in Wisconsin as a 
foreign corporation is based upon the amount of capital employed 
in Wisconsin. The statute fixes the rate at $25.00 plus $1.00 for each 
$1,000 of capital over $25,000 employed or intended to be employed 
in Wisconsin.» The amount of capital employed in this state is 
arrived at by the same method used in this study in determining 
whether or not a corporation was a Wisconsin concern. There are 
three situations in which a Wisconsin concern can pay incorporation 
costs in Delaware and buy a license to do business in Wisconsin 
and still effect a saving. 


First: When the corporation is an extensive concern with sub- 
stantial amounts of capital employed in other states, yet with so 
large a proportion of its assets in Wisconsin that it can be designated 
as a Wisconsin concern. This is true because a foreign corporation’s 
license fee is based upon its capital employed in the state and not on 
its capitalization, and the high fees for that part of its capitalization 
represented by capital employed without the state is avoided. 

Second: When the corporation has in its structure no par value 
stock. Saving can be accomplished in this situation because of the 
vast differences between the Delaware and Wisconsin charges for 
no par value stock. 





*Wis. Stat. (1935) §226.04(2). 
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Third: When the corporation has authorized capital in excess 
of the issued and paid-in capital or when the original contribution 
for the issued stock has not been maintained. This is so for the 
same reason as in the first situation, a foreign corporation’s license 
fee being based on capital actually employed and a domestic corpor- 
ation’s incorporation fee being based on authorized capital structure 
without regard for actual capital. 

The study of these Wisconsin concerns incorporated in Delaware 
reveals that, under the situations previously stated or in combinations 
thereof, they saved a net total of $325,252.52 by resorting to the 
device of obtaining a cheap incorporation in Delaware and being 
licensed in Wisconsin as foreign corporations. Fifty-eight concerns 
found it profitable and twenty-six found it more expensive. However, 
the twenty-six found it so only in the aggregate sum of $2,505.98. 

How significant this matter of initial expenses is as a factor in 
the Delaware incorporation of Wisconsin concerns is difficult to 
ascertain, but it does have all the ear-marks of vital importance. 

It appears that Wisconsin concerns seeking incorporations in 
states other than Delaware in most instances found it possible to 
resort to the device of incorporating in a foreign jurisdiction and 
licensing as a foreign corporation in Wisconsin and still effect a 
considerable saving. 

The old Illinois law® prescribed a schedule of incorporation fees 
considerably higher than those of Delaware but substantially less 
than those of Wisconsin. Seven of the ten Wisconsin concerns 
which incorporated in Illinois saved $4,223.16 while three lost 
$115.00. Under the new Illinois Business Corporation Act,’ charges 
are even less, since the basis has been changed from authorized shares 
tu paid-in shares. 

The Minnesota law® is about as severe as that of Wisconsin, 
having a lesser charge for par value stock and a greater one for no 
par value stock. Thus, only in instances of corporations with a set-up 
consisting entirely of par value stock would a Minnesota incorporation 
be enticing. By resort to the Minnesota law, two concerns profited 
$460.76, while seven lost an aggregate of $210.00. 





‘Til. Rev. Stat. (Smith-Hurd, 1931) c. 32, §96. 
"Illinois Business Corporation Act (1933) §126. 
*Minn. Stat. (Mason, 1927) §7475. 
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The Michigan law® is similar to the old Illinois law and can be 
used to the same advantage. Three concerns saved $3,547.43 and one 
lost $91.70. 

The Maine law” prescribes rates for par value stock that are even 
lower than those of Delaware and rates for no par value stock that 
are slightly higher. Only one Wisconsin concern availed itself of a 
Maine incorporation and did not gain by the device because of the 
high price paid to obtain a license to do business in Wisconsin as a 
foreign corporation. 

In Indiana™ the rates for incorporation are low and considerably 
less than the charges imposed in Wisconsin. The one Wisconsin 
concern incorporated in that state found it expensive to so do because 
of the high cost of obtaining a license to do business in Wisconsin. 

The New Jersey’? fee schedules are also low, just above the 
Delaware level. The two Wisconsin concerns incorporated in New 
Jersey failed to gain by the device for the same reasons that the 
Maine and Indiana corporations did not. 

Maryland’s charges are also very small.1* The one Wisconsin 
concern incorporated in Maryland, a large manufacturer, saved 
$142,409.00 by so doing. 


Mechanics of Incorporation. It is the boast of Delaware that the 
procedure for incorporating can be gone through very rapidly. How- 
ever, if it can be done more rapidly than in Wisconsin, it is not 
because of any more expeditious feature in the Delaware law but 
merely because Delaware is better equipped to handle the work in a 
speedy fashion. The two laws'* require substantially the same things 
to be done. Articles of incorporation must be filed with the secretary 
of state and a certified copy together with a certificate of filing of 
the original must be filed with the recorder of the county in which 
the principal office is to be located. Additionally, in Wisconsin, 
it is required that the recorder send a certificate of his filing to the 
secretary of state who then issues the certificate of incorporation. 
However, it should be noted that incorporation is attained in Wis- 
consin with filing in the recorder’s office. 





* Mich. Comp. Laws (1929) §10136. 

“Me. Rev. Stat. (1930) c. 56, §10. 

“Ind. Rev. Stat. (Burns, Supp., 1929) §4932. 

™N. J. Comp. Stat. (Supp. 1930) §§47-114, 47-114b. 

* Md. Ann. Code (Bagby, 1929) §§22-29. 

“Del. Laws 1929, c. 65, §6; Wis. Stat. (1935) §180.06(4). 
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Ability to Do Business on a Corporate Basis. In Delaware, a 
corporation can do business upon a corporate basis and avoid the 
incidents of partnership liability to its members as soon as it has 
effected a legal existence.° A Wisconsin corporation cannot do 
business on a corporate basis until 50% of its authorized stock has 
been subscribed and 20% thereof paid in.1® If business is so carried 
on without the requisite subscribed and paid-in capital the corporation 
has no right of action on any obligation created or for any contract 
breached, and the incorporators, subscribers and existing stock- 
holders are liable as partners on any obligation or debt created with 
their authorization, consent or knowledge. 

This provision existing in the Wisconsin law and not present 
in the Delaware law doubtless is an attractive feature in Delaware 
incorporations, for the Wisconsin restriction may slow up the in- 
stitution of the corporation as a going concern and does require 
that the corporation be a substantial being rather than a mere 
technical artifice before operation. 


Merger and Consolidation. The Delaware ‘statutes expressly 
provide for merger and consolidation of corporations ;!" the Wis- 
consin statutes are silent on the matter except in regard to special 
types of corporations. It is the law of Wisconsin that in the absence 
of specific legislative authority there can be no merger or consolida- 
tion.1* However, these decisions do not entirely prevent combination 
in Wisconsin. It has been held?® that it is neither a merger nor a 
a consolidation where stockholders in different companies merely 
agree to exchange stock and the independent existence of each of the 
corporations is contemplated, and that the same is true of a transfer 
of property from an existing corporation to a new corporation where 
the existence of the old corporation is to be maintained.” Like- 
wise it has been held*4 that a purchase by one corporation of all 





“Del. Rev. Stat. (1915) c. 65, §7. 

* Wis. Stat. (1935) §180.06(4). 

Del. Laws 1929, c. 65, §18. 

** Evangelische Lutherische St. Thomas Gemeinde v. Congregation of German 
Evangelical Lutherische St. Matthews Church of Milwaukee, 191 Wis. 340, 210 
N. W. 942 (1926). ; 

* Union Indemnity Co. v. R. R. Comm. of Wis., 187 Wis. 528, 205 N. W. 
492 (1925). 

* Wegner v. Sheboygan-Elkhart Lake Ry. and Elec. Co., 171 Wis. 325, 176 
N. W. 865 (1920). 

™ Neff v. Wolf, 50 Wis. 585, 7 N. W. 553 (1880); Pennison v. Chicago, 
Milwaukee & St. Paul Ry. Co., 93 Wis. 344, 67 N. W. 702 (1897). 











466 WISCONSIN LAW REVIEW 


the property and saleable franchises of another is a succession and 
not a merger or consolidation. 

However, it can be imagined that there are many forms of 
combination desired by corporations which are more strictly merger 
and consolidation, and, thus, not permissible under the Wisconsin 
law. It is interesting to note that fourteen of the Wisconsin con- 
cerns incorporated in Delaware considered merger and consolidation 
a feature of enough importance to warrant inclusion of it in their 
articles of incorporation. 


Provisions RELATING TO D1rREcCTORS AND STOCKHOLDERS 


Directors Required to be Stockholders. Under the Wisconsin 
law, a director must be a stockholder ;** in Delaware there is no 
such requirement.” As a practical matter, there is but little difference 
between the laws. The Wisconsin law simply commands that the 
directors be chosen from among the stockholders. Conscientious, 
disinterested and representative management cannot be acquired by 
this simple specification. Only a requirement that directors have sub- 
stantial interests will achieve that end. On this basis, the Delaware 
law can be discounted as being actually more liberal than the Wis- 
consin law. However, eight of the Wisconsin concerns incorporated 
in Delaware thought this feature important enough to include in 
their articles of incorporation. 


Power of Directors to Delegate Functions to Committees. Another 
of the points of advertised liberality of the Delaware law relates 
to the fact that the directors may designate committees composed 
of board members to exercise the powers of the board to the extent 
that they may be so authorized.2* The Wisconsin statute is silent 
upon the point. Henderson* construes the case of Black River 
Improvement Co. v. Holway** to mean that the board of directors 
may delegate duties to committees of its own members but not to 
outsiders. It hardly seems that this construction is tenable in view 
of the language in Perfex Radiator Co. v. Goetz** and in Ames v. 
Goldfield M. & M. Co.*® From these two cases it appears that in 





™ Wis. Stat. (1935) §180.13. 
*™ Del. Laws 1927, c. 65, §9. 
“Del. Laws 1929, c. 65, §9. 
* Henderson, Wis. Corporations (1932) §201. 
*85 Wis. 344, 55 N. W. 418 (1893). 

"179 Wis. 388, 191 N. W. 755 (1923). 

* 227 Fed. 292 (W. D. Wash. 1915). 
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Wisconsin there may be no delegation of directors’ powers and duties 
to any committee. 

Ten Wisconsin concerns incorporated in Delaware valued the 
above provision sufficiently to make it a part of their articles of 
incorporation. For this reason, it must be concluded that the pro- 
vision is of such importance as to attach to it the label of a moti- 
vating force in the Delaware incorporation of Wisconsin concerns. 


Composition of Directors’ Quorums. The Delaware law states 
that a majority of the directors shall constitute a quorum unless the 
by-laws shall provide otherwise, but that in no case shall a quorum 
be less than one-third of the total number of directors nor less 
than two members.” The Wisconsin law simply requires a majority 
for a quorum. 

Thus the Delaware law enables a small number of directors 
by calling meetings at unusual times and places to pass measures 
and adopt policies at sessions where the representation is too inad- 
equate for a consideration favorable to the best interests of all the 
stockholders. 

Just how many of the Wisconsin concerns incorporated under 
the laws of Delaware provided that the ordinary majority quorum 
be done away with in favor of a smaller number is not known, for 
this study extends only to articles of incorporation and does not 
touch on by-laws where such qualification would appear. 


Effect of Directors’ Interests on Corporate Contracts. The gen- 
eral Delaware rule requires merely that transactions in which a direc- 
tor is interested be fair ones and that all parties act in good faith. 
Twenty-four of the Wisconsin concerns incorporated in Delaware 
availed themselves of this rule by a statement in their articles of 
incorporation to the effect that corporate contracts should not be 
voided because the directors thereof had an interest in the contracts 
in some other capacity than that arising from their relations to the 
corporation. However, there is nothing provided for in these twenty- 
four charters that is contrary to Wisconsin law and which could 
not be written into a Wisconsin corporation’s charter. True, there 
may be language in some of the earlier Wisconsin cases to the con- 
trary.51 Later cases, however, have made it clear that a director 





* Del. Laws 1929, c. 65, §9. 
* Wis. Stat. (1935) §182.02. 
* Cook v. Berlin Woolen Mill Co., 43 Wis. 435 (1877); Haywood v. Lincoln 
Lumber Co., 64 Wis. 639, 26 N. W. 184 (1885). 











468 WISCONSIN LAW REVIEW 


may deal with the corporation if he deals fairly and without violation 
of his fiduciary relations.** 


By-Laws. One of the most publicized indices of the laxity of the 
Delaware corporation law is the provision permitting directors, if 
authorized by the articles of incorporation, to make or alter the 
by-laws.** It is generally supposed, as the statute says nothing about 
it, that directors of Wisconsin corporations cannot be given that 
power. However, the Wisconsin court has declared that, while the 
power in relation to by-laws is primarily in the stockholders, by char- 
ter or stockholders’ action it may be delegated to the directors.*4 
Twenty-five of the Wisconsin concerns incorporated in Delaware 
gave such authority to directors in their articles of incorporation, 
eighteen without restriction and seven with the qualification that it 
was given subject to revision by the stockholders. 


Amendments. An analysis of the Wisconsin law*® as compared 
with the Delaware law*® in regard to amendments brings to light 
many features in the Delaware law not existing in the Wisconsin 
law which probably are an active element in the Delaware incorpora- 
tion of Wisconsin business. They are: (1) The possibility in Delaware 
of making fundamental alterations in the purposes and objects of 
a corporation, which, without question, is prohibited in Wisconsin.** 
(2) The ability of a Delaware corporation to alter by majority vote 
of the class of stock concerned, along with the majority vote of 
other classes, the relative preferences, participations, limitations and 
rights of that class, which ability in Wisconsin seems questionable. 
(3) The ability of a Delaware corporation to approve an amendment 
by a majority vote of the stockholders while Wisconsin demands the 
assent of two-thirds of the stockholders. 

That Wisconsin concerns incorporated in Delaware are conscious 
of the difference in amendment laws is manifested by the fact that 
amendment processes are alluded to in fourteen of the articles of 
incorporation. The surprising thing is that most, with only a few 
exceptions, have extended more protection to the various classes of 





“Spaulding v. North Milwaukee Town Site Co., 106 Wis. 481, 81 N. W. 
1064 (1900); Glenwood Mfg. Co. v. Syme, 109 Wis. 355, 85 N. W. 432 (1901). 

* Del. Laws 1927, c. 65, §2(6). 

“ Hughes v. Wis. Odd Fellows Mutual Life Ins. Co., 98 Wis. 292, 73 N. W. 
1015 (1898); North Milwaukee Town Site Co., No. 2 v. Bishop, 103 Wis. 492, 
79 N. W. 785 (1899). 

“Wis. Stat. (1935) §180.07, and court interpretations. 

* Del. Laws 1927, c. 65, §26. 

* Martin O. Co. v. Fruit Growers C. Co., 203 Wis. 97, 33 N. W. 603 (1920). 
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stock by increasing the requirement of an assenting vote to two- 
thirds or three-fourths of the class affected in cases where the 
amendment seeks to alter the relative rights or preferences of any 
class of stock. 


Power of Directors to Dispose of All Corporation’s Assets. The 
Delaware law states that the board of directors when authorized by a 
majority of its stockholders entitled to vote, may sell, lease or ex- 
change all of the property and assets, including the good will and 
corporate franchises upon such terms as shall be deemed expedient 
and for the best interests of the corporation.** The Wisconsin law, 
as set forth by statute,*® is substantially the same as the Delaware law 
with the exception that the words “upon such terms as shall be 
deemed expedient” are omitted and the phrase added “whenever it 
shall be necessary for its business or for the protection of its prop- 
erty.” This difference is obviated by the ruling in the case of 
McDermott v. O’Neil Oil Co.,*° where it was said that a majority of 
the stockholders has the power to sell all of the property for such 
consideration and upon such terms as they shall see fit to accept, 
and the minority have no right to object in the absence of fraud, 
misrepresentation or want of good faith. 

Surprisingly enough, of the eighty-four Wisconsin concerns 
incorporated in Delaware, fifty-two placed the provision in their 
articles in such a manner as to lead one to the belief that by Delaware 
incorporation they had acquired an advantage not to be obtained in 
Wisconsin. However, of the fifty-two, eight imposed qualifications 
more stringent than the law.*! 


Directors’ and Stockholders’ Meetings. The variance in the laws 
of Wisconsin and Delaware as to the places of directors’ and stock- 
holders’ meetings is held by those who administer the Wisconsin 
corporation law to be a chief factor in the Delaware incorporation of 
Wisconsin concerns. The permission for stockholders and directors 
of Delaware corporations to hold their meetings outside of the state 
is extended by statute.*? The inhibition of Wisconsin law against 





* Del. Laws 1917, c. 65, §64A. 

* Wis. Stat. (1935) §180.11(2). 

“200 Wis. 423, 228 N. W. 481 (1930). 

“Two require consent of %% of the voting stock; two require % of the 
voting stock; one requires 85% of the voting stock; one requires a majority 
of the common stock and % of the preferred; one requires a majority of the 
common stock and % of the preferred; and one requires a majority of the non- 
voting as well as a majority of the voting stock. 

“Del. Rev. Code (1915) c. 65, $32. 





WISCONSIN LAW REVIEW 





470 


such meetings is not statutory but is declared by the court in the 
case of Heath v. Silverthorn Lead Mining and Smelting Company, 
where it was held that Wisconsin corporations cannot hold meetings 
outside of the state.** This holding has been more definitely 
strengthened in later years by opinions of the Attorney General.* 

The benefits and convenience to be gained by ability to hold cor- 
porate meetings outside of the state of the incorporation are obvious. 

Sixty-three of the eighty-four Delaware charters extended the 
right to both directors and stockholders to hold their meetings out- 
side of Delaware. Two of the corporations gave the privilege to 
directors, but were silent with respect to stockholders. Five Wiscon- 
sin concerns incorporated in states other than Delaware also carried 
provisions in their articles relating to out-of-state meetings. 

A misconception of the Delaware law to the effect that stock- 
holders are compelled to hold meetings within the state but directors 
permitted to hold their meetings outside of the state has been de- 
veloped into a potent attack upon the Delaware statute as an instru- 
ment nullifying the normal check of stockholders over directors. The 
law is to the contrary effect. 


Voting Trusts. The Delaware corporation law expressly recog- 
nizes voting trusts,** authorizing their establishment for a period 
not to exceed ten years. The Wisconsin law is silent on this point, 
but it seems that such arrangements would be available and valid 
if desired.**7 A dictum in Goetzinger v. Donahue* concludes that 
a voting trust can be created whenever the consideration and motives 
therefor are to the best interest and advantage of all the stockholders. 

If this analysis is not correct the Delaware law would be more 
attractive than the Wisconsin law, for the device undoubtedly is of 
value in perpetuating control. The articles of incorporation of the con- 
cerns studied make no mention of voting trusts. 





“39 Wis. 146 (1875). 
“The rule seems to be modified to hold that activities consummated at 
meetings outside of the state are not entirely void, but that the stockholders who 
are present at such meeting are bound thereby. (1908) Atty. Gen. 608; Hender- 
son, Wis. Corps. (1932) 159. 
“ (1919) 8 Atty. Gen. 572; (1921) 10 Atty. Gen. 524. 
“Del. Laws 1931, c. 65, §18. 
“Hay v. Jones, 190 Wis. 578, 209 N. W. 675 (1926). 
“138 Wis. 103, 119 N. W. 823 (1909). 
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Right of Stockholders to Inspect Corporation’s Books. The 
Wisconsin statute,*® as interpreted by the cases, provides that the 
books of corporations shall at all reasonable times be open to the 
inspection of the stockholders, that such right is absolute and that the 
corporation has no right to inquire into motives for its exercise and 
that where the right is refused, it is enforcible by mandamus.™ 
The Delaware statute™ says nothing of the matter. It must thus be 
concluded that Delaware corporations are governed by the common 
law, which allows stockholders the right to inspect corporate books 
at a proper time and for a proper motive, it being incumbent upon 
the stockholders to show propriety of time and motive. 

There is a sufficient difference between the Wisconsin and Dela- 
ware rules to give to Delaware corporations an advantage. A business 
undoubtedly can find value in a law which for the laudable purpose 
of maintaining secrecy in affairs, or the less laudable purpose of 
covering up the management, restricts stockholders’ rights to examine 
corporation books, even though that limitation be not absolute. 
Twenty-one of the Wisconsin concerns incorporated in Delaware 
included a paragraph in their articles of incorporation to the effect 
that the board of corporate directors should have the power to de- 
termine where and to what extent the books should be open to the 
stockholders. 


ProvIsIONS RELATING TO CORPORATION FINANCE 


Consideration for Stock Issuance. Critics of the Delaware law 
have pointed to that provision which permits full-paid stock to be 
issued not only for cash, but also for property or services, the judg- 
ment of the directors as to values being conclusive in the absence of 
fraud.5* It is said that this provision permits the evils of a capital 
stock without an adequate equivalent therefor among the corporate 
assets. 

The Wisconsin statute is identical except for the provision that 
directors’ determination of value shall be conclusive.5* This deficiency 





“ Wis. Stat. (1935) §182.10. 

State ex rel. McClure v. Malleable Iron Range Co., 177 Wis. 582, 187 N.W. 
646 (1922); State ex rel. Bergenthal v. Bergenthal, 72 Wis. 314, 39 N. W. 566 
(1888). 

"State ex rel. Dempsey v. Werra Aluminum Foundry, 173 Wis. 651, 182 
N. W. 354 (1921). However a stockholder cannot confer his right upon an 
absolute stranger who seeks information, not for the benefit of the stockholders, 
but to injure the corporation. 

"Del. Laws 1929, c. 65, §29. 
™ Del. Laws 1929, c. 65, §14. 
“ Wis. Stat. (1935) §182.06. 
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has been met, however, by rulings of the supreme court to the effect 
that differences between actual values and accepted values are re- 
coverable only in cases of fraud.®° 


The Issuance of Par Value Stock at Par. On its face, it would 
seem that the Wisconsin and Delaware laws vary greatly in regard 
to the consideration for which stock may be issued. The Wisconsin 
statute states that no corporation shall issue stock except for con- 
sideration actually received equal to the par value thereof and that 
all stock issued to the contrary shall be void.®°® The Delaware 
statute states that a corporation may issue the whole or any part of 
its shares as partly paid and subject to call.%” 

There are several important considerations involved in this matter. 
The most vital perhaps is the treatment given by the courts to the 
word “void” as it appears in the Wisconsin statute. An analysis 
of the Wisconsin cases on the point®® justifies the conclusion that 
the word “void” as it appears in the statute is meaningless until 
the defect in the holder’s stock is legally presented and at all times 
is given no legal import when creditors of the corporation are in the 
picture; that the stock is truly void only when the contract is execu- 
tory and when the corporation desires to cancel the shares, no rights 
of creditors having intervened. Is it not true, then, under the Dela- 
ware law, that should partly-paid shares be issued as fully paid and 
non-assessable that the same incidents of voidness attach as to a 
Wisconsin corporation’s similar issue? A Delaware constitutional 
provision® quite similar to the Wisconsin statute would, if the case 
were otherwise than above concluded, taint that part of the Delaware 
statute with questionable constitutionality. 

The above considerations would seem to eliminate all operative 
differences between the respective statutes in this regard and leave 
to Delaware nothing that would be more attractive to a concern 
contemplating incorporation than Wisconsin offers. Nothing can 





* National Bank of Merrill v. Illinois and Wisconsin Lumber Co., 101 Wis. 
247, 77 N. W. 185 (1898); Wells v. Green Bay & M. Canal Co., 90 Wis. 442, 
64 N. W. 69 (1895); Whitehall v. Jacobs, 75 Wis. 474, 44 N. W. 630 (1890). 

“Wis. Stat. (1935) §182.06. 

* Del. Laws 1929, c. 65, $14. 

“ First Avenue Land Co. v. Parker, 111 Wis. 1, 86 N. W. 604 (1901); White- 
water Tile and Pressed Brick Co. v. Baker, 142 Wis. 420, 125 N. W. 984 (1920) ; 
Haynes v. Kenosha Elec. R. Co., 139 Wis. 227, 119 N. W. 568 (1909); Pietsch 
v. Krause, 116 Wis. 344, 93 N. W. 9 (1903); Gager v. Paul, 111 Wis. 638, 87 
N. W. 875 (1901); Gogebic Invest. Co. v. Iron Chief Mining Co., 78 Wis. 427, 
47 N. W. 726 (1891); Shaw v. Gilbert, 111 Wis. 165, 86 N. W. 188 (1901); 
Brahm v. M. C. Gehl Co., 132 Wis. 674, 112 N. W. 1097 (1907). 

"Del. Const. art. IX, §3. 
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be gleaned from the articles of incorporation studied that bears on 
the issue as they do not refer to it. 


The Creation of a Paid-in Surplus Out of Original Contribution. 
Delaware has a provision® in its corporation statute giving corpor- 
ation directors the power to determine what part of the consideration 
received from the sale of stock shall be applied to capital and which 
part to surplus accounts. In case of stock issued for cash, determin- 
ation of the allocation does not have to be made until the time of 
issuance and in cases of consideration other than cash until sixty 
days after issuance. In Wisconsin, all the consideration received 
from sale of shares becomes and must remain capital.™ 

The Delaware statute thus offers an advantage to corporations for 
it permits the creation of a form of paid-in surplus which, though 
an original contribution, need not be kept intact. The device may be 
used to further the interests of promoters who desire to give a false 
impression of the value of their corporation’s issues by paying divi- 
dends, which would indicate earning power, out of the original 
contribution,®** or by incorporators who desire, for the purpose of 
obtaining credit, to show a large volume of paid-in stock, which, 
while paid in, has been paid out via a paid-in surplus account. 

Six of the Wisconsin concerns incorporated in Delaware in- 
cluded this power in their articles of incorporation, and all of them 
made this surplus available for payment of dividends which would 
tend to show that Wisconsin concerns incorporated in foreign juris- 
dictions were aware of the offer made by the Delaware law. 


Declaration of Dividends. The Delaware statute permits of a 
much easier dividend policy than does the Wisconsin statute. It 
appears that Delaware has an “alternative fund” statute which 
means that dividends may be paid in any given year either out of the 
earnings for that year or from the surplus previously accumulated. 
Thus, a Delaware corporation may pay dividends in a year when there 
has been no net earnings but an accumulation from past years, or 
in a year when there are earnings, but capital is impaired because 
of past losses. The only restriction is that dividends may not be paid 
when the capital has been reduced below the capital preference of 
the outstanding preferred shares. The Wisconsin statute®* seems to 





“Del. Laws 1929, c. 65, §6. 
* Wis. Stat. (1935) §§182.06, 182.14. 
“The Ohio and Idaho statutes and the U. B. C. A. require notice to be 
given when a dividend is made out of surplus. 
“Wis. Stat. (1935) §182.19(2). 
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impose two limitations on dividend payment. The first makes divi- 
dends contingent upon a surplus over and above the sum of the 
corporate debts plus the value of the outstanding stock. The second 
requires that dividends may be paid only out of profits. Thus, 
Wisconsin has imposed a “surplus-profits” limitation and dividends 
cannot be paid in a given year unless there are both earnings for 
that year and an absence of unamortized losses in prior years.** 


That the Wisconsin concerns incorporated in Delaware attached 
importance to the Delaware law is obvious from a study of their 
articles of incorporation. Thirty-one of them contained declarations 
designed to protect the preferred classes from destruction of their 
capital preference by excessive dividend payments. Thirty-one of 
them embodied the spirit of the Delaware law and pointed out 
that there were two funds available for dividends. Four declared 
that dividends could be paid only out of current earnings and only 
one required that dividends be paid in regard to both the current 
earnings and profits accounts. 


Liability for Illegal Dividend Payment. The Delaware statute 
relating to remedies against persons responsible for illegal dividend 
declarations and providing for a recovery of such unlawful dividends 
‘Is more liberal and far less severe on the wrongdoing parties than 
is the Wisconsin statute.** An analysis of the two statutes shows the 
following diversity : 


(1) The Wisconsin statute provides for the recovery of illegally 
paid dividends from the stockholders receiving the same; the Dela- 
ware statute provides for no such recovery. 


(2) Under the Wisconsin law, the directors declaring the divi- 
dends are jointly and severally liable to the creditors of the corpor- 
ation to the extent of their claims.** Directors of Delaware corpora- 
tions are liable only to the extent of the illegal dividend payment. 


(3) In Delaware a condition precedent to recovery against the 
directors is that the corporation be insolvent or in the process of 
dissolution. In Wisconsin, remedy will be given regardless of the 
condition of the corporation. 





“For a full discussion of dividend theories see Note (1933) 8 Wis. L. Rev. 
261; Note (1933) 8 Wis. L. Rev. 338. 
“Del. Laws 1927, c. 65, §35; Del. Laws 1929, c. 65, §34. 
“Wis. Stat. (1935) §182.19(1). 
™ Killen v. Barnes, 106 Wis. 546, 82 N. W. 536 (1900). 
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(4) Under Delaware law, directors are permitted to rely upon 
the corporate books in declaring a dividend. Under Wisconsin law, 
reliance is no excuse unless the director can show he had real reason 
to believe funds were available for dividends. : 


(5) Directors of Delaware corporations are absolved from lia- 
bility if they can establish that they did not have an active part in 
the declaration of an illegal dividend. Directors of Wisconsin 
corporations may not plead that they did not actively participate in 
the dividend declaration.* 

It cannot be doubted that the Delaware law pertaining to this 
phase of corporation law is more attractive than the Wisconsin law as 
it imposes less responsibility on a corporation’s directors and does not 
provide for the severe penalties. This feature could well be a factor 
in the Delaware incorporation of Wisconsin concerns. 


Corporation's Ability to Deal with Own Stock. Under the Dela- 
ware law,®® every Delaware corporation has the power to purchase 
its own stock out of its surplus, that is, out of the difference between 
assets and liabilities, capital stock being a liability item. The stock 
owned by the corporation cannot be voted. The Wisconsin law, at 
least in this one instance, is more liberal than the Delaware. The 
rule followed in Wisconsin is not propounded in the statutes, but 
is found in the decided cases. The case of Federal Mortgage Co. v. 
Simes,” confirming an impressive line of authority, holds that a 
corporation may acquire and hold its own stock, if in so doing it 
acts in good faith and if its creditors are not injured. That the 
capital of the corporation is impaired by such purchases is immaterial. 
The only explanation of this liberal rule is that it found its genesis 
in a case where creditor’s rights were not involved. 

Here again we have an instance where the Delaware law holds 
no lure beyond that of the Wisconsin law. Perhaps because the 
Wisconsin law is buried deep in the cases rather than put forth in 
the statute, incorporators do not believe Wisconsin can grant the 
same privilege as can Delaware. Fifty-eight of the Wisconsin con- 
cerns incorporated in Delaware put provisions in their articles of 
incorporation pertinent to dealings in their own stock. 





“ Williams v. Brewster, 117 Wis. 370, 93 N. W. 479 (1903). 
“Del. Laws 1929, c. 65, §19. 
"210 Wis. 139, 245 N. W. 169 (1933). 
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Dealing in Stock of Other Corporations. Both the Delaware and 
the Wisconsin statutes’! authorize corporations to deal in the stocks, 
bonds or securities of other corporations and exercise all normal 
rights of ownership. Again the articles of incorporation of the 
Wisconsin concerns incorporated in Delaware have failed to indicate 
a right or privilege to be gained by foreign incorporation, for forty- 
two of the charters studied authorized the purchasing, holding, and 
selling of securities of other corporations and the exercise of rights 
of ownership thereof. 


Compromise Reorganization Agreements. In 1927, Delaware 
passed a law pertaining to compromise reorganization agreements.” 
It provides that any persons interested in a corporation can petition 
a court of equitable jurisdiction to call a meeting of the creditors, 
stockholders or any class of them. If at such meeting a majority 
in number representing three-fourths in value of any group agree 
to any compromise or reorganization as a consequence thereof, that 
such shall be binding upon all of that group. The benefits of this 
provision extend only to those corporations that have provided for 
it in their articles of incorporation. Wisconsin has no such provision. 
The only reorganization or compromise possible under Wisconsin law 
is one of a contractual nature. If interested parties do not wish to 
join in, they are not held to the scheme even if a large majority, 
similarly situated, favor it. 

The reasons why corporations should desire such a provision 
are obvious. Corporate being is much easier if reorganization and 
compromise can be shoved through by a majority—three-fourths vote 
in utter disregard for the feelings or rights of the small minority. 
That Wisconsin concerns incorporated in Delaware thought it bene- 
ficial is manifested by the fact that twenty-nine of them incorporated 
the provision in their articles of incorporation. 


STATUTES RELATING TO TAXATION 


The purpose in examining the taxation statutes is to ascertain 
whether the Wisconsin law in this phase operates to discriminate 
sufficiently against Wisconsin corporations as to be a cause of the 
foreign incorporation of Wisconsin concerns. 

















™ Del. Laws 1929, c. 65, §77; Wis. Stat. (1935) §182.01. 
™ Del. Laws 1927, c. 65, §9. 
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Income Tax. It is true that Wisconsin has a corporation income 
tax’® and that Delaware does not have one. However, the inference 
that concerns organized under Delaware law are not subject to the 
tax does not stand scrutiny. A Wisconsin concern incorporated under 
Delaware law is subject to the same amount of income tax as if 
organized as a Wisconsin corporation. Income in Wisconsin for 
taxation purposes is divided into two classes. The first is that fol- 
lowing the situs of the corporate property, and the second is that 
following the residence of the recipient. It is obvious that a concern 
would have to pay tax on its income following the situs of the Wis- 
consin property whether it was incorporated in Wisconsin or in 
Florida. As for income following residence of recipient, the Wis- 
consin legislature has decided that for tax purposes the residence of 
a corporation is not the state of its incorporation, but where its prin- 
cipal business is carried on. Also, then, if a corporation did its 
principal business in Wisconsin, it would have to pay Wisconsin tax 
on that income following residence of recipient whether it was 
incorporated in Wisconsin or elsewhere™*. 

If Delaware has no income tax, it does have another corporate 
tax that Wisconsin does not have—a franchise tax. This is based 
on capitalization entirely. Literature on Delaware corporations 
seldom mentions this tax. 

In view of the method of levy of the Wisconsin income tax, it 
cannot be said that a Wisconsin concern in the majority of instances 
would be served to more advantage by a Delaware incorporation than 
a Wisconsin one. 


Dividend Tax. The proposition of taxation of dividends is 
hardly one that would operate to force Wisconsin concerns to incor- 
porate in other jurisdictions. Dividends received by Wisconsin stock- 
holders from a corporation doing business exclusively without the 
state are subject to tax; dividends received from corporations doing 
business entirely within the state are not subject to tax; dividends 
received from corporations doing business both within and without 
the state are partly taxed.7* It thus can be seen that it makes no 
difference where a Wisconsin concern is domiciled as long as the 
tax theory is as it is and as long as dividends are exempt from taxa- 
tion on the basis of earnings within Wisconsin. 





™ Wis. Stat. (1935) c. 71. 
™*But see Newport Co. v. Wis. Tax Commission, 219 Wis. 293, 261 N. W. 
884 (1935). 
“ Wis. Stat. (1935) §71.04(4). 
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Inheritance Tax. The Wisconsin statute’™> provides for and 
authorizes the levy of an inheritance tax upon the shares of stock 
owned by a non-resident decedent in a Wisconsin corporation.”* In 
Delaware, constitutional provision denies the legislature the right to 
impose a tax upon the shares of a non-resident in a Delaware cor- 
poration."7 

The importance of this variance is apparent. Stock of a Wisconsin 
corporation became subject to multiple taxation while in Delaware 
the same economic interest could be only once taxed.?* Wisconsin 
has done nothing to modify its tax scheme. However, the Supreme 
Court of the United States, long vexed by the problem of inheritance 
tax and the intangible, finally took a stand that resulted in a nulli- 
fication of the Wisconsin rule. In a series of cases beginning with 
Safe Deposit & Trust Co. v. Virginia™ in 1929, and ending with 
First National Bank v. Maine*® in 1932, the high court overturned 
the line of authority headed by the case of Blackstone v. Miller*! and 
declared that the only theory of an inheritance tax on intangibles that 
can be followed is the rule of mobilia sequunter personam and that 
an inheritance tax is a death duty and not a transfer tax. Thus on 
death of a shareholder, the state of his domicile and not the state 
of the concern’s incorporation has the right to levy this tax. 

The conclusion must be reached that these Supreme Court rul- 
ings have levelled off the Delaware and Wisconsin laws to a parity, 
and, of course, that there exists nothing that would be a determinant 
in causing a newly organized corporation to seek a foreign incor- 
poration in preference to a Wisconsin one. However, the change is 
so recent that, undoubtedly, the law, as it used to be, was a factor 
influencing many of the existing set-ups. 


CoNCLUSION 


It can be stated from the foregoing that the Wisconsin corpora- 
tion law is much less liberal than that of Delaware. Exclusive of 





™ Wis. Stat. (1935) §72.11. 

“Estate of Shepard, 184 Wis. 88, 197 N. W. 344 (1924) (denied the validity 
of the commission’s attempt to levy a tax on the shares held by a non-resident 
decedent in a corporation authorized to do business in Wisconsin). 

™ Del. Const. art. IX, §16. 

™ A. L. Nash of the Manitowoc Bar stated to the State Bar Ass’n in 1927 
that as long as this situation continued to exist that there would be a tendency 
among corporations to shuffle off Wisconsin charters and get a Del., Fla., or 
N. J. charter. 
™ 280 U. S. 83, 50 Sup. Ct. 59 (1929). 
"284 U. S. 312, 52 Sup. Ct. 174 (1932). 
“188 U.S. 189, 23 Sup. Ct. 277 (1903). 
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taxation provisions which operate the same on foreign as domestic 
corporations, the two laws were compared in regard to twenty differ- 
ent features. In the treatment of twelve of them, the Delaware law 
proved to be more lenient than the Wisconsin law. The other eight 
were given almost identical treatment in the two jurisdictions. It 
cannot be denied that the Delaware provisions relating to incorpora- 
tion fees, doing business on a corporate basis, merger and consolida- 
tion, delegation of functions to committees, directors’ quorums, 
amendments, meetings of directors and stockholders, inspection of 
corporate records, creation of paid-in surplus, dividend payments, 
liability for illegal dividend payments, and reorganization agreements 
would be preferred by a business desiring to operate under lax control 
to the more rigid Wisconsin provisions on these matters. The treat- 
ment of these provisions in the articles of incorporation of Wisconsin 
concerns organized in Delaware, make it recognized that the desire 
to avail themselves of one or more of the above mentioned features 
as administered by the Delaware law occasioned their foreign incor- 
poration. It could not be suggested that the Wisconsin legislature 
liberalize its corporation law to the extent that Delaware has done, 
but perhaps, in the interests of greater revenue and a more friendly 
corporation policy, certain restrictions and requirements could be 
removed without endangering sound regulation. This writing could 
well go to the extent of suggesting certain treatment of the Wisconsin 
corporation law, but by virtue of the limitations of space, must be 
concluded within its present bounds and remain only in exposition 
and explanation of the foreign incorporation of Wisconsin concerns. 








CONSIDERATIONS BASIC TO A NEW PENAL CODE 
PART II* 


ALFRED L. GAUSEWITZ 


(Continued from the April issue) 
V. THe ImpLicaTIONs oF INDIVIDUALIZATION (Continued) 


B. The Implications of Individualization for the Determination 
of the Sentencing Authority. 


The legislature and the court as treatment agencies. It is obvious 
that the legislature cannot differentiate treatment as between indi- 
vidual criminals, for the criminal may not have been born when it 
prescribes the penalty and certainly will not be known if the legis- 
lation is not ex post facto. It may also be argued that no penalty 
should be fixed by the judge and included in the sentence, even though 
the releasing authority be given power to ignore it. A sentence with 
a maximum or minimum fixed by the court or by the court and 
legislature in co-operation in advance of treatment is necessarily a 
prediction of the results to be expected from the treatment, the 
nature of which cannot even be known except in a very general way. 
The judge who hears the individual tried and sees the individual 
before him is obviously immeasurably better equipped with informa- 
tion upon which to individualize treatment than is the legislature. Yet 
even the judge ought not to leave out of consideration the response 
of the individual to treatment and the development of the individual. 
It is equally true that an administrative board ought not to pre- 
scribe in advance the term of treatment.! It is difficult to see why 





* Part I discussed the aims and methods of the criminal law in dealing with 
offenders and the effect on the substantive criminal law of adopting the preven- 
tion of another offense as the primary aim and the restraint of the individual 
offender until] found safe to be at large regardless of the nature or seriousness of 
his offense as the primary method of the law. Part II discusses the significance 
of such a program for procedure and administration and some of the conditions 
necessary for its realization. 

*The California procedure provides an interesting compromise. It is pro- 
vided that “. . . the court in imposing the sentence shall not fix the term or dura- 
tion of the period of imprisonment . . . The term . . . shall not exceed the 
maximum or be less than the minimum . . . provided by law . . . The state board 
of prison directors . . . shall determine after the expiration of the minimum 
term, . . . except that in cases in which the minimum term . .. is more than six 
months, the months from and after the actual commencement of such imprison- 
ment, what length of time, if any, such person shall be imprisoned . . .” Provision 
is made for change of the order of determination upon attempts to escape and 
the like. Penal Code of California, Deering (1931) §1168. 
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“it is meaningful to speak of the individualization of treatment” 
only with reference to reformation,” for surely the degree and type 
of restraint or other mode of incapacitation will depend upon in- 
dividual differences, although individuals will necessarily be grouped 
for imposing the restraint after its type is determined; otherwise 
discipline and degree of security must be adjusted to the most 
dangerous at whatever cost. Yet it is undoubtedly true that the term 
individualization is most significant in connection with reformation. 
It is easier to theorise about the necessity for individualization than 
it is to point out how individualization can be accomplished. Never- 
theless it is believed to be of primary importance to force the idea 
of individualizaton at all times into the foreground. 

If courts were given the time, facilities, and staff for investi- 
gation and post-sentence supervision, they perhaps could administer 
treatment as scientifically and successfully as any other public officer. 
But even in the case of juvenile courts, where that has been tried to 
the greatest extent, there is a serious controversy over whether the 
courts ought not to be limited to something similar to the guilt- 
determination function.* 

But granting that a court could administer treatment by long 
range supervision where the institution is a distance from the court, 
we would still have the very serious problem of satisfying the 
principle of justice as equality of treatment. Note the experience 
of a practical prison administrator : 

“And now comes the most difficult job of all, that of chang- 
ing the prisoner’s viewpoint in life, getting him to see and 
understand that honesty is the best policy, that a life of 
hard work pays, .. . Again, some job! . . . When today 
he is sent to prison on a charge of larceny and tomorrow 
the same court places a man on probation for a similar 
offense. When he gets seventy years for robbing a bank, 





* Michael, Psychiatry and the Criminal Law (1935) 21 A.B.A.J. 275. 

*“The literature of penology in recent years is full of references to the magic 
term, ‘individualization of treatment.’ But what content has been poured into 
that phrase?” Glueck, Five Hundred Delinquent Women (1934) 16. See Glueck, 
500 Criminal Careers (1930) 324, “The ‘personal touch.’” Jbid. 18, “Those who 
regard ‘individualization’ as a very recent penological principle will be surprised 
to learn that in the middle of the nineteenth century it was used in the Irish 


system.” 
‘Eliot, Suppressed Premises Underlying the Glueck Controversy—Divorce 
Treatment from Adjudication! (1935) 26 J. Crim. L. 22, 27 ff: “. .. the court 


and the probation office are not only not twins but are actually of different 
species, the latter grafted upon the former. To change the metaphor, the court 
should be referee of a game in which probation office and clinic are two team- 
mates.” See Monachesi, The Italian Surveillance Judge (1936) 26 J. Crim. L. 
811, for an effort at judicial supervision of treatment. 
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and his partner in crime, the leader, and a recidivist, gets 
forty years from a different court for the same offense. . . , 
When these things happen, it is indeed difficult to convince a 
prisoner that justice is impartial and that he is getting a 
square deal. And they do happen. Let me give you some 
examples. .. . 
A was convicted for adultery and received one year. B was 
convicted of adultery and received a three-year sentence. 
A, a second offender, was convicted of assault with intent 
to rob, armed, received a one to two-year sentence. B, a 
second offender, convicted of the same offense, received one 
to five years. 
A, a second offender, convicted of larceny, given one to three 
years. B, a second offender, convicted of larceny, given four 
to six years. 
A, a second offender, convicted of forgery of several checks, 
received one to two years. B, a second offender, convicted 
of passing one forged check for $13.00, given a sentence of 
six to seven years, never eligible for parole under this sen- 
tence. 
A, a second offender, convicted of assault and robbery, 
armed, given three to seven years. B, a second offender, 
assault and robbery, armed, given fifteen to thirty years. 
A, a second offender, burglary, two to five years. B, a second 
offender, burglary, one to ten years. 
A, a third offender, bank robbery, fifteen to twenty-five years. 
B, a second offender, bank robbery, twenty to thirty years 
. and so on indefinitely. I am not criticizing the courts. 
I am not questioning the commitments; but every prisoner 
sees the disparity in the sentences, and it is my duty as 
Warden to convince the prisoner that justice is impartial 
when he gets thirty years for a crime and another prisoner 
gets seven years for the same crime and under almost 
identical circumstances.”® 





* Warden Oscar Lee, Wisconsin State Prison, Practical Difficulties in Prison 
Management (1934) paper read at the annual meeting of the American Bar 
Association. See Swearingen, Indeterminate Sentence and Parole in Minnesota 
(1926) 10 Minn. L. Rev. 457. Tables reveal that determinate sentences are 
roughed off in periods of five years, whether by the legislature or the courts; for 
example, see State Board of Administration of Alabama, Report (1934) 64. See 
also Special Report, Legislative Commission to Investigate Prison Administration 
and Construction (N.Y. Feb. 1933) 44, “There is probably no more pointed 
argument against our present inchoate sentencing laws and certainly none stronger 
could be made for the need of a real indeterminate sentence law than the records 
of the wide variations in sentences now imposed on criminals convicted for the 
same crimes.” 

The sentence may depend upon such factors as whether guilt was established 
by jury trial, plea to a lesser offense, plea to the original offense, or trial by 
judge, the severity of the sentence being in that order in Ohio. Gehlke, Criminal 
Actions in the Courts of Common Pleas of Ohio (1936) 230. 
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Justice as equality dominates the sense of justice of the ordinary 
individual and it has been said by those experienced in penal admin- 
istration that one of the most potent causes of prison riots and dis- 
affection is the fact that cases appearing to be similar are given 
widely variant penalties. Judges acting independently simply cannot 
have their determinations agree. Other remedies for this have been 
advocated. One of them is the right of appeal from the sentence, 
with the appellate court acting as a sort of board of equalization.® 
It would also be possible to have a board of circuit judges act as a 
board of equalization, but little would be gained by taking judges 
from their other duties for that purpose.” 

Moreover, courts would not have the time and facilities for 
experiment and research that must necessarily accompany the treat- 
ment function. Neither could they develop the flexible yet fairly 
uniform standards and procedures that would be necessary, even in 
an individualized form of treatment. Moreover, a sentence of 
record would lead to a division of responsibility just as would a 
penalty in the statutes. A treatment or parole board could suc- 
cumb to pressure for release and place the responsibility on the 
minimum sentence, whether fixed by the legislature or the judge. 


Maximum and minimum sentences. The purpose of the minimum 
sentence is to protect the state. The purpose of the maximum sen- 
tence is to protect the individual’s liberty.° Unless there is no one 
agency of the state that can be entrusted with the power of determ- 
inging when the period of treatment has been sufficient, which will be 
discussed later, nothing is gained by fixing in advance either a 





*Note (1934) 9 Wis. L. Rev. 172 describing the English practice; see 14 Eng. 
and Empire Digest 545, 548, South African Laws. But Ensor, Courts and Judges 
in France, Germany, and England (1933) 22 says: “. . . the English judge, while 
an expert in conducting a trial, is usually quite an amateur in passing sentences. 
But it is scarcely plausible that an assembly of this same class of judges should 
be much wiser than the individuals composing it; in fact the Court of Criminal 
Appeal has laid itself open to very considerable criticism under this head.” 

"Governor Philip F. LaFollette envisaged this as one of the chief services 
of the Board of Pardons that he established. 

*Book Review (1932) 32 Col. L. Rev. 171: “Fervid in his denunciation of 
repressive treatment and championing humanization and psychiatric knowledge, 
the author, in common with most penologists, is neverhteless prone to forget that 
prison wardens .. . are sorely in need of specific rules which will make individu- 
alized treatment a concrete reality instead of a shibboleth.” (Italics added). For 
the development of rules and laws from scientific knowledge, see Green, The 
Administrative Process (1935) 21 A.B.A.J. 708: “Science makes law, not the 
reverse.” 

*The Russian code fixes minimum sentences for crimes against the Soviet 
regime, maximum for all other crimes. 
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maximum or a minium. The question is whether anything is lost 
thereby. 

A minimum sentence, even a very low one, or a maximum, is at 
least theoretically incompatible with disablement and reformation as 
purposes. The minimum sentence might keep a person confined 
after he had been reformed and there was no necessity for restraint. 
The maximum sentence might, and not infrequently does, release a 
person from restraint and supervision who has not been reformed 
and is positively a menace to society. But what is worse, even in 
cases where it cannot be definitely said that the period necessary for 
reformation does not substantially coincide with the sentence fixed, 
a spirit and atmosphere essential to reformation cannot well be main- 
tained where sentences are fixed in advance. It may well be, as 
heretofore pointed out, that mere passage of time is the most im- 
portant of all curative factors and conceivably the time will come 
when it can be predicted in advance how much time will be neces- 
sary in individual cases. But until that time shall come a fixed period 
of sentence, minimum or maximum, has inherent in it the notion of 
deterrence and retribution which makes of the period of restraint 
a time-serving experience so deadly in its effect that it will smother 
in the guards, matrons and other officials, as well as in the prisoner, 
the spirit and attitudes essential to reformation. A minimum sen- 
tence is not essential. Minnesota has not had one for years. One 
ot their crime commissions recommended that one be established, 
but this was solely for the purposes of equality of sentence and 
for that purpose it would have been more logical to abolish the 
maximum.’® A minimum sentence interferes with prison discipline 
by throwing on the treatment authorities the burden of justifying 
the retention of a convict after the minimum has been served; it 
discourages the prisoner who is not then released," and diverts 
the attention from the main purpose of treatment, which should be 
preparation for release, and from the real test for release, which 





* Minnesota Crime Commission Report (1927) 57; Report of the Minnesota 
Crime Commission (1934) 3, 63-74, esp. at 53. 

“Mr. Wickersham in a speech made in Cincinnati at the time of the Ohio 
prison riot said: “From this practice (the practice of releasing prisoners on parole 
as soon as they are eligible because of prison crowding) has grown up a con- 
viction among prisoners that they are entitled to discharge as soon as the period 
of imprisonment has expired at which the parole board has power to release 
them. If the prisoner is confined beyond that time he considers himself ag- 
grieved.” U.S. Daily, April 17, 1931; Henry C. Hill, Warden at Joliet, blamed 
riots on the parole system. “The parole board doesn’t decide cases on the merits 
of a man, but on the kind of crime he committed. I can pick 200 men in Joliet 
and Stateville who ought to be out on parole now.” 22 J. Crim. Law 148 (1931). 
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should be fitness for life in free society, and not the amount of time 
spent under restraint. 


Suspension of sentence and probation. But the power of the 
judges to suspend the execution, if not the imposition, of the sen- 
tence and to release on probation should be continued as at present. 
Under the Wisconsin Statutes, the judge may either suspend the im- 
position of the sentence and release on probation, in which case he 
determines whether the conditions of probation have been violated 
and imposes a sentence if he finds that they have been, or he can 
impose the sentence but suspend its execution, in which case the 
prisoner is released on probation to the probation department of the 
State Board of Control, which will have control of such probationers 
in determining whether the conditions of probation have been 
violated.12 

Even theoretically a wholly reformatory purpose of punishment 
does not logically require that every person convicted of crime be 
turned over to the treatment authorities, for the reason that, as 
heretofore pointed out, our criminal laws are in a sense conventional 
and arbitrary. This does not mean that they are not based upon 
adequate reasons, but that they draw a line at which misbehavior 
will subject one to the control of the public authorities. Granting 
that in the case of some crimes this line must be drawn at a certain 
place on the theory of something in the nature of natural law, 
natural in the sense that all people agree that certain conduct indi- 
cates a personality requiring restraint, the act is only one of the 
factors determining treatment, and in the case of crimes not well 
agreed to indicate a dangerous personality unexceptionally, there 
may be a very real question whether it is safe to leave even 
one whose guilt has been determined at large under a certain degree 
of supervision. This question has been answered in the affirmative 
by the probation laws. The question then remains whether the judge 
is a proper person to determine the individual case. It would seem 
that he is for two reasons. First, in the mind of the public a con- 
viction or even a sentence falls far short of carrying with it the stigma 
and the effects on personality of actual separation of the individual 
from his normal environment and incapacitation in an institution, 
whether that institution be nothing more than a so-called classifi- 
cation hospital, or an institution recognized as a penal institution. 
Just voluntarily leaving one’s home to go to a hospital, to attend 





* Wis. Stat. (1935) §§57.01, 57.02. 
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school, or to take a job in another community is, for most individuals, 
a tremendous experience. An involuntary separation and restraint 
may well be a final discouraging step that will forever dampen the 
individual’s urge for reformation. 

The second reason is that there must be retained for the courts 
as much power as possible so long as they must try criminal cases, 
in order that they may retain the bargaining power by which to 
expedite justice by obtaining pleas of guilty without a trial. This is 
said with a realization that not everyone agrees that courts should 
bargain with persons accused of crime. Whether they ought to or not, 
it is common knowledge that a great many of them certainly do. The 
federal courts could not have carried on their duties without utiliza- 
tion of what is known as the guilty plea technique.** If the sen- 
tence of the court when imposed were limited to a sentence to the 
custody and control of the state until found fit to be released, the 
court would have nothing to give for its part of a bargain except 
a promise to make certain recommendations to the treatment board 
which might or might not be a valuable stock in trade, or the power 
to release on probation. The retention of this power to the courts 
is both necessary and sufficient. It is consistent with the theory of 
reformation and substantially so with the requirements of individual- 
ization and justice as equality. It keeps in the foreground the fact 
that it is the individual’s own personality and attitudes that determine 
his treatment and that his treatment is determined not by a particular 
act but by his entire course of behavior, thus dispelling the idea that 
a crime has a certain price, subject to certain possible discounts by 
evasions or pleas for “leniency.” 





* Report of the Minnesota Crime Commission (1934) 70. “Saving a person 
from a prison record is a thing much to be desired in the proper case. The fear 
of going to the prison or reformatory is never greater than when a person has 
never. been there.” 

* American Law Institute, A Study of the Business of the Federal Courts, 
Part I, Criminal Cases (1934) 12, 14, “A method of handling cases which may 
be referred to as the guilty plea technique came into extensive use in 1916 and 
is responsible for the prompt and efficient disposition of business. This method 
has been condemned as ‘bargaining’ but it shows no sign of disappearance. It is 
doubtful if the system could operate without it. Since it anticipated the great 
influx of cases under the Prohibition Amendment by several years, there is no 
reason to suppose that it will not survive the repeal of that constitutional pro- 
vision ... Therefore, we think that legislation permitting and perhaps regulating 
the open compromise of criminal cases would be desirable. This is of course not 
a new idea. It was advocated by Dean Justin Miller in 1927. Miller, Com- 
promise of Criminal Cases (1927) 1 So. Calif. L. Rev. 1. It has many supporters. 
It has never obtained, however, the support of conservative members of the bar 
because of the feeling that bargaining was beneath the dignity of the criminal 
courts. 
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If reformation by individualized treatment suggests that neither 
the legislature nor the judges determine the treatment of those finally 
selected for segregation and reformation, what agency or agencies 
of the state are to perform that function? Is it to be the governor 
under the pardoning power, the wardens or superintendents of the 
individual institutions, the governing board of the institution, or 
some combination of these with one another or perhaps with some 
other official, such as the judge, the district attorney, the police, 
or the probation and parole staff? It is generally agreed that ideally 
this power ought to be lodged in a full-time board, which could act 
upon the advice and information obtained from any or all of the other 
officials of the state and any other information considered to be of 
value for that purpose. This conclusion is dictated by the require- 
ments of equality of treatment, inability to determine period of 
treatment in advance, and the necessity for continued centrally 
guided and expert study of the problems of crime essential to make 
“individualization of treatment” something more than a phrase ex- 
pressing an ideal. The constitution and method of selection of such 
a board will be discussed later under the subject of the conditions 
necessary for a rational penal code. 


C. Implications of Individualization for the Code of Procedure. 


Significance of treatment theory for procedure. If it is true, as 
previously suggested, that our definitions of crimes are in a sense 
conventional and arbitrary and that the function of the courts 
should be limited to the determination of the guilt or innocence of 
the accused, with the suggested power of release on probation, it 
follows that theories relating to treatment, its purposes and methods, 
will have comparatively little to do with determining the methods of 
procedure for the determination of guilt or innocence. The procedural 
rules are limitations upon the power of officials to interfere with 
individual liberty. From the point of view of the officials these 
safeguards are obstacles to law enforcement. They are, of course, 
intended to protect the innocent, and sometimes the guilty, from 
arbitrary acts and abuse of power.2® They are also intended to 
insure an orderly and efficient administration. As such, crim- 
inological theories have little direct bearing on them. This is not 
to ignore the fact that our procedures are a part of our ma- 
chinery for handling an organically integrated problem and that we 





See Part I, 11 Wis. L. Rev. 374, n. 25a. 
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must have an internally consistent and well-rounded set of machin- 
ery for handling this unified problem, as has been well expressed in 
the Report of the Advisory Committee on Criminal Justice to the 
Counsel of the American Law Institute.’® 


Efficiency of present procedures. Our criminal procedure, de- 
signed to be handled by lawyers and judges in performing the 
functions which they are especially trained to perform, namely, the 
determination of whether or not a particular individual did or did 
not do a particular act, and if he did do it, why, is not working 


badly. 

There is a tendency on the part of many to be impatient with 
these rules and criticism has been made of the delays of criminal 
justice. Some of the studies that have actually been made of this 
problem, however, establish that the procedure is as rapid and ex- 
peditious as is consistent with accomplishment of its purposes. It 
is the opinion of the members of the bar of the State of Wisconsin 
that our judicial procedure in criminal cases has nothing radically 
wrong with it. Wisconsin, it is true, has adopted most of the im- 
portant recommendations for changes in the criminal procedure. In 
addition to the general rule-making power of the court,!” it has 
the expert witness law,’* the notice of alibi defense,!® the require- 
ment of a plea of insanity,° the use of the information rather than 





* (1935) 20. “While the definitional Code may declare from what particular 
actions society desires protection, that protection can be effected only through 
the agencies created for its interpretation and administration, including police, 
prosecutors, courts and penal institutions, and hence is absolutely dependent for 
success upon the character and content of procedural and administrative law and 
penal sanctions. Such agencies are necessarily influenced by political, social and 
economic conditions. No matter how logically constructed the substantive law 
may be in theory, it may fail when put into operation unless it is founded on a 
clear understanding of the law in action and unless such agencies are carefully 
harmonized with the clearly expressed and practical objectives of the substantive 
Code. For example, if the theory on which the substantive law is built is that 
of retributive punishment and the theory of its administration is corrective, the 
two do not necessarily cooperate toward the same end. The problem of the yro- 
tection of society includes not merely the definition of crime, but the provision 
of penal sanctions, the adjudication of guilt, the assessment of punishment or 
corrective treatment and the determination of the way in which such punishment 
or treatment should be administered. In many cases the provision of too severe 
punishment on the one hand or of too great leniency on the other hand has ren- 
dered ineffective the provisions of the substantive law. 

“In short, it is impossible accurately or realistically to draft a provision of 
substantive criminal law without taking into consideration the way in which that 
provision is to be made effective.” 

™ Wis. Stat. (1935) §251.18. 

* Wis. Stat. (1935) §357.13. 

* Wis. Stat. (1935) §355.085; 214 Wis. vii. 

* Wis. Stat. (1935) §357.11. 
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the indictment,?4 the waiver of jury trial,2* and the power of the 
court to comment on the evidence.2* The only procedural recom- 
mendations of the American Bar Association,” also indorsed by the 
Attorney General’s Conference on Crime,”®> that Wisconsin did not 
already have are the recommendations of alternate or extra jurors, 
the less than unanimous verdict, and the power to comment on the 
failure of the accused to testify. But even prior to the adoption of 
some of these reforms the administration of justice in Wisconsin was 
expeditious.” Other states have not been able to substantiate the 
charges of interminable delays in criminal justice.2” The federal 
courts have not been found to be hampered by procedural rules. The 
following quotation will not surprise those who have studied the 
effect of the rules of procedure on the administration of criminal 
justice: 


“Current literature and thought would lead us to expect that 
the serious obstacles to criminal law enforcement consisted 
of technicalities, delays and continuances, irrational juries, 
a cumbersome grand jury system, long trials, appeals on 
obsolete doctrinal points, and in general the widely adver- 
tised results of what is generally called ‘the sporting theory 


* Rowan v. State, 30 Wis. 129 (1872); Thies v. State, 178 Wis. 98, 189 N.W. 
539 (1922). 

*™ Wis. Stat. (1935) §357.01. 

* Many lawyers in Wisconsin assume that the judges have no power to com- 
ment on the evidence in a criminal case. However, it has been held that the 
court may not only comment on the evidence but may instruct the jury that they 
ought to find the accused guilty on the evidence, if the evidence is such that 
reasonable men could not differ and provided the judge instructs the jury that 
it is in their power to acquit him if they so desire. Branigan v. State, 209 Wis. 
249, 244 N. W. 767 (1932). On the contention that on a criminal prosecution 
for criminal libel the judge had no power to instruct the jury as to the law if he 
informs them that they are the judges of the law, the court said at pages 256, 257: 
“The judge may in ordinary cases, civil as well as criminal, wherein the jury is 
the judge of the facts, properly state to the jury his opinion of what the evidence 
proves, if, as was done here, he distinctly informs the jury that they are not 
bound by his opinion, but are themselves the judges of the facts and must de- 
termine them according to their own independent judgment. Jessner v. State, 
202 Wis. 184, 231 N. W. 634 . . . If the trial judge may so state as to the facts, 
with greater reason may he state to the jury his opinion as to the law in a case 
of criminal libel, although the jury in such a case is the judge of the law... 
This was no more a misdirection than was that approved by this court in Schmidt 
v. State, 159 Wis. 15, 149 N. W. 388, wherein the trial judge instructed the jury 
that while it was in their power to return a verdict of not guilty they would 
violate their oaths as jurors if they did so. A similar instruction was recently 
approved in Balthazor v. State, 207 Wis. 172, 240 N. W. 776, 781.” 

* (1934) 20 A.B.A.J. 651. 

* (1935) 21 ABAJ. 5S. 

* Rundell, The Time Element in Criminal Prosecutions in Wisconsin (1912) 
Bulletin of the University of Wisconsin, No. 512. 

™ Beattie, The Proposal to Establish a Court of Criminal Appeals in Cali- 
fornia (1934) 9 The State Bar J. (Calif.) 105, 109. 
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of justice’. The picture drawn by these figures fails to 
reveal the presence of any of these difficulties which are 
usually assumed without argument. On the contrary, doubts 
arise not because the system is inefficient, but because it 
seems almost too efficient; because it presents the spectacle 
of a long line of orderly offenders, few of whom it is neces- 
sary to commit to jail, pleading guilty with systematic regu- 
larity because reasonably accurate estimates of the sentence 
seem possible; raising few tdchnical objections, and so 
far as the records show, rarely complaining about invasions 
of their-constitutional or other privileges. The proceedings 
are so expeditious, non-technical, and uncontested that it be- 
comes important to find where the selective process which 
produces such results occurs. 

“The general observations can be summarized as follows: 
“1. The federal criminal courts present a smoothly working 
system unburdened by the supposed technicalities of a crim- 
inal law, which results quickly and efficiently. 

“2. There is no particular necessity for any procedural 
reform disclosed by the study of the procedural aspects of 
the cases before the court.”* 


The treatment phase in present procedures. That the courts are 
primarily concerned with the determination of guilt or innocence and 
have little to do with the treatment phase is evidenced by the fact 
that in the actual trial of criminal cases the treatment phase is 
largely ignored. True it is that by resort to the insanity plea and 
other subterfuges, counsel are able to get into evidence facts which 
theoretically are usable only in mitigation of the penalty. But this 
is done for the purpose of persuading the jury to use the dispensing 
power, which it has under the general verdict used in criminal cases, 
and the power that it has to find guilty of offenses carrying lesser 
penalties, rather than as a procedurally recognized method of ob- 
taining data pertinent to the question of what treatment ought to be 
administered. In some jurisdictions the jury has more or less to 
say about the treatment.”® In other jurisdictions, the evidence may be 
offered in mitigation, although not pertinent on the issue of guilt or 
innocence but which, under the evidential rule of multiple admissi- 
bility of course is used on both issues. But usually guilt determina- 
tion and treatment are considered as separate matters, to be taken 
up at different stages of the hearing and all the emphasis is on the 





*The American Law Institute, A Study of the Business of the Federal 
Courts (1934) 12. 

* Burns, Advisory Recommendations by the Jury (1935) 10 Calif. State 
Bar J. 75. 
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former.*° When the time comes to make a plea on the question of 
the sentence, the average lawyer finds himself with little to say 
beyond general remarks relating to the fact that the prisoner was a 
good son, or treated his family well, or the like. 


Judicial review of administrative release. However, one important 
procedural result of a wholly indeterminate sentence would be that 
a provision for a judicial review of the determination of the treat- 
ment board would have to be made, whether by reason of the re- 
quirements of our constitution or because, as a practical matter, a 
treatment board with final power would not be permitted and ought 
not to be permitted. Comparison should here be made with the 
present lack of provision for review of the sentence of the courts.*4 


The present procedural safeguards. Even though the particular 
act, the commission of which will subject the individual to treatment, 
is to be given less importance in the determination of treatment 
because of increased scientific knowledge of other and more significant 
factors, it would not mean that the present safeguards thrown 
about the accused, such as, the unanimous verdict, the requirement of 
proof beyond a reasonable doubt, the rule against proof of other crimes 
and character evidence, illegally obtained evidence and the privileges 
against self-incrimination, could be done away with for that reason 
alone. The investigation of a crime usually begins with the question, 
“who did it?” and one cannot be subjected to treatment at all until 
there has been some manifestation of a character needing treatment. 
Therefore the loss of liberty will depend upon whether a particular 
offense has been committed. It is a distinctive feature of Anglo- 
American procedure that proof that one has committed another 
offense will not be received as evidence that he committed the act 
charged, however potent such proof would be as a matter of logic 
and experience.*? But proof of other crimes is proper on the question 
of treatment, and the rule against permitting proof of other criminal 
acts has broken down to some extent by the statutes permitting proof 
of past crimes under the repeater statutes and by permitting the 
joinder of offenses in one information.** If the time should come 





* Am. Law Inst., Code of Crim. Procedure (1931) §397. 

* Supra, note 6. 

* 1 Wigmore, Evidence (1923) §§57, 193. 

* Wis. Stat. (1935) §359.09. Experienced counsel admit the prior offense 
whereupon it cannot be mentioned even in reading the information upon an ar- 
raignment in the presence of the jury. Cf. Illinois State Bar Assoc. Draft Code 
(1935) vi: “In no case is the fact of previous conviction to be alleged in the 











492 WISCONSIN LAW REVIEW 


when the public and officials confidently believe treatment to be 
wholly reformatory and the persons determining treatment capable 
of distinguishing one not needing reformation who had been falsely 
convicted, a false conviction would not be so great a tragedy. But 
the time will never come when even a reformatory treatment will be 
considered other than highly undesirable, or when the question 
whether the individual had in truth perpetrated the particular act 
which subjects him to coercive treatment is not tremendously im- 
portant.** So long as deterrence remains even a by-product of treat- 
ment, “punishment” cannot be completely eradicated, and the stigma 
of criminality will remain, even though science be able to predict 
future conduct so precisely from other factors that a doubtful 
conviction could be ignored. 

Taking up some other subjects usually considered under the title 
of criminal procedure: Jurisdiction and venue would be little affected 
by individualization of treatment through an unlimited indetermin- 
ate sentence. Neither would extradiction, although this does not 
mean that our present requirement of extradition is justified. If one 
state had theories of punishment abhorrent to the state of refuge, 
extradition might be granted only reluctantly, but that is as true 
today. The rules governing arrest might be improved if the defin- 
itions of crime were more closely related to the dangerousness of the 
offender. At present, they are in an unsatisfactory condition.*® The 
provision for a preliminary examination and the limitations on that 
examination and the use of the evidence obtained at it and at John Doe 
hearings, centering as they do principally upon the privilege against 
self-incrimination, which in turn is important chiefly by reason of 
the rule excluding proof of other offenses and of evidence of bad 
character and the dangers thereon in cross-examination if the ac- 
cused should waive his privilege and take the stand where the ac- 
cused has not put in evidence of good character, and former jeopardy 





information . . .” As to joinder of offenses, see Gutenkunst v. State, 218 Wis. 96, 
259 N. W. 610 (1935); and the law recently enacted in New York permitting 
joinder of several charges in order to reach the “higher-ups” in racketeering. 
N. Y. Times, April 10, 1936, p. 4. 

“The question of the method of determination of whether an act has been 
done that would be a violation of the conditions of probation or parole is taken 
up later. 

“Pearson, The Right to Kill in Making Arrests (1930) 28 Mich. L. Rev. 
957; Waite, Some Inadequacies in the Law of Arrests (1930) 29 Mich. L. Rev. 
448; Wilgus, Arrest Without a Warrant (1924) 22 Mich. L. Rev. 541, 673, 798; 
Nat. Com. on Law Obs. and Enf., Report on Crim. Proc., No. 8, p. 18; Legisla- 
tive Document (1935) No. 70, State of New York, a tentative draft of a chapter 
on arrest; Plescowe, Measures of Constraint, etc. (1935) 23 Geo. L. J. 762. 
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would not be directly and substantially affected. The criminal history 
of the accused would be, as it is now, very important for purposes of 
treatment, but there would be as good reasons for protecting the 
accused at the guilt-determination step from repeated trials, from 
conviction because of his bad character rather than because of his 
guilt of the crime charged, and from being compelled to be a witness 
against himself as there are now. The proposal that the defense of 
double jeopardy be limited to acquittal or convictions®* would seem 
to be as sound under one penal theory as another. The rules relating 
to arraignment, motions, and pleas, relating as they do to the de- 
termination of guilt or innocence, rather than treatment, would not 
seem to be directly affected.** The rules relating to the dismissal 
prosecution, nolle prosequis, aimed as they are at keeping a record 
of reasons and limiting discretion of officials to prevent inefficiency 
and corruption, would not change by modifications relating to treat- 
ment, except as previously indicated, so far as a limitation of the 
guilty plea possibilities would require further control of other points 
at which discretion can be exercised improperly. The sentence would, 
of course, be radically changed but procedure of review would not 
be. All of these, however, in their administration would be ap- 
preciably affected by changes in the underlying theory and the 
ultimate purposes and this brings up the problem of the implications 
of individualization for administration. 


D. The Implications of Individualization for Administration. 


Public opinion. Even though the public had confidence in the 
competency and fairness of the treatment board and believed that a 
convicted person would be humanely treated under a medico-peda- 
gogical regimen and released as soon as safe to be at large, only 
an extremist arguing for deterrent methods would say that it would 
remove all reluctance on the part of the accused, his family and 
friends, to being convicted. The accused himself might have more 
fear of a wholly indeterminate sentence than one with a fixed maxi- 
mum. To a less extent, his family and friends would be reluctant 
to have him taken out of the circle of family and acquaintances, but 
such confidence should take away some of the sting of a conviction 





*See The American Law Institute, Administration of the Criminal Law, Pro- 
posed Final Draft, Double Jeopardy (1935) §6. (But is this draft as radical as 
is indicated in its introductory note? See §7). 

* Baila bill approved in New York, April 8, 1936, requires application 
for to disclose whether accused was ever convicted of a felony. 
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for the family and should improve the public attitude and make the 
public more willing to give information in aid of and to co-operate 
for detection and apprehension. This is tremendously important. All 
students of the subject seem to agree that in the last analysis the 
important thing is the attitude of the public.** As a practical matter, 
that the police are largely dependent upon information given them 
by the public for the detection of crime, and that apprehension of 
criminals and the dependence of the prosecution on the willingness of 
witnesses to testify, is obvious, all this aside from the intelligent 
exercise of the right of suffrage by the public in the selection of 
officials and from the moral support of an enlightened public opinion. 
The public as jurors, as prosecutors, as judges, and as police, would 
be more willing to convict if they thought their conviction would 
merely subject the individual to treatment justified by requirements 
of reformation. As it is now, the indeterminateness of the sentence 
and the powers of suspension of sentence, probation and parole, are 
ignored on the assumption, true in many cases, that there is a fixed 
penalty. Where the jurors must be told what the penalty is they may 
refuse to convict if they disagree with it. Thus, three members of a 
jury in Chicago, on the trial of a woman accused of shooting a 
policeman, thought that a sentence of one year would be sufficient ; 
when advised that a minimum sentence of 14 years would follow 
their verdict of guilty they agreed to a verdict of not guilty.*® This 
discretion exercised by the jury is but illustrative of the discretion 
exercised by the public as informers, witnesses, police, jurors, pros- 
ecutors, and judges. 

It is the opinion of many that the police could never bring them- 
selves to take a reformatory attitude toward criminals, but it is be- 
lieved that this would not be true if maximum sentences were elim- 
inated and the police could be convinced that restraint would be 
continued so long as the prisoner remained a social menace. Once 
the treatment authorities understood that it was their duty to keep 
dangerous persons under restraint, as well as to release the reformed 
individual, and once the police understood that it is their duty to 
keep the non-dangerous out of prison as well as to keep the dangerous 
in, there would be a singleness of purpose which would permit a 





* Clark, Law Enforcement and Public Administration (1935) 30 Ill. L. Rev. 
273, 276: “It is interesting to compare our public attitude . . . with the satisfac- 
tion of the English people... .” 
™ Chicago Herald and Examiner, December 28, 1934. 
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centralization of organization and a co-operation not now possible. 
Crime prevention could be made a more important function.‘ 


The guilty plea technique. But even though such changes in the 
attitudes of the public and officials be but fanciful, the fact that the 
judges could impose only an indeterminate sentence would undoubt- 
edly profoundly affect administration. It would prevent pleas of 
guilty to a lesser crime or to a lesser degree of the same crime, except 
in those instances where the same act could be a felony or mis- 
demeanor. This would not remove all bargaining power from the 
court, for the power to suspend sentence would remain.*! It might 
lead to more actual trials or to more dismissals. If a jury did not 
have confidence in the treatment board it might lead to fewer con- 
victions. The question is whether the net result would be desirable 
or undesirable. If the power to bargain were limited to the granting 
of probation it would be a very substantial limitation of that power. 
The result would be that it would be a step in the direction of law 
enforcement as an ideal; and such an ideal is not to be deprecated. 
It is a misplaced ideal only in connection with unenforceable laws. 
If Bentham’s criteria for declaring acts crimes heretofore quoted 
were satisfied, there would be no problem of unenforceable laws and 
there would be no necessity for justifying the retention on our 
books of laws that are unenforceable. By unenforceable laws are 
meant not laws that cannot be perfectly enforced, because if criminal 
laws could be perfectly enforced we would cease to have criminals, 
but those laws which, by reason of lack of public support or other- 
wise, are rather openly flouted by the public, and in the case of the 
majority of violations disregarded by the enforcing agencies. If it 
be accepted as an ideal that all laws ought to be enforced so long as 
they remain on the books and that it is the duty of all citizens to obey 





“Nat. Com. on Law Obs. and Enf., Report on Police, No. 14, p. 111. 

“The lack of power to compromise except by probation should have a salu- 
tary effect. “Acceptance of a plea to a lesser offense usually prevents the appli- 
cation of probation in many cases where probation would be a wiser solution. 
The prosecutor may think that a small offense is better, because the act is a first 
offense, but this is an assumption on his part . . . It is a much more consistent 
and sound practice to insist upon a plea to the offense charged and to place the 
defendant on probation than to resort to the legal fiction of a plea to another 
offense with no subsequent control over the offender after his sentence is satisfied.” 
Moley, Politics and Criminal Prosecution (1929) 188. It would also have a 
wholesome effect on the relations of courts and police to the extent that it would 
give confidence to the police that the accused would be found guilty of and sen- 
tenced for the crime for which he was arrested. 
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all laws, regardless of their personal opinion of them, we have law 
enforcement as an ideal.*? 

But another view of the function of criminal laws is that laws are 
merely weapons to be used to subject undesirable individuals to the 
control of the state; that it is not the duty of the district attorney 
to attempt to enforce all of our criminal laws, but that he treat them 
as an arsenal of weapons available to him from which to draw the 
particular weapon that will enable him to bring in a particular 
offender.** This is undoubtedly the actual practice, of which the 
most conspicuous example is the final incarceration of Al Capone on 
a charge of violating the income tax laws, although it was supposed 
to be such common knowledge that he was guilty of murders, bomb- 
ings, and kidnappings, that that astute philosopher Abe Martin said 
of his case, in complete disregard of the legal doctrine of judicial 
notice, that people would have more respect for the courts if they 
could prove what everybody knows. 

Would it not be a wholesome thing for the public to believe that 
once convicted of a crime and so circumstanced that a judge would 
be unlikely to grant probation, the future liberty of the individual 
would depend upon what he actually is, as determined from the whole 
course of his life, both prior and subsequent to his conviction? 
Would it not be a wholesome thing for the prosecutor to know that 
he would in all probability have to try his case and had therefore better 
get it in shape for trial? Perhaps not, for discretion taken away at 
one point would be exercised at another and it is better to guide 





“Some courts have solved the problem of determining what crimes are 
mala in se or involve moral turpitude by deciding that intentional breach of any 
criminal law is malum in se. This is consistent with law enforcement as an ideal. 
Thus, Best, J. said in Bensley v. Bignold (1822) 5 Barn. and Ald. 335, 341: 
“. . . it is equally unfit that a man should be allowed to take advantage of what 
the law says he ought not to do, whether the thing be prohibited because it is 
against good morals, or . . . because it is prohibited because it is against the 
interest of the state.” See (1930) 6 Wis. L. Rev. 30. 

“Armold, Law Enforcement—An Attempt at Social Dissection (1932) 42 
Vale L. J. 1. See also A Study of the Business of the Federal Courts, The Ameri- 
can Law Institute (1934) 13, where it is said: “This (the compromise of criminal 
cases) appears in conflict with an ideal of law enforcement, peculiarly intense in 
respect to those laws which neither are nor can be enforced. ... There is a 
pretense that prosecuting attorneys are enforcing all laws impartially, instead of a 
recognition of the fact that they are concerned with the problem of public order, 
which is best served by concentrating on dangerous individuals.” The abuses of 
compromise are pointed out by Moley, Politics and Criminal Prosecution (1929), 
c. VIII, who suggests as a corrective the lodging of these discretionary powers 
in the judge, “where,” quoting Pollock and Maitland, “impartiality is above sus- 
picion and where every act is exposed to public and professional criticism.” See 
also Morse and Beattie, Survey of the Administration of Criminal Justice in 
Oregon (1932) XI Ore. L. Rev. Supplement to No. 4, p. 37. 
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discretion than to eliminate it, as suggested in the works previously 
quoted. But the very nature of the discretion here in question is 
extra-legal and uncontrollable.** No law can actually make informers 
out of citizens nor compel witnesses to come forward to testify at 
the trial. But a rational penal code that had a useful purpose obvious 
to the ordinary man might make him more willing to trust the law. 
And a real discretion entrusted to a group of officials who could 
be held responsible for its exercise might be found to work into 
standards and principles that would give justice according to law 
in areas now with no recourse but to special influence and corruption 
to secure the needed play that any system must have. 


“ec 


- no system however advanced has by its written law 
alone, provided sanctions sufficiently flexible to cover all 
cases, all types of offenders, all situations, in a way which 
satisfies the sense of justice of the community or its officials 
or the special needs which arise. ... The only method 
by which technicalities and practices which secure desired 
ends by indirection can be eliminated is to make the written 
law incorporate in advance the possible attainment of these 
objectives—specifically, for example, to make sentences really 
indeterminate and to increase the offenses for which proba- 
tion and suspended sentences can be granted.’’*° 


The importance of personnel. The implications of an incapacita- 
tive criminal law for procedure, then, are not so much for specific 
changes in the procedural rules as in the direction of modifying those 
more important factors that condition personnel who must enforce 
the rules, and of giving an aim that will inspire prosecutors to seek 
a career in a work, the utility of which can be appreciated. After 
a survey of suggested procedural reforms, Moley says: 


“Any candid examination of the foregoing summary of re- 
forms must raise serious doubts as to the fundamental im- 
portance of an attack upon the shortcomings of American 
criminal justice, limited to procedural details such as the 





“Hall points out how discretionary powers were assumed in the earlier 
law, through fictitious verdicts, benefit of clergy, and otherwise, and in contem- 
porary law, where discretionary powers are chiefly exercised by the prosecutor 
and judge. Hall, Theft, Law and Society (1934) 68 ff. See Pound, Criminal 
Justice in America (1930) 36. After listing some of the agencies having dis- 
pensing power, he says: “Some of these are hedged about by procedural limita- 
tions. But such limitations . . . are very likely to give these devices a purely 
mechanical operation. . . .” 

“Hall, Theft, Law and Society (1934) 120. 
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ones named. These changes merely readjust the details of the 
game ; they do not make it any less a game.’’*¢ 


In another work he says: 


“To some extent the sordidness of the picture of county 
prosecution is accentuated by the fact that no traditions 
of fine public service have yet been developed in this political 
frontier. Almost the sole influence of the past upon the 
present is the exciting example of brilliant political suc- 
cesses growing from the public attention given to un- 
usual prosecutions.”*? 


A game it is, and a game it will remain so long as it has no object but 
to satisfy the public sense of “justice,” with “justice” meaning what- 
ever anyone chooses to desire for it. With justice commonly mean- 
ing the payment of the “price” of a crime, which price cannot be 
fixed on any real basis nor adjusted to the crime or to the criminal 
in any real way, it is no wonder that the very real and earnest busi- 
ness of guilt-determination is affected by the unreality of the 
“price,” the payment or non-payment of which is its only objective. 
A retributive justice, or even a utilitarian justice committed to de- 
terrence as its primary and declared method, are too difficult to 
justify in particular cases to make a man desirous of devoting his 
life to it. The public sense of justice is too uncertain and unde- 
pendable to make an official, particularly an elective official, desire 
to serve it as a career. 

The conclusion is that the significance for procedure of an in- 
capacitative and reformatory penal code is not so much for changes 
in those safeguards which have been developed by the courts, as in 
permitting and placing discretion. As indicated, at the outset, our 
procedure has not worked badly. The Model Code of the American 
Law Institute really makes few important departures from the 
established practices.4* The principal task for the law is to work 





“ Moley, Our Criminal Courts (1930) 99. 

“ Moley, Politics and Criminal Prosecution (1929) 229; for the continental 
method of selecting prosecutors, see Ploscowe, The Career of Judges and Prose- 
cutors in Continental Europe (1934) 44 Yale L. J. 268. 

“This seems also to have been the experience in New York. Report of the 
Special Committee on the Revision of the Code of Criminal Procedure to the 
Commission on the Administration of Justice, New York Legislative Document 


(1935) No. 70, p. 7. “. .. we acknowledge the great assistance which we have 
received from the Model Code, even though we have not adopted any large 
portion of its provisions . . . the New York Code in some of its parts is so nearly 


identical with the corresponding portions of the Model Code that changes in such 
instances have been quite unnecessary.” For a statement of principles of pro- 
cedure, see Auld, The Comparative Jurisprudence of Criminal Process (1935) 1 
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out procedures whereby legal expression may be given to the prin- 
ciples of individualization and expert knowledge utilized without 
sacrificing the protection of the individual from arbitrary action. 
Shall hearings be public, with representation by counsel and the right 
to call experts and cross-examine the experts adverse to him? What 
provision shall be made for review? To what extent will informa- 
tion obtained by the board be privileged? If there is a dispute of 
a fact that would be almost a determining factor in determining re- 
lease, what sort of hearing will be had on it? To what extent will 
there be a rehearing of matters adjudicated at the guilt-determination 
stage of the trial? If a certain fact (for example, that a robbery was 
with a gun, or that an assault was with a certain intent) is not 
essential to constitute the felony that will subject the convict to 
the control of the treatment agency, but is important in determining 
their treatment, must it be charged in the information and proved 
as an element of the crime, or will it be determined later in the 
administrative hearings ?*° 


VI. Tue ConpiTions NECESSARY FOR INDIVIDUALIZATION 
A. A Trusted Treatment Authority. 


The history of opinion in Wisconsin. The first condition neces- 
sary for individualization of treatment through a wholly indeterm- 
inate sentence is a trusted treatment board. It may be said that the 
principle of individualization through an absolutely indeterminate 
sentence has long been accepted. It was expressed by the question 
propounded in Wisconsin almost 27 years ago. It seems to have been 
accepted in principle by the New York Crime Commission.? It was 





U. of Toronto L. J. 82. See also Ploscowe, The Development of Present-Day 
Criminal Procedures in Europe and in the United States (1935) 48 Harv. L. Rev. 
433; Ploscowe, Measures of Constraint in European and Anglo-American Crimi- 
nal Procedure (1935) 23 Geo. L. Rev. 762. 

“See Glueck, Principles of a Rational Penal Code (1928) 41 Harv. L. Rev. 
453, 475, 479, especially 479, n. 32, for some suggestions of procedures. 

* Question No. 9 submitted to Committee G, the committee on probation, 
parole, pardon and indeterminate sentence was: “Whether the trial court should 
have any control over the fate of the convict after his commitment to a penal 
institution.” Program of Wisconsin Conference on Criminal Law and Criminol- 
ogy, at Madison, November 26, 27, 1909. 

* Report of the New York Crime Commission, Legislative Document No. 99 
(1929) p. 59. “There was under consideration by the crime commission during 
last year the suggestion of the Governor that . . . the sentencing of convicted 
persons be taken away from the courts completely and that the power of deter- 
mining the punishment be vested in a board of experts entirely separate from 
... the courts, . .. The question of how such a board should be constituted 
and its members compensated and the rules under which it shall operate are all 
subjects for the most painstaking investigation and thoughtful consideration. It 
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accepted in principle by the National Commission on Law Enforce- 
ment.* Of the crime surveys prior to 1932 it has been said that 
only the Illinois survey and the Minnesota surveys contain frank 
statements of the implication of a separate treatment agency that 
logically follows from their suggestions and recommendations for 
individualization of treatment. The Minnesota Crime Commission 
of 1926 frankly recommended: “Even if parole were wholly 
abolished, it would be desirable to have a board to fix all sentences 
after commitment to the penal institutions.’’® It is not clear from the 
report whether the Commission would permit the determination to 
be made, as it is under the California law heretofore quoted, to some 
extent in advance. As previously mentioned, under the Minnesota law 
there is no minimum sentence. The 1934 Crime Commission recom- 
mended that the courts be restricted in their power to reduce the maxi- 
mum, the limitation being recommended “as a means of reducing 
inequalities of sentences,” which would be a step toward greater 
indeterminateness of sentence, but the Committee said: 





is suggested, of course, that the board have in its membership psychiatrists, psy- 
chologists, alienists, lawyers and students of penology. Just whether all these 
classes should be included is one of the serious questions to be determined and 
just how much the rate of compensation should be is another serious question 
for the reason that a board dealing with the liberty of individuals must be of the 
highest calibre of administrators.” By a law of April 25, 1930, New York esta- 
blished a Division of Parole in the Executive Department headed by a board of 
three members at a salary of $12,000 each, an executive director at a salary of 
$9,000, and an ample staff, but not the wholly indeterminate sentence. 

*“No state has yet seen fit to provide for an absolutely indeterminate sen- 
tence. ... Many students of the problem have recently urged that all sentences 
should be made absolutely indeterminate. ... The logic of the program of penal 
treatment we have set forth in these pages inescapably commits us to the prin- 
ciple upon which this proposal is based. We believe that an absolutely indeter- 
minate sentence, administered with scientific precision by an expert tribunal, 
affords an ideal toward which the penal policy of the United States might well be 
directed. . . . But we are not convinced that the immediate and widespread 
adoption of an entirely indeterminate sentence is either possible or desirable. 
The court works in the full light of day. Its personnel is generally competent. 
Its procedure assures the offender that his legitimate interests will be protected. 
The board of parole must work in comparative obscurity. Its personnel may 
often be comparatively incompetent. It is always tempted to over emphasize con- 
siderations of penal discipline; to free the “good prisoner’; to hold the inmate 
who has broken prison rules. Its decision must be based on considerations which 
are as yet largely intangible... . It is certain that the technique of parole se- 
lection must be made to approach far more nearly to the accuracy and imparti- 
ality of science before our penal administration can generally command a suffi- 
cient degree of public confidence to permit the adoption of a sentence which has 
no definite limits.” Nat. Com. on Law Obs. and Enf., Report on Penal Institu- 
tions, Probations and Parole, No. 9, pp. 143-145. 

“Nat. Com. on Law Obs. and Enf., Report on Prosecution, No. 4, pp. 166 ff. 
Minnesota Crime Commission Report, (1926) 46-49. 

‘Report (1926) 49. 
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“The absolute indeterminate sentence law, although desirable, 
would probably at this time not prove acceptable in this state. 
The entire matter of limitation of sentence presents many 
practical aspects. Some county attorneys feel that they must 
bargain with the opposition, particularly in somewhat doubt- 
ful cases. There are many cases that do not admit of the 
receiving of a lesser plea. Many of the judges believe they 
should have some discretion in reducing sentences below the 
statutory maximum, but it is submitted that some uniformity 
for the same kind of offense and similar types of individual 
should be established. That situation does not exist today.’ 


In Wisconsin, whenever the question of the separation of the 
function of guilt-determination from that of treatment by means of 
an unlimited indeterminate sentence has been seriously discussed, it 
has been approved and recommended. The first quasi-public ex- 
pression seems to have been that of the Wisconsin Branch of the 
American Institute of Criminal Law and Criminology in the follow- 
ing question: 


“Should the function of the courts be limited to the determ- 
ination of the guilt or innocence of accused persons ?””? 


Since only four members of the committee had responded to a call 
for a meeting, the questionnaire method had been resorted to. Seven 
answered. Five of these answered “yes” to the above question, one 
answered “no,” and one expressed an open-minded doubt. The 
questionnaire called for brief expressions of opinion and the report 
reveals that : 


“The general trend of sentiment of those favoring the affirm- 
ative was to the effect that the purpose of confinement being 
protection to society as the primary, and punishment as the 
secondary, consideration with reformation and prevention 
as the ultimate object to be gained, the function of the court 
should be to determine the guilt or innocence of the offender 
and if guilty sentence him to prison indefinitely, leaving other 
authorities to determine his further disposition according to 
later developments. In other words, to place the prison on 
a plane with the insane asylums so far as the function of the 
courts is concerned.” 





Report of the Minnesota Crime Commission (1934) 53, 58. 

"This was the first of six questions that had been submitted to the thirteen 
members of Committee G of the Wisconsin Branch of the American Institute of 
Criminal Law and Criminology as topics for the third annual meeting to be held 
in December, 1911 
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A. C. Backus, then judge of the Milwaukee Municipal Court, filed 
a minority report. His position was that individualization of treat- 
ment was provided for by the partially indeterminate sentence, 
parole, pardon, allowances for good behavior in prison, and especially 
probation ; that a sentencing judge, who has the convict before him 
as the “natural man” and not as “a number” in a “level democracy 
of offenders,” is better informed of his antecedents and propensities 
than a commission of experts could be who must study him “in an 
environment which seems ... to foreclose a judgment in any 
individual case or in collective cases of any practical value;” that 
a wholly indeterminate sentence under which a convict might be 
retained for violating prison rules rather than for the crime for 
which he was committed might deny him due process of law; that 
the commission would be largely governed in its decisions by the 
prison conduct, and that “the shrewd and politic prisoner will 
make the best appearance;” that the proposal would take away 
the court’s power to place on probation; and (in answer to the 
charge that court sentences are not uniform) that “no two cases 
are ever alike,” which seemed to suggest some merit in the com- 
mission idea, but did not call for so radical a change. Mr. C. W. 
Bowron, the chairman, disclaimed any thought on the part of 
anyone of revoking the power of the judge to release on probation, 
although it was conceded that the question as framed would bear 
that interpretation. All six of the questions were referred back to 
the committee for report at the next conference, principally because 
of a lack of uniform understanding of the meaning of the term 
“indeterminate sentence.” 

At the time of the next conference, only three members of the 
committee had expressed themselves.? Judge Backus believed that 
the liberal parole law obviated the necessity of an indeterminate 
sentence law. Mr. Grotophorst, however, believed that : 


“in addition to a liberal parole law we ought to have an inde- 
terminate sentence law, and I think that if the constitution 
of the state were changed so as to enable the legislature to 
pass an indeterminate sentence law, it should be substantially 
as follows: That the board of control or a pardon board 
should be authorized and empowered to determine the length 
a convicted person should serve. [He had in mind, however, 
maximum and minimum penalties.] . . . There is one fur- 





* Proceedings of joint meeting of the Institute and the Wisconsin Branch, 
Milwaukee, August, 1912, p. 187. 
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ther drawback in this plan . . . The trouble is that our board 
of control is a political board, made so by our statute. The 
term of office of members of this board is limited; the salary 
small; the work very extensive, important and complicated. 
. .- Although this is the case, I think that the board of 
control would be preferable to a separate board, usually called 
a pardon board.” 


Professor Eugene Gilmore said: 


“Prevention and cure should be the object of the law, and 
punishment is only a means toward this end. As crime pro- 
ceeds from a great variety of causes, some anthropological, 
some social, no one treatment for all criminals can accomplish 
most effectively the desired results. Individualization of 
treatment of offenders is the logical outcome of a recognition 
of the diversified causes of crime.” 





He recommended a sentencing board, which would fix the sentence 
after a full investigation of the case during a period of detention, 
but might fix in advance either a determinate or an indeterminate 
sentence. 
| In 1930 the late Justice E. Ray Stevens, of the Wisconsin Supreme 
Court, said: 


“What I want to present is not a hair-brained theory, but a 
conviction that has been deep-seated, arising out of my ex- 
perience of nearly a quarter of a century in sentencing and 
dealing with convicted persons. I feel that we have too often 
dealt with the offender as if he were a machine-made product 
that could be graded and given mass treatment, like the 
product of a factory. While the fact is, as has been pointed 
out in the chairman’s address, these offenders need individual 
consideration and treatment. 

“My experience leads me to have confidence in the jury 
system. I think that juries are the best means yet found for 
the determination of guilt or innocence. But I am equally 
certain that when guilt or innocence has been determined, 
the responsibility of the trial judge should cease. From then 
on the convicted person should be dealt with by some body 
with power to ascertain the past record of the offender, to 
observe his progress from day to day, and with power to 
make the punishment fit the needs of each individual case in 
order to carry out the dual purpose of reforming the offender 
and of protecting society.”® 





*E. Ray Stephens, Crime and Criminal Justice (1930) 21 J. Crim. L. 325. 
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The wholly indeterminate sentence was approved by the following 
recommendation of the Wisconsin State Bar Association on Crime, 
Ex-Governor Francis E. McGovern, dissenting : 


“That the principle of the individualization of the treatment 
of persons convicted of crime, now expressed in part by 
the juvenile court, probation, parole, and indeterminate sent- 
ence laws of this state, be more completely expressed by a 
wholly indeterminate sentence whereby the function of the 
courts is limited to the determination of the guilt or inno- 
cence of the accused, with the treatment of the accused 
determined by a special agency of the state from time to 
time in the light not only of the particular crime committed 
by him but of all information concerning him that can be 
obtained, including his response to punishment and treat- 
ment ; provided, that the power of the courts to suspend the 
execution of sentence be retained and provided further, that 
the treatment be prescribed and administered by a board 
whose freedom from political influence is insured by ap- 
pointment by the Supreme Court.”?° 


It is recommended by the Warden of the State Prison at Waupun, 
and Professor Gillin has advocated it since as early as 1926." It 
is accepted in principle and partially adopted in Wisconsin and other 
states by the law relating to juvenile courts, probation, partially in- 
determinate sentences, parole, pardons, the sentence of women 
offenders in Wisconsin,!” and is accepted in part by the statements of 
purpose in the Wisconsin statutes.'* 

Individualized treatment has not been completely put in effect by 
an unlimited indeterminate sentence not only because the retributive- 
deterrent theories of punishment, heretofore mentioned as obstacles 
to individualization, but also, and principally, because of the fear that 
a treatment board free of improper influence and possessed of the 
knowledge necessary for real individualization could not be estab- 
lished. 





* VIII Bulletin of the State Bar Association of Wisconsin, No. 1, p. 29. 

™ Oscar Lee, Punishment Should Fit Criminal Instead of Crime, Milwaukee 
Journal, Jan. 13, 1935; Gillin, Criminology (1926) 853 and see page 709. Cf. 
Parmelee, Anthropology and Sociology in Relation to Criminal Procedure (1917) 
405. 

“4 Wis. Stat. (1935) §54.03 (3). This statute permits the commitment for 
an indeterminate term up to five years of any woman convicted of the violation 
of a statute or village or city ordinance. Obviously, this term has no relation to 
the crime. It is a clear recognition of the principle of treatment of the individual 
rather than the crime. The statutes relating to the other subjects are elsewhere 
cited herein and are familiar to lawyers. 

* Wis. Stat. (1935) §§48.07 (4), 53.01, 54.01, 56.16, 57.01. 
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Recent Wisconsin episodes. So far as corruption by actual bri- 
bery is concerned, nothing would be gained by a discussion of it. 
It is not believed that it is an important danger in Wisconsin. To 
the extent that it is a danger, it would not be increased by remov- 
ing some of the present limitations on the powers of the releasing 
agency. So far as corruption in the sense of improper political in- 
fluence is concerned, the same answer can be made. Since 1933 
there have been a series of investigations of the State Board of 
Control of Wisconsin. They began with an investigation by an 
interim legislative committee on prison labor of the Wisconsin legis- 
lature for the year 1933 of the prison and of institutions for the 
insane and feeble-minded and for the criminal insane, supplemented 
by a contemporaneous investigation of the same institutions by a 
committee appointed by the governor and followed by hearings by 
the State Board of Control itself on recommendations made by one 
or both of these committees. There also took place in 1934 a joint 
investigation of the Board of Control by a governor’s commission 
and an interim committee of the legislature. In 1935 an interpella- 
tion in joint session of the Senate and Assembly of the State Board 
of Control was pending during most of an unusually long session. 

In 1935 a senate committee made an investigation of the Isaac 
J. Rosenberg parole. Mr. Rosenberg had been convicted of publish- 
ing a false report of the condition of his bank.4* A parole was denied 
in November, 1934. Parole was granted May 31, 1935. On a pro- 
ceeding brought by the district attorney of Milwaukee County it was 
held that the parole was invalid because of a failure to notify the 
district attorney to submit reasons for or against the parole.'® 
Rosenberg was returned to prison. On investigation of this parole 
by the senate committee, questions were put which hinted at a “three 
way cut” of a $15,000 “fund,” of which, however, there was no evi- 
dence. This committee reported that the board of control had used 
“bad judgment” and resorted to “metaphysical hairsplitting” rather 
than common sense; that the governor always accepted and followed 
recommendations of the board of control with no independent in- 
vestigation ; that Rosenberg had received special privileges in prison 
and after; and recommended a complete reorganization of the board 
by increasing it to five members representing the major political 
parties, written statements from persons interviewed concerning 





™“ Rosenberg v. State, 212 Wis. 434, 249 N. W. 541 (1933). 
“State v. Hannan, 262 N. W. 625 (Wis. 1935). 
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parole, and submission of data to the governor. The governor then 
appointed a commissioner and special counsel who, after hearings, 
reported that Rosenberg had been given no special privileges; that 
the board exercised its honest judgment uninfluenced by any im- 
proper consideration and that sufficient reasons were presented to 
support a parole; and that Rosenberg was shown no special favors 
while on parole. Before the appointment of the two investigatory 
bodies last named, there had been instituted a one-man investiga- 
tion, but the appointee after a survey of the situation recommended 
a legislative committee. Following these investigations and reports 
the governor refused to sign the parole of certain bankers, including 
Rosenberg’s, and one of them brought mandamus to compel him to 
do so upon the ground that his refusal was arbitrary. Judge Zimmer- 
man of the Circuit Court of Dane County on April 17, 1936, decided 
that the governor “cannot be compelled by mandamus to perform 
any official act irrespective of its nature, even though it be min- 
isterial.”*® An appeal was promised. 

The “metaphysical hairsplitting” mentioned in the report of the 
senate committee may have referred to the reported remark of one of 
the members of the state board of control that “a banker . . . should 
be put in prison for a time, long enough to experience the ‘stigma’ 
of prison life, and then be let out so that he could work to repay 
the depositors.”2* This was attacked on the basis of justice as 
equality of treatment, the editor saying, “Very well. Then one 
might raise the question of why, if this theory is applied to one 
banker, there are others still in prison? One might argue that 
if it be applied to bankers why not to other offenders who cause 
losses to innocent people? It would even be extended to murderers.” 
Other papers made similar comments. 

This account gives but a very inadequate picture of these inves- 
tigations and the publicity attending them. All were published con- 
spicuously in the papers and freely commented upon editorially. 
Thousands of pages of testimony were taken. Some of the papers 
appeared to be very willing to believe the worst about the board. 
The editorials did not show a great appreciation of the difficulties 
of the problem involved. The effect upon the governor appears to 
have been to make him a bit willing to throw convicted bankers to 
the lions. 





* Wisconsin State Journal, April 17, 1936. 
Editorial, Milwaukee Journal, September 24, 1935. 
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This experience shows the load that a treatment board would 
have to carry and the nature of the attacks that would be made upon 
it. It is unquestionably a tremendous responsibility and could be 
borne only by a board so constituted that it would command the re- 
spect and confidence of the community by reason of its tenure, its 
place in the hierarchy of officialdom, and its record. And it is 
apparent that the load might be even greater under an unlimited 
sentence, for much of the criticism seems to concern itself with 
arbitrary oppression of individuals, rather than excessive leniency, 
although leniency was the complaint in the Rosenberg case, and the 
legislature and courts could not be called upon to share the respon- 
sibility as is the case when there is a maximum sentence fixed. 


Possibility of a trusted board. But it is more than doubtful that 
a board which could not withstand the criticism under an indeterm- 
inate sentence could do so under a limited sentence. Could a board 
be secured that could withstand the inevitable attacks that would 
be made upon it? Attacks would seem to be inevitable, especially 
if the board also has administrative duties involving the appointment 
of employees, with the resultant disappointment of politicians if the 
board follows out the principles of the civil service. Crime is a sub- 
ject of such interest to or morbid curiosity for the public that the 
newspapers are avid for activities that will make news in that field 
With theories of punishment confused and based upon popular 
notions, no member of the public feels himself unqualified to pass 
upon the judgment of officials on the treatment of criminals. And 
the inescapable conflict in the criminal law growing out of its aim 
to protect society from the individual and the individual from arbi- 
trary action on the part of officials, which Pound calls “the antimony 
of criminal justice,”!® makes it certain that there will always be 
incentives to charge undue leniency or undue severity. 

The Wickersham and New York Crime Commissions did not 
consider it likely that such a board could be obtained at the time they 
were considering the problem, but some expedients may be sug- 
gested for aiding a board in carrying the added responsibility of a 
completely indeterminate sentence. 


Divorce from politics. It has been suggested that removal from 
political influence might be accomplished by having the treatment 
board appointed by the state supreme court. There is nothing new 





* Pound, Criminal Justice in America (1930) 54. 
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about imposing such administrative powers on a court nor is there 
anything new in the thought that a court can divorce itself from 
political considerations. There are those, however, who deny the 
truth of the basic proposition and who would contend that the board 
must be more directly responsible to the public by having power of 
removal, if not appointment, lodged in the governor. This brings 
up the problem of tenure. Security of tenure would be as essential 
here, but no more so than in other departments of the government, 
and could be secured by long terms, with removal only for cause. 
It has been suggested that such a board must be given a prestige 
equal to that of the supreme court. It has been suggested that 
it be made a court, for constitutional reasons. If this commission could 
be so constituted and its members so selected that it would have 
the confidence which the public now reposes in the supreme court 
as a body, notwithstanding sometimes vehement expressions con- 
cerning the qualifications of individual members thereof, the board 
could carry the tremendous responsibilities of such an office, if 
given the facilities and time essential. 


Expertness of members. It has been suggested that the board 
be made up, in part at least, of experts.® On the other hand, it has 
been suggested” that the members be selected not primarily for their 
specialties but because of their general wisdom and experience. 
The latter suggestion would seem to be the better. A board com- 
posed of laymen has proved its ability to utilize expert services in 
the case of the Wisconsin Industrial Commission.24 There is no 
reason why a treatment board could not similarly utilize services of 
psychiatrists, physicians, psychologists, and social case workers. 


Adequacy of criminological data. The greatest danger would 
grow out of the relatively inadequate knowledge that the boards would 
have upon which to appraise the significance of factors bearing on 





* Gillin, Criminology and Penology (1935 ed.) 561, 615; Glueck, Principles 
of a Rational Penal Code (1928) 41 Harv. L. Rev. 453, 475. “The decision as to 
treatment must be made by a board or special tribunal qualified in the interpre- 
tation and evaluation of psychiatric, psychological, and sociologic data.” See also 
Glueck, Crime and Justice (1936) 225, where it is suggested that the trial judge 
be called in. 

See Cohen, M. R., Reason and Nature (1931) 30: “. . . that Utopia of 
shallow ‘scientific’ reformers, viz., government by experts.” 

= Brown, The Administration of Workmen’s Compensation (1933) Univ. of 
Wisconsin Study, No. 19, p. 23. 
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prediction.” The chief criticism of the present parole boards is that 
they unduly stress behavior in prison.2* But the comparison of the 
work of these boards under a wholly indeterminate sentence should 
not be with an unrealized ideal, but with the present system, using 
the ideal to be realized as the standard. If the present system is as 
faulty as suggested, it ought to be changed. If it is true that the 
personnel of the courts is “generally competent” and that of the 
boards “often . .. comparatively incompetent,” the solution is 
either to return to judicial sentences, with, perhaps, legislative con- 
trol or guidance, or to give the boards sufficient competent aids and 
facilities to justify holding them responsible for results. Today 
we have a comparatively indeterminate sentence and the choice is not 
between a previously determined and an indeterminate sentence but 
between a limited and unlimited indeterminate sentence. 


Prediction tables. Prediction tables have not yet been developed 
to the state where rules could be stated for the release of prisoners, 
based upon the presence or absence of those factors upon which the 
prediction tables are based. Probably knowledge is even inadequate 
for the development of standards. Therefore it would be impossible 
for the treatment board to be wholly objective in its determinations. 
But that is just as true and even more true under the present sys- 
tem. The fact that the board cannot be objective, and the fact that 
retribution and deterrence remain to some degree a factor, where- 
fore the public sense of justice must not be outraged, support the 





*Lanne, Parole Prediction as Science (1935) 26 J. Crim. L. 377. This article 
gives the history and cites the prior works on this subject. Argow, A Criminal 
Liability Index for Predicting Possibility of Rehabilitation (1935) 26 J. Crim. L. 
561 (also lists prior articles). The importance of such prediction is obvious. 
Without prediction tables or something like them, objective determination is im- 
possible, true individualization is impossible, and true equality of treatment is im- 
possible. Under our present system we have only an illusory equality of treatment. 
As Pound has said: “. . . let it once be shown that the illusory certainty of the 
old system may be replaced by a regime of reasonably predictable results as 
compared with one of merely predictable sentence, and the paths of a modern 
penal treatment will be made straight.” Pound, Introduction to Sheldon and 
Eleanor T. Glueck, Predictability in the Administration of Criminal Justice 
(1929) 42 Harv. L. Rev. 297. The studies by Prof. Gillin of the inmates of 
Waupun have as their purpose the scientific prediction of behavior. See Gillin, 
Social Backgrounds of Sex Offenders and Murderers (1935) 14 Social Forces 232. 
A remarkable attempt by the Italian criminologist, Ferri, to minutely prescribe 
detailed rules that the legislature might lay down in advance as a schedule of 
“conditions of dangerousness” is described and commented on by Glueck, Prin- 
ciples of a Rational Penal Code (1928) 41 Harv. L. Rev. 453, 471. 

* National Conference, Nat. Com. on Law Obs. and Enf., Report on Penal 
Institutions, Probation and Parole, No. 9, p. 144, especially pp. 132 ff. and 303 ff., 
where Wilcox, Parole: Principles and Practice (1929) 20 J. Crim. L. 345 is quoted. 
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belief that the board should be made of men chosen for their general 
wisdom rather than primarily for their special knowledge of psychia- 
try, or the like. A special knowledge should not disqualify, but 
neither should it alone be sufficient. 


B. Constitutionality of Administrative Sentencing. 


Dicta in Wisconsin decisions. Perhaps the difficulty of obtaining 
a treatment board that would command the public confidence is 
involved in another obstacle to a wholly indeterminate sentence 
which must be seriously considered, namely, the problem of the con- 
stitutionality of an administrative determination of treatment. Under 
a dictum in Jn re Pikulik™* a partially indeterminate sentence with 
a maximum and minimum fixed by the legislature and discharge 
within those limits by the board of control would be unconstitutional. 
But a sentence with the maximum and minimum fixed by the court 
within limits fixed by the legislature with power in the board of 
control to parole after service of a portion of the sentence so fixed 
seems never to have given rise to any constitutional difficulty, even 
before the approval of the governor was required for parole.* 
The Pikulik case arose out of the following situation. Chapter 390 
of the Laws of 1889 amended Section 4735 R. S. 1878, which had 
provided that sentences to the state prison should be “for a certain 
term of time,” by providing that the court might, except for first 
or second degree murder, sentence a first felony offender in its dis- 
cretion to “a general sentence of imprisonment” and that “The term of 
such imprisonment of any person so convicted and sentenced may 
be terminated by the state board of supervision” within the minimum 
and maximum specified by the judge and warned the convict that he 
was sentenced for a term “depending upon your conduct and the 
evidences of your probable reformation.” A summary of the record 
was required to be sent to the warden, who was required to obtain 
such personal information about the accused “as shall enable the 
board to decide at what time, if at any time, prior to the expiration of 
the maximum term stated in the sentence, the good of the convict and 
the best interests of society justify his discharge . . .” Pikulik was 
convicted of burglary unarmed, which, under the statute defining it, 
carried a penalty of “not more than eight years, nor less than three 





* 81 Wis. 158, 51 N. W. 261 (1892); see Oehler v. State, 202 Wis. 530, 536, 
232 N. W. 866 (1930). 

* Wis. Laws 1907, c. 110, amended by c. 615, §8, Laws 1919 to require 
approval of the governor. 
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years,and was sentenced to a term with those limits. He petitioned 
for a writ of habeas corpus on the sole ground that the statute under 
which he was given the general or indeterminate sentence “contra- 
venes the constitution, in that it attempts to confer upon the state 
board of supervision (now . . . the state board of control) both 
executive and judicial powers, which are exclusively vested by the 
constitution in the governor and the courts, respectively . . .” 

The court held that the supposed error was not jurisdictional 
and hence not available on habeas corpus, but went on to say that 
the question sought to be raised “is an interesting and very important 
one, and it is not at all clear how it should be solved.” The court 
then pointed out that similar statutes had been held void in Michigan, 
but sustained in Ohio, from where it appears the statute had been 
taken, and also pointed out that a statute enacted in 1876 authorizing 
the reward of a convict for good behavior on contract labor or by a 
diminution of the term or by compensation in money, or both, was 
subject to the same objection, and expressly reserved the question. 
A few months later the court remarked in another case”* that “as 
there is so much doubt as to how the question ought to be determined, 
we are gratified to know that the judges of the trial courts generally 
incline not to sentence under that statute while such doubt exists.” 
Because of this doubt the revisers of the 1898 statutes deemed it 
best “to submit for reenactment the section as it stood in the Revised 
Statutes of 1878, ...”?7 and thus passed into history the first 
serious effort in Wisconsin to take into consideration something other 
than the one item of conduct labeled a “crime” in deciding what 
should be done with the individual offender. 

History of the partially indeterminate sentence in Wisconsin. ‘The 
Michigan decision that created the doubt in Wisconsin seems to 
have been the only decision by any court that the indeterminate 
sentence is unconstitutional*® and its effect was reversed by a 
constitutional amendment ratified by the voters of Michigan in 
November, 1902.2 It was not until 1925, however, that Wisconsin 





In re Schuster, 82 Wis. 610, 52 N. W. 757 (1892). 

*7R. S. Wis. 1898, §4733, Reviser’s note; Wis. Annot. 1931, §359.07. 

* Hyde, Indeterminate Sentence Laws (1931) 2 Mo. Bar Jour. 14; 16 C. J. 
1368, §3223; 8 R.C.L. 261, §270; Note (1932) 32 Col. Law Rev. 1031. The 
first Texas statute was declared void for uncertainty because it applied by its 
terms to crimes having only a fine prescribed as the minimum penalty. Ex parte 
Marshall, 72 Tex. Cr. 83, 161 S. W. 112 (1913). 

* People v. Cummings, 88 Mich. 249, 50 N. W. 310 (1891); Const. Mich. 
1850, Art. IV, 47 note; Const. Mich. 1908, Art. V, 28; In re Manaca, 146 Mich. 
697, 110 N. W. 75 (1906). 
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again enacted an indeterminate sentence law.*® But in 1907%4 a 
power to release on parole had been granted to the state board of 
control, the constitutionality of which has never been assailed, and 
was not assailed even before the approval of the governor was re- 
quired by an amendment in 1919.8? Since as early as the enactment 
of chapter 193, Wis. Laws 1873, a limited amount of time off was 
allowed for good behavior at the discretion of the warden, and by 
chapter 288, section 5, Wis. Laws 1876, the directors were given 
apparently unlimited discretion to reward good conduct by money 
or diminution of sentence. The court in Jn re Pikulik said that 
this last act was “subject to the same objections . . . urged against 
the validity of” the indeterminate sentence law of 1889, the con- 
stitutionality of which they doubted. The 1925 act that restored 
the indeterminate sentence, required the court to prescribe the mini- 
mum fixed by the statute, but permitted the court to prescribe less 
than the statutory maximum. In 1927 the court was given power 
to increase the statutory minimum,** but the power was withdrawn 
in 1931.54 Before it was withdrawn, a convict sentenced under the 
1927 act complained that the court had fixed a minimum greater 
than that specified for the offense. In holding the sentence valid 
the court in Oehler v. State*® took occasion to say that: 


“The statute does not say that the limits shall be inserted 
as fixed by the statute. It says that they are to be inserted 
as fixed ‘by the court.’ To require insertion of them as 
fixed by the statute would entirely take from the courts 
the judicial function of fixing the punishment which quite 
likely was vested in them by the constitution according to 
the practice of the common law. A statute which attempted 
so to do would quite likely have to be held unconstitu- 
tional as intimated in Jn re Pikulik, . . ..in reference to 
a previous indeterminate sentence statute repealed before 
being brought before this court for review as to its con- 
stitutionality.” 





* Wis. Laws 1925, c. 359. 

*™ Wis. Laws 1907, c. 110, creating §$4960c of the Statutes. 

* Wis. Laws 1919, c. €15, §8, which also changed the numbering to’ §57.06. 
This may be accounted for by the fact that the defendant would be in no position 
to complain of a parole, which would necessarily shorten the maximum sentence 
provided by statute. State v. Duff, 144 Ia. 142, 122 N. W. 829, 138 A. S. Rep. 
269, 24 L.R.A. (N.S.) 625 (1909). 

* Wis. Laws 1927, c. 527. 

“Wis. Laws 1931, c. 181. 

* 202 Wis. 530, 536, 232 N. W. 866 (1930). 

















A NEW PENAL CODE 513 


But, except for the one decision in Michigan, such statutes have 
invariably been held constitutional, and as to the fixing of punish- 
ments being a judicial function, the courts had no discretion at the 
common law in felony cases, which is what we are concerned with, 
till the reign of George III, when they were gradually given more 
and more discretion by the legislature except for capital offenses. 
It seems to be uniformly conceded that the courts in imposing sen- 
tence must follow strictly the legislative provisions, and that the 
imposition of sentence can therefore scarcely be referred to as a 
judicial power.** 

As between the legislature, the judiciary and administrative officers 
(not considering the executive pardoning power because the ap- 
proval of the governor has been required for parole since 1919), 
the judiciary is the only agency ever excluded from having a voice 
in the prescription of punishment under the present Wisconsin sys- 
tem. Usually all three have a say. The possibilities, aside from 
constitutional or other legal limitations, are these: 





2 Stephen, History of the Criminal Law of England, 87-88 (1883); 1 éd. 
c. XIII, 457 ff.; Haney v. State, 5 Wis. 529 (1856) (Sentence to pay a fine of 
$200 and costs for an offense punishable only by one to five years in state prison. 
At 531 and 533 the court said: “It is unnecessary to cite authorities to show that 
the defendant in a criminal case may assign error upon a judgment which is not 
conformable to the law of the case, although . . . of less severity than that which 
the law prescribes . . . Then, as the punishment of the offense described by that 
section is specifically described by that statute, all other degrees of punishment 
than such as are there prescribed, are necessarily excluded and unauthorized.”) 
Weems v. U. S., 217 U. S. 349, 378, 30 Sup. Ct. 544, 54 L. ed. 793 (1909) (In 
speaking of the constitutional prohibition of cruel and unsual punishments the 


court said: “In ... other cases, prominence is given to the power of the legisla- 
ture to define crimes and their punishment. We concede the power in most of 
its exercises... . The function of the legislature is primary, its exercises .. . 


not to be interfered with lightly, nor by any judicial conception of their wisdom 
or propriety. They have no limitation, we repeat, but constitutional ones . . .”); 
Note (1932) 32 Col. L. Rev. 1031; 8 R. C. L. 230, 257. “That thé legislature 
has the power to fix the punishment for crime, with the limitation only that it be 
not cruel or excessive, will hardly be seriously questioned.” The foregoing is 
quoted from State v. Duff, 144 Ia. 142, 122 N. W. 829 (1909), in which an inde- 
terminate sentence and parole law was attacked because it vested judicial and 
executive powers in a board. The court also said: “If the legislature may fix 
a definite punishment for any crime, it must logically follow that the indeter- 
minate sentence statute no more deprives the court of the power vested in it by 
the Constitution than does any other statute fixing a definite punishment; .. .” 
Cf. People v. Cummings, 88 Mich. 249, 50 N. W. 310 (1891) (which was the case 
that declared the Michigan law invalid, in which the court said: “It is in the 
power of the legislature to fix all punishments for crime, and to provide for a 
minimum and maximum punishment, and to give the courts . . . a discretion to 
fix a term between these limits, but it cannot be contended for a moment that 
this discretion can be given to any other person or persons.”); 16 C. J. 1307: 
“The statutes usually require that the sentence shall specify the maximum and 
minimum fixed by the statute on which the conviction is based.” 
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(1) A definite, single penalty fixed by the legislature which the 
court must impose. For example, the penalty for first degree 
murder under Wisconsin Statutes (1935), section 340.02, is life 
imprisonment, and the court can fix no other. 


(2) Limits fixed by the legislature, neither of which the court 
can alter, but within which an administrative board may determine 
the penalty actually served. This is the effect of the above cited 
penalty for first degree murder when combined with section 57.06, 
which permits the parole of one sentenced for first degree murder, 
after he has served something less than thirty years. In effect, this 
was the type of statute under which Jn re Pikulik was decided, for 
the statute there invoived required the court to set the limits fixed 
by the statute, if it did not impose a definite term. There is no 
felony for which the legislature alone fixes the penalty in Wisconsin, 
for there is no crime nonparolable. 


(3) Limits fixed by the legislature, within which the court may 
fix a definite penalty, with power in a board to diminish the penalty 
within certain limits fixed by the legislature. Thus section 340.46 
provides imprisonment “not more than thirty years nor less than 
one year” for rape. Under section 359.07 the sentence of the court 
must be “for a certain term of time.” Under section 57.06, the board 
of parole may parole after service of one-half of the term fixed by the 
court. 


(4) Limits fixed by the legislature, within which the court may 
fix different limits, within which and under still further limits fixed 
by the legislature the board may fix the penalty actually served. 
This was the situation under Wis. Laws (1927), chapter 527, under 
which Oehler v. State was decided. 


(5) Limits fixed by the legislature, within which the court may 
fix limits, one of which may be different from that fixed by the legis- 
lature, with power in the board as in the last paragraph. This is the 
present situation under sections 54.03, 359.05, and 359.07. It is 
suggested in the dictum previously quoted from Oehler v. State 
that the requirement that the court fix the minimum set by the leg- 
islature is unconstitutional. 


(6) One limit fixed by the legislature, with power in the court 
to diminish it by a definite penalty or a lower limit. This is the sit- 
uation in Minnesota, where the penalty is fixed by the legislature, and 
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the sentence of the court if a definite term is not imposed, is “not 
more than” a certain term.** 


(7) Definite penalty fixed by the court, without any limitation 
by the legislature and with no power in a board. To a degree, 
this was the procedure for misdemeanors at common law, but in 
fact there were rather definite limits by judicial or other custom.** 


(8) A definite penalty, or a maximum and/or minimum, fixed 
by the court without limitation by the legislature, with or without 
the actual penalty being fixed by a board within these limits, or with- 
in still further limits fixed by the legislature. 


(9) The actual penalty served fixed by a board, in advance 
or during service thereof, without any limitation by either the leg- 
islature or court, but subject to judicial review. 

To summarize, the penalty actually administered may be determ- 
ined by the legislature, the court, or by a board, or by any combin- 
ation of two or all of them, and may be determined in advance or 
while being carried out, or partially in advance and partially while 
being administered. The Wisconsin court has said in a dictum that 
the penalty cannot constitutionally be determined by the legislature 
and a board, even though the legislature fix limits for each crime and 
permit the court to lower the upper limit. But the decisions else- 
where are to the contrary, and the case in which the question 
seems to have been given the most consideration, In re Pikulik, 
simply reserves it without indication of a leaning either way, al- 
though it should be noted that shortly thereafter the same court in 
In re Schuster® commended trial judges for not sentencing under 
the questioned statute while doubt of its constitutionality existed, 
although it is difficult to see how the doubt could be resolved if that 
course were followed. 


Constitutionality of a wholly indeterminate sentence. Assuming 
that the legislature may leave the determination of the treatment to 





* Mason’s Minn. Stat. (1931) §10765. There is no minimum except in the 
case of life sentences, under which there can be no parole. Jd. §10770. But see 
Report, Minn. Crime Commission (1934) 58, suggesting minima in the interest 
of uniformity of sentence. 

*2 Stephen, History of the Criminal Law of England 88 (1883); 1 id. at 
489. In Wisconsin it was intimated that a statute that fixed a minimum only and 
specified no maximum fine or imprisonment for a willful conversion of floating 
or stranded logs might be in violation cf the cruel and unusual punishments pro- 
vision or too vague and indefinite to be enforced. State v. Fackler, 91 Wis. 418, 
64 N. W. 1029 (1895). 

*” 82 Wis. 610, 52 N. W. 757 (1892). 
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an administrative board within limits fixed by the legislature, as it 
is now doing, at least in the case of life imprisonment for first de- 
gree murder, could it leave the determination of the treatment to an 
administrative board with no limits, the legislature having a hand 
in the treatment only to the extent of determining what crimes 
should subject one convicted of them to such administrative determ- 
ination and determining the general policy of and the general rules 
for administering treatment, and the court having a voice, if at all, 
only to the extent of determining whether the execution of sentence 
be suspended while the convict is released on probation? The 
objection that this would be conferring judicial powers on an 
administrative board should not prevail, for it has never been re- 
quired that there be an exercise of judgment in each individual case. 
It has always been recognized that the legislature may fix a penalty 
for any particular crime which the court must impose on every 
individual who commits that crime, and at most the sentence would 
amount to no more than a legislatively imposed potential sentence 
of life imprisonment for felony. Nor should the objection that this 
would impose legislative powers on a board prevail, for this would 
seem preeminently to be a case for administrative action under general 
directions of the legislature.“ The cruel and unusual punishments 
clauses*! would of course be invoked, for it has been intimated that 
the punishment must be made to fit the crime. But whether that 
principle would be violated under a system that gave to the type of 
crime such weight as a factor determining treatment, as research 
shows it should have, would have to turn on whether the constitution 
has embodied the punitive as the primary purpose of punishment 
and the court would in all probability not so hold.4? A very wide 
administrative discretion was approved in Loose v. State,** where 





“There should be no difficulty in laying down sufficiently definite declara- 
tions of policy and standards to satisfy the requirements of Panama Refining Co. 
v. Ryan, 293 U. S. 358, 55 Sup. Ct. 241 (1935), and Schechter Poultry Corp. v. 
U. S., 55 Sup. Ct. 837 (1935). See State v. Sorenson, 218 Wis. 259, 299, 260 
N. W. 662 (1935) (dealing with administrative powers of the Wisconsin Con- 
servation Commission). 

“ Wis. Const. Art. I, §6; U. S. Const., Amendment VIII. 

“Weems v. U. S., 217 U. S. 349, 30 Sup. Ct. 544, 54 L. ed. 793, 19 Ann. 
Cas. 705 (1909). It is stated at page 367 of the opinion that “it is a precept of 
justice that punishment for crime should be graduated and proportioned to the 
offense.” But at page 378 the court said: “The clause of the Constitution [cruel 
and unsual punishment] in the opinion of the learned commentators may be 
therefore progressive, and not fastened to the obsolete, but may acquire meaning 
as public opinion becomes enlightened by a humane justice.” 

“120 Wis. 115, 130, 97 N. W. 526 (1903); see Brozosky v. State, 197 Wis. 
446, 222 N. W. 311 (1928). 
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a statute left it to the district attorney to determine whether one 
should be charged with fornication, carrying a penalty as low as a fine 
less than $100, or rape, carrying a penalty as high as thirty-five 
years in prison. The court remarked on the difficulty of a legis- 
lative classification and the need for administrative individualization, 
saying : 


“It was also doubtless appreciated that it was impracticable 
to differentiate as regards the circumstances respecting all 
cases that might possibly arise, dividing them with some 
degree of accuracy into classes, and framing acts so that 
an offense as to one class would not fall under the statute 
designed to reach another . . . the very severity of the law 
might in many cases be a stumbling block to the infliction 
of any punishment in cases calling loudly therefor, unless 
existing statutes were left undisturbed, with administrative 
authority lodged somewhere as to. which statute was best 
calculated to cover the given case. Facing these situations, 
the legislature, . . . in its own and superior wisdom has 
spoken intending to leave the prosecuting officer to exercise 
the administrative authority mentioned,. . . That authority 
is doubtless not unlimited. It cannot be arbitrarily exercised. 
The trial court must necessarily have supervisory control 
over it so as to prevent any manifest abuse thereof. With- 
out the features referred to, it would still be doubtful whether 
sec. 4382, providing as it does for a maximum punishment 
of thirty-five years in the state’s prison, and a minimum of 
five years’ imprisonment, would not offend against the con- 
stitutional provision condemning cruel and unusual punish- 
ments, extended, as it is, so as to include the sexual act 
between a mere boy and possibly a common prostitute.” 
(Italics added.) 


In this decision the court was considering legislation enacted sub- 
sequently to the case of State v. Wentler,“* in which the court had 
said: 


“We cannot believe that the legislature, if it had the power 
to do so, intended to give the prosecuting attorney the right 
in his discretion, to punish one man for the crime of forni- 
cation, another for adultery, another for incest, another for 
seduction, and another under sec. 4382 as amended, when 
the facts in each case would make each of the defendants 
guilty of the crime described in and punished by the amended 
sec. 4382, as well as of the specific offense with which he 
was charged in the information.” 


It was held that the legislature did have such power. 











“76 Wis. 89, 44 N. W. 841, 45 N. W. 816 (1890). 
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The mere indefiniteness of a sentence does not make it a cruel 
and unusual punishment. It is well-settled that a statute which 
fixes a minimum but no maximum does not violate the constitutional 
protections.*5 As to due process, once it be determined that the 
legislature may impose a sentence that is potentially for life, a ju- 
dicial review of an administrative determination to insure against 
arbitrary action is all that is necessary. In probation and parole 
cases the courts have held that a convict has a right to freedom 
only as a privilege and matter of grace, not as a matter of right, 
and that he is therefore not entitled to a plenary hearing or the pro- 
tections of the criminal procedures.*® It seems reasonable to con- 
clude that a properly drawn law providing for administrative de- 
termination of treatment would be held constitutional. Such must 
have been the opinion of those who drafted the Illinois draft code, 
providing for an indeterminate imprisonment of from one year to 
life for most crimes of the first grade, namely, for arson, burglary, 
trafficking in explosives, kidnapping of infant, mayhem, rape, and 
robbery. It is true that the draft classifies crimes and penalties 
into six penalties and is nowhere completely indeterminate, but when 
we consider that at one time the penalty for all felonies was death, 
a classification that limits a potential penalty of life imprisonment 
to felonies should be a sufficient classification. 


C. Integration of Agencies. 


The relation of this treatment board to the other agencies of 
the state engaged in furthering the efforts of the state in preventing 
crime, in detecting and apprehending criminals, in determining their 
guilt or innocence, and in supervising their treatment, would have 
to be determined. It is not enough to say that all should be animated 
by the same purposes and ideals and that all should treat the in- 
dividual rather than his crime. To give real meaning to individual- 
ization, the political structure of the different agencies should be 





“19 Ann. Cas. 726, citing: State v. Williams, 77 Mo. 310, (1883); State v. 
Fackler, 91 Wis. 418, 64 N. W. 1029 (1895) (But the court doubted whether a 
sentence in excess of the minimum prescribed by the statute would not be void 
because the statute was void for uncertainty); see In re Hollawell, 23 Fla. 267, 
2 So. 1 (1887); In re Fell, 107 Mich. 228, 65 N. W. 97 (1895); 16 C. J. 1359, 
§3202. 

“Burns v. U. S., 287 U. S. 216, 53 Sup. Ct. 154 (1932) (Violation of pro- 
bation); Bennett v. Bradley, 216 Iowa 1267, 249 N. W. 651 (1933) (Parole) ; 
Escoe v. Zerbst, (U. S. 1935), 55 Sup. Ct. 818 (A hearing must be given if the 
statute so provides); Brozosky v. State, 197 Wis. 446, 222 N. W. 311 (1928); 
Note (1928) 54 A.L.R. 1471; Note (1936) 11 Wis. L. Rev. 291. 
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such as to compel such integration, so far as mere organization can 
influence the human beings who would have to administer the laws. 


Meanings of integration. The crime prevention activities of the 
state should be centered in one department, with supervisory or at 
least visitorial powers over all the agencies directly dealing with 
crime prevention and criminals. The question would arise whether 
this department would also deal with the related problems of poor 
relief, the mentally disordered and defective, illegitimacy, domestic 
relations, and other matters closely related to crime as causative 
factors, or functionally related in that institutional management of 
both penal and other types of institutions could be centralized in 
one agency. With the duties of administration of poor relief and 
the like left to some other department, there still would remain all 
that one department could be expected to handle.*” 

Internal centralization of each of the directly crime-preventive 
services has been long and persistently advocated in the recom- 
mendations for state bureaus of identification and apprehension, 
state police, and state departments of justice.*® The probation and 
parole services have been centralized and integrated by state de- 
partments as distinct from county or district. Granting the de- 
sirability of these, the question is, ought these different services 
be integrated by being made responsible to one head of a department, 
to which they would all be subordinate bureaus or boards? It would 
be highly desirable that this be done. As previously suggested, it 
may be that police and treatment officers can never be made to have 
the same point of view,*® but a lack of complete harmony is not 
incompatible with a greater degree of co-operation than is possible 
between independent and frankly antagonistic departments. 





“ Chaps. 554, 555 and 556 Wis. Laws (1935) removed some pension duties 
from the Board of Control. 

“The State Department of Justice proposal is of the most immediate interest 
to lawyers, bearing as it does directly on prosecution. See Baker and DeLong, 
The Prosecuting Attorney and Reform in Criminal Justice (1936) 26 J. Crim. L. 
821 and the series of preceding articles on the same subject therein listed. 

“Compare Hoover, Modern Problems of Law Enforcement (1935) 1 Vital 
Speeches of the Day 682, and address delivered July 9, 1935, before the con- 
vention of the International Association of Chiefs of Police at Atlantic City, by 
Sanford Bates, New York Times, July 7, 1935, §VII, p. 5, and Sanford Bates, A 
Protective Penal Policy, an address delivered before the Attorney General’s Con- 
ference on Crime at Washington, D. C., December 12, 1934, for the attitudes 
towards parole of the Director of the Federal Bureau of Investigation of the 
U. S. Department of Justice and of the Director of the Bureau of Prisons of 
that Department, respectively. 
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Centralization of this type would achieve some degree of real 
singleness of purpose and efficient co-operation in the different 
services, and above all, secure an intelligent, continuous, and ade- 
quate gathering of data on the subject of crime and criminals 
and the interpretation thereof, so that crime could be attacked in 
the light of knowledge and not under a system of conjecture and 
prejudice. 


The need for research. Research based upon adequate statistical 
data and observation is essential to improvement in all branches of 
the efforts of the state to prevent crime. Research is particularly 
essential in the treatment phase of crime-prevention activities. 
Crime prevention depends upon a knowledge of the causes of 
crime,® and knowledge of the causes of crime must be obtained by 
studying individual criminals. Dr. Sheldon Glueck recently epi- 
tomized the results of studies of individual criminals! made by 
himself and his wife, Eleanor T. Glueck, in a national plan for 
crime prevention.5? His discussion of the problem shows it to be 
so complex that it cannot be briefly summarized in a way that may 
not omit essential details. He concludes that offenders largely 
come from physically, mentally, and morally defective families, 
frequently broken by separation, desertion or divorce, incapable 
of wise oversight of the children, and so poverty-stricken that they 
cannot provide a wholesome home or neighborhood unaided. The 
delinquents themselves are physically and mentally below par, econ- 
omically unsuccessful yet living in a culture where material wealth 
is common. They show, when very young, tendencies to misconduct 
and follow an almost typical pattern of development into crime, 
starting with truancy, stealing and the like at an average of nine 
years, with little or nothing done about their obvious tendencies 
until they become juvenile delinquents, and in some places very 
little then. Why so small a percentage of youth so conditioned 
become offenders no one knows, but it is known that those who do 
become offenders, must have come up through such surroundings 
and experiences. To quote Dr. Glueck: 





"For the range of public attitude towards the causes of crime see Moley, 
Politics and Criminal Prosecution (1929) 222 ff. 

Glueck, Mental Disorder in the Criminal Law (1925); Glueck, 500 Criminal 
Careers (1930); Glueck, Probation and Criminal Justice (1933); Glueck, One 
Thousand Juvenile Delinquents (1934) ; Glueck, Five Hundred Delinquent Women 
(1934). 

™ Glueck, A National Plan for Crime Prevention (Mimeographed pamphlet, 
published by Big Brother and Big Sister Federation, Inc. 1935). 
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“It is possible to range wrong-doers along a scale beginning 
with those who are so organized innately that disciplined 
life in society is too difficult a task for them, to those who, 
with excellent biologic heritage and ability to compete in 
legitimate enterprise, have more deliberately embarked on a 
career of crime. At the first end of the scale, as the history 
of crime shows, there are probably certain types of persons 
who would be likely to commit crimes under any social sys- 
tem. . . At the other end of the scale are those who delib- 
erately and planfully embark upon a career of crime, despite 
their sound biologic equipment. But the vast proportion 
of modern criminals falls between the extremes noted. And 
it is to this great horde that society owes a major duty and 
from whom it can expect the most valuable returns.”®* 


This, then, is the problem: there are the incurable and the deliberately 
vicious, but in between are the vast majority, whose misconduct can 
be ascribed to factors chargeable to our civilization. 

In formulating a plan of crime prevention Dr. Glueck takes 
the economic as the most important factor and suggests raising the 
level of economic security to meet individual resistance points or 
breaking points. He contends that this can be done without sub- 
stituting a new economic order for the capitalistic, competitive, 
private-profit system. This he considers the part of the national 
government. He also suggests what the community, the municipality, 
and the state can do. The community can provide marital and 
family guidance clinics and attempt to prevent family disintegration. 
It can also provide for recreational facilities and organize thorough 
community councils. The municipality can provide crime prevention 
units to collaborate with these councils, child guidance in the 
schools, recreational facilities, and can eliminate slums. The state 
can maintain proper schools, hospitals, and colonies and act as a 
clearing house and center for all human conservative activities. 


The lawyer's field. The lawyers, in a professional capacity, us- 
ually deal with the situation after the preventive measures have 
failed,®4 a crime has been committed, and a person has been charged 
with having committed it, and customarily consider the problem as 
one of the technique of determining guilt or innocence. 





%See also Philip F. LaFollette, Enforcement of the Criminal Law (1926) 16 
Wis. Bar A. Rep. 143, 144. 

“ Metcalf, Recidivism and the Courts (1935) 26 J. Crim. L. 367, 368: “We 
have always taken it for granted that the proper basis was a committed criminal 
act upon which we predicate our legal right to sentence an offender. It is there- 
fore apparent that all court action must follow upon the heels of a past offense.” 
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From a strictly professional, technical, point of view, that attitude 
is sound. There is nothing in legal training or experience that 
especially qualifies lawyers as expert economists, sociologists, crim- 
inologists, public administrators, police, or penologists. Lawyers 
are trained to the procedures of balancing the interests of the state 
and individual and to protect one from encroachments by the other 
in our definitions of crime, and in our procedures for the determin- 
ation of guilt. But inasmuch as these duties bring the lawyer into 
close touch with the offenders, since most of the measures for im- 
proving crime conditions have been of a type that must be given 
expression through law, and since the activities in defining crimes 
and shaping criminal procedure through decisions compel the lawyer 
to speculate and philosophize as to the nature and causes of crime, 
the legal profession has been looked to for consideration of the 
problem as a whole and an attempt made to fulfil expectations. 
The line between research in law and reseach in social sciences can- 
not be clearly drawn. The problem is indicated by the statements 
of Dean Pound that “The law schools as they are can best do the 
less showy work of doctrinal overhauling of the substantive crim- 
inal law.” and that “something more is needed than subsidizing law 
teachers to expend their energies outside of the schools upon the 
fringes of the criminal law or its contacts with the social sciences. 
Research in criminal law and procedure must go on co-operatively 
with research in the whole field of criminal justice—criminal inves- 
tigation, police and preventive tribunals, the medical and psychological 
relations of criminal law and criminal administration, the causes of 
crime, physical, social and economic, and penal treatment. All the 
resources of the social sciences should be brought to bear co-oper- 
atively in such research if it is to be effective.”™ 

The lawyer need not be ashamed of his part in the process. 
References are made with derogatory implications to the “legal atti- 
tude.” Thus a writer says :°* 


“We do not regard procedure merely as a legal process. Our 
conception is much more philosophic for we regard criminal 
procedure as a process by means of which the class called 
criminal is separated from the rest of society . . . We shall 
endeavor to show not only its legal aspects, which is the only 





“Pound, Toward a Better Criminal Law (1935) 21 A.B.A.J. 499, 502, 504; 
see Gee, Research in the Social Sciences (1929) 181. 

“Parmelee, Anthropology and Sociology in Relation to Criminal Procedure 
(1917) 7. 
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one usually thought of and studied, but also its great political 
and social importance.” 


Wherein does this philosophic conception, these political and social 
aspects, differ from the legal? Only in so far as the law requires 
conformity to law at the expense of frustrating some individual’s 
effort at social betterment. There are undoubtedly innumerable in- 
stances of this. One type of such “legality” is seen when the 
courts require that legal formalities be observed even though it is 
at the expense of what would seem to be a correct disposition of 
the particular case. Thus the Wisconsin court has said: “The 
preservation of the rights guaranteed by the constitution is of greater 
moment than the detection of any crime or the punishment of any 
single offender.”®* This attitude is undoubtedly sound, although 
the extent to which it is to be applied is a matter of judgment. At 
present the tendency is to apply it less. Thus it is provided by statute 
that no judgment shall be reversed unless the error has affected the 
substantial rights of the party.5® Likewise, the court may reverse 
without formal preservation and presentation of error.®® Another 
type of such legal attitude is illustrated by the cases in which the 
courts require conformity to past mores until changes appear to be 
approved by a settled public opinion evidenced by legislation or 
otherwise. Thus the question whether voluntary sterilization for 
purely contraceptive purposes is a crime may be answered in the 
affirmative notwithstanding that there is no statute or clear-cut 
precedent to that effect.®° The law has a real function to perform 
in reconciling and compensating conflicting public attitudes, and 
“social work” must recognize the value of law, generalization, classi- 
fication, and individual rights and freedom. 

Now what is the nature of the problem as a whole, and how 
does its nature determine what shall be done to make possible and 
foster research? 

As just stated, the criminal law takes effect and makes treatment 
possible only if the individual has committed a crime. Legal pro- 
cedures for the prevention of crime are pathetically inadequate. 





* Glodowski v. State, 196 Wis. 265, 268, 220 N. W. 227 (1928); see Jones v. 
Securities and Exchange Comm., 56 Sup. Ct. 654 (1936). 

® Wis, Stat. (1935) §274.37. 

” Wis. Stat. (1935) §251.09. 

“21 O.A.G. 940 (Wis. 1932). Cf. Part I, 11 Wis. Law Review, 373, n. 24, 
399, 

* Pound, Criminal Justice in America (1930) 28; Nat. Com. on Law Obs. 
and Enf., Report on Police, No. 14, p. 111. 
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Chapter 362 of the Wisconsin Statutes is entitled “Proceedings to 
Prevent Crime,” but it provides little more than a proceeding to 
require one to put up a bond to keep the peace. There are other 
provisions in the law that are preventive in their nature. Under the 
tentative classification made of the Wisconsin laws hereinbefore 
referred to, the following have been tentatively classified as aimed at 
the prevention of crime: Acts indicating a dangerous personality 
without an actual invasion of a social interest. Under this are listed 
all forms of attempts, including challenging to a duel, the various 
assaults with intent, and the various attempts specifically defined, 
such as attempt to commit murder, attempt to commit arson, attempt 
to produce a miscarriage, solicitation, common law conspiracies. 
And secondly, acts making crime more probable, under which are 
listed possession, transportation, sale, etc. of machine guns and other 
weapons, possession of weapons by an intoxicated person or minor, 
aiming firearms at a person, sale, possession, etc. of explosives, 
and possession of burglarious tools. Also listed under this are acts 
tending to prevent the detection of crime, such as the alteration of 
numbers on a machine gun or motor vehicle, and acts indicating a 
more dangerous personality in the commission of crime, such as 
acts making a crime aggravated when committed with a machine gun 
or while masked. 

There is no doubt that these efforts to prevent crime could be 
supplemented by many others, if the causes of criminal behavior 
were known and the existence of the conditions constituting or 
fostering such cases were also known. Crime prevention in the 
sense of the prevention of the development of criminal tendencies 
and disposition, should be as much the aim of the crime-prevention 
activities of the state as it is aimed at the suppression or eradication 
or frustration of criminal tendencies when already developed. But 
for all of these purposes, the nature of the problem of crime must be 
recognized for what it really is. If it is true that only a compara- 
tively insignificant portion of our criminals are persons who can be 
said deliberately to engage in crime, a criminal law that is aimed 
primarily at deterring people from deliberately engaging in crime 
needs to take a new aim. 


The aims of research. It must be recognized that crime is a 
problem of human behavior,—a behavior disorder. The great bulk 
of our crime is committed by persons who have been subject to 
circumstances that have been too much for their unaided resistance, 
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but which circumstances are probably subject to modification and 
which persons probably can be aided.*™* In the field of physical 
disorder, individuals recognize the existence and undesirability of 
their bodily maladjustments and employ experts to modify the 
circumstances causing them. These experts, by studying numerous 
individual cases, have built up a vast fund of classified knowledge 
that enables them to know what circumstances to alter in individual 
cases and to predict the future course of the physical disorder. 
But in the case of behavior disorders, we are only beginning to ob- 
tain such knowledge. This knowledge can only be gained by a scien- 
tific analysis of large numbers of intensive studies of individual 
cases and since individuals will not voluntarily finance such studies, 
the state must. In the field of behavior disorders manifested crim- 
inally, the fact that the individual usually does not realize the exis- 
tence of a difficulty or the nature of the difficulty precludes his con- 
sciously seeking aid to remedy it. Since the various agencies of 
the state come in contact with the same individual as infant, school 
child, juvenile delinquent, and finally adult criminal, their work 
must be so correlated and integrated that each will be at all times 
conscious of the fact that his work is but part of an organic whole, 
and so that the results of the work of each agent can be cleared 
through some agency studied, organized and made available to all 
other agencies, all to the following ends: 


(1) That the individuals composing our criminal population, 
their individual tendencies, methods, and dangerousness may be 
known. 


(2) That conditions making for criminality may be known and 
changed both generally and in individual cases. 


(3) That human behavior may be predicted, incorrigibility dis- 
covered, or the possibility and degree of reformation objectively es- 
timated and the kind, degree and duration of restraint fixed accord- 
ingly.*!” 





“8 Mental Hygiene through guidance clinics, and community councils are said 
to be the most promising preventive measures. Katherine Lenroot, Old and New 
Methods of Dealing with Vagrants and Delinquents, Address at the Attorney 
General’s Conference on Crime (1934). Allen, Mental Hygiene Survey of the 
State of California (1930) State Department of Social Welfare, Chapter VIII, 
“Mental Hygiene Problems of Delinquency”, pp. 84-123; Bassett, Mental Hy- 
giene in the Community (1934) c. V., “Mental Hygiene, Delinquency and Law”, 
p. 107. 

*» Freedom of the will, as that term is understood in life, is not ineompatible 
with conditioning behavior, but there is a difficulty in the social sciences that 
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It must be recognized that crime is a problem that is neither 
temporary nor simple, and requires study and treatment by workers 
who are adequately trained, adequately paid, adequately equipped, 
and in every other way supported and encouraged to make their 
work a lifetime career, whether their service is as prosecutor, defense 
lawyer, criminal investigator, policeman, probation or parole worker, 
or judge. The following discussion of records and statistics is con- 
cerned in the main with police and judicial statistics rather than with 
data significant for the prediction of human behavior. The problems 
of the administration of justice are important, but they are not 
fundamental as are the problems of behavior. Either we must throw 
up our hands in despair and take the easy course of returning to 
the quackery of a retributive-deterrent justice as they appear to have 
done in Germany,® and, as I am informed, in Poland, and possibly 
in Russia,®** or we must pursue the distressingly slow road toward 
scientific prognosis.** That means keeping the records of varying 
kinds of treatment of various kinds of offenders and of the success 
or failure of that treatment.*° These may demonstrate that reforma- 
tion is impossible, and that much that we are doing is useless; 
but that information would not be valueless. It also means keeping 
records of individuals before they become adjudicated delinquents, 
as was recognized by Senator Copeland when, in his speech in the 
United States Senate, February 20, 1936, proposing Bill S. 4070 for 
the establishment of a joint congressional committee on education, 
welfare and law, he said: “These remedies involve continuous ob- 
servation and continuous records of the conduct and of the evolving 
personality patterns of children and youths.” 


Records and statistics. Not only is crime statewide in the sense 
that a single criminal may operate throughout the state, but also 
in the sense that all agencies of the state ought to be guided by the 
same purposes and methods, to be a part of one organization and to 
be cognizant of each other’s work. 





the physical sciences do not have to contend with. See Research in the Social 
Sciences (Gee ed. 1929) 53-55; Fry, The Technique of Social Investigation (1934) 
c. VI, on the difficulties of experimentation with human beings, and c. XIII; 
Swann and others, Essays on Research in the Social Sciences (1931) 4. 

“Sanford Bates, Report of the International Penal and Penitentiary Con- 
gress (1935). 

“Sanford Bates, The Juvenile Delinquent in Soviet Russia (1935) 22. 

“Some very dismal conclusions have been drawn as to the value of research 
to date. See Michael and Adler, Crime, Law and Social Science (1933) 390. 

“The work of the Gluecks demonstrates that this is feasible. See Five Hun- 
dred Delinquent Women (1934), for example, cc. XV, XVI, and XVII. 
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These considerations require adequate records from which sta- 
tistics may be gathered to supply the type of information that can 
be studied statistically and that there be officials interested in making 
the observations and judgments necessary to supplement and in- 
terpret the statistics. It is not enough that statistics be gathered 
fragmentarily by research students, who utilize whatever records 
may be available, which records have probably been kept for an 
entirely different purpose. The system of records must be well- 
planned to accomplish all useful purposes. 

A great deal of work in the field of statistics relating to crime 
has recently been done.®* It is obvious from these references that 
the subject of criminal statistics is necessarily as comprehensive as 
all the problems comprehended by the subject of crime susceptible 
of statistical treatment, and is as complex and difficult to have 
carried out as any matter of records must be. Without attempting 
to detail the purposes for which statistics may be used, or the very 
real difficulties of obtaining accurate data, it is essential that the 
records from which the statistics are to be obtained be as simple as 
possible and that no information be required which does not have a 
useful purpose. And it is necessary that it be somebody’s business 
to see that the records are kept. It is also essential for statistical 
purposes that the statistics be gathered on a statewide basis and 
under a centralized supervision, at least so far as statistics for pur- 
poses other than administration of the local office are concerned. This 
requires that there be lodged somewhere in the state an agency whose 
business it is to gather and publish mass statistics relating to crime, 





3 Natl. Comm. on Law Obs. and Enf., Rep. on Criminal Statistics, No. 3, 
including Warner, A Survey of Crim. Statistics in the U. S. (1931); Warner, 
Crime and Criminal Statistics in Boston (1934); Marshall, Unlocking the Treas- 
ury of the Trial Courts (1933) ; American Law Institute, A Study of the Business 
of the Federal Courts (1934); Sutherland and Van Vechten, Criminal Statistics 
(1934) 25 J. Crim. Law 10; Sellin, Criminal Statistics, paper read before At- 
torney General’s Council on Crime (1934). For an excellent abstract of materials 
on statistics see Rudser, Minnesota Crime Survey (1934) 193. 

In the field of judicial criminal statistics, important work has been done by 
Marshall, Hotchkiss and Gehlke. See their judicial criminal statistics, A Report 
to the Judicial Section of the Am. Bar Assn. and the National Conference of 
Judicial Councils (1933); Gehlke, A Statistical Interpretation of the Criminal 
Process, Missouri Crime Survey (1926) 270; Hotchkiss and Gehlke, Uniform 
Classifications for Judicial Criminal Statistics (1931); Gehlke, Criminal Actions in 
the Common Pleas Courts of Ohio (1936). 

In the field of police statistics, the Committee on Uniform Crime Records, 
Internatl. Assn. of Chiefs of Police, Uniform Crime Reporting (1929); Warner, 
Crimes Known to Police—An Index of Crime? (1931) 45 Harv. L. Rev. 307; 
Warner, A Note on “Crimes Known to Police” Jd. 533. “. . . such figures are 
seriously inaccurate and completely lacking in comparability.” 
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having sifted out the data important only for administration of in- 
dependent departments or offices. And in addition to this, it is es- 
sential that there be not only some agency having the power and 
duty to compel the keeping of the essential records and the supplying 
of the statistical data, but also an agency capable of studying and 
with the duty to study and interpret these statistics. This does not 
mean that this agency must be qualified in each of the fields to which 
the statistics relate, but there must be some agency to see that the 
qualified persons, whether found in a state university or in some 
other department, answer the questions susceptible of answer by 
the statistics obtained. 

It is this need for continued, persistent gathering, study and in- 
terpretation of data and of recommending changes in the criminal 
law to carry out the suggestions of such study and interpretation 
that is one of the chief reasons for the integrated department of 
crime prevention suggested in this paper. Even though such a 
department were not so organized as to provide an administrative 
integration that would give the head of the department the actual 
management and control of the agencies related to crime, namely, 
the police, the prosecution, courts, and treatment agencies, probation, 
parole, pardon and prisons, it could be given supervisory and visi- 
torial powers by way of a power to require information and to pub- 
lish it. 


Value of integration for legislation. Anyone who has had a hand 
in attempts to obtain legislative action necessary for reform knows 
the difficulties to be expected. It is the opinion of the writer that 
the members of the legislature cannot be blamed for much of their 
resistance to proposed reforms. It must be recalled that very few 
people have made a study of the various problems of crime. Ob- 
viously, each of the many proposals offered for reform is made 
without due regard to the importance of the evil it seeks to remedy 
in comparison with other evils that remain unremedied, or the rela- 
tion of the proposed reform to the entire machinery of crime 





““Any statistical report by a competent statistical bureau . . . consists of 
two parts: first comes a discussion of the tables presented, and second the tables 
themselves. This preliminary analysis . . . is extremely important. ... The most 


feasible method for a state department without an expert on criminal statistics 

. is to send them for analysis to the person working in the field in question 
in some university.” Warner, Crime and Criminal Statistics in Boston (1934) 
126; see Morse and Beattie, Survey of Adm. of Crim. Justice in Oregon (1932) 
XI Ore. Law Rev., No. 4 Supplement, 4; Perkins, Iowa Criminal Justice (1932) 
Supp. to No. 4, 17 Iowa L. Rev. 1, 71. 
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prevention. Take, for example, the problem of the gathering of 
criminal statistics and the problem of statewide centralization of 
police. In the recent Wisconsin legislature, four separate bills were 
proposed, each more or less touching upon these problems. One 
of these bills emphasized and made its primary aim the establish- 
ment of a statewide radio system; another was primarily for the 
purpose of establishing a central bureau of identification and appre- 
hension of criminals; a third was aimed at a state aid to local police 
without actual centralization of authority in the state and was drawn 
from the point of view of the expert police administrator, with 
considerable emphasis upon such matters as tenure; a fourth bill 
was confined to a provision of radio equipment for police. The 
first two bills mentioned hinted at a medico-legal clinic or institute 
of criminology at the university with a statistical department. As 
each of these bills appeared before the legislature, it was fought 
for by its sponsors who, in the very nature of things, presented to 
the legislative committee in each instance a rather narrow view 
of the problems of crime as a whole and of the implication of the 
particular bill for the problem of crime as a whole. 


Surely the subject of crime is of sufficient importance to justify 
its persistent study by a department of the state that could study the 
problem as a whole and present to the legislature its recommenda- 
tions from time to time under circumstances that would give the 
members of the legislature some assurance that each particular recom- 
mendation had been made after full consideration of the entire 
subject. Moreover, a state department recommending legislation 
would have a prestige and an entree that occasional reformers or 
committees of the bar association cannot have. Members of the 
bar association and other committees, however unselfish and however 
enthusiastic, cannot give to the problems of crime prevention the 
full and persistent study that they require. Officials concerned with 
but one phase of crime-prevention activity, such as police, prison 
administration, prosecution, probation, or parole, cannot bring to 
the subject an attitude unbiased by the enthusiasms of a special 
interest.*® A department having the duty and power to study crime 





See speeches by Gov. Lehman, N. Y. Times, Feb. 24, 1936, and Mar. 27, 
1936, for some idea of the political feud raised by an anti-crime program. For a 
summary of the “sixty point” program see N. Y. Times, Jan. 8, 1936. For an 
idea of the sort of campaign necessary to carry out a program, see pamphlet 
issued by the California State Chamber of Commerce, Crime Can be Curbed. 
For an example of surprising opposition that may be encountered, see editorial, 
Anti Crime or Anti Labor? (Feb. 19, 1936) 86 New Republic 34, referring to 
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and to obtain the information from the other state agencies necessary 
for that study would be a powerful integrating force for the direction 
of all the state efforts to prevent crime, and if that department 
also had the full responsibility for preventing crime, either by way 
of preventing the creation of criminal predelictions or by way of 
sequestering and reforming those in whom such tendencies have 
developed, it could go a long way toward reducing the amount of 
crime and the cost of crime to the state, to the victims, and to the 
families of the criminals. 

The various expedients that have been suggested for attain- 
ing internal centralization and sustained study within separate de- 
partments are well enough as far they go. For example, the model 
acts for state police and for a state bureau of identification and 
apprehension in the field of detection and apprehension heretofore 
mentioned; a state department of justice that would have more or 
less control or supervision of prosecution and possibly of police.® 
In the United States we fortunately have a model in the Federal 
Department of Justice, which has supervision not only of prosecution 
but also of detection and apprehension and treatment, and of the 
courts, at least to the extent that it requires or furnishes judicial 
statistics. 


Recognition of need for integration and statistics. That there is a 
natural need and long-felt want for a department to coordinate the 
crime-prevention activities of the state has been demonstrated by the 
various efforts to centralize the agencies performing the supposedly 
separate functions and by the fact that there have usually crept 
into each proposed department powers or duties beyond its theoret- 
ical functional limits. We have proposals for state police; state 
bureaus of criminal investigation, detection and apprehension; state 
departments of justice; judicial councils; ministries of justice; lay- 
men crime commissions; and bureaus of statistics. In addition to 
these there are the already established boards of control, parole 
boards, and pardon boards. 





compulsory finger printing for disorderly conduct, pistol law, five-sixth verdict, 
and magistrate’s power to cite for contempt. 

See series of articles by Baker and DeLong, and especially their concluding 
article, in a footnote to which all previous articles are listed: The Prosecuting 
Attorney and Reform in Criminal Justice (1936) 26 J. Crim. L. 821. See also 
the Recommendations of the American Bar Association and of the Attorney 
General’s Conference on Crime previously cited; the recent constitutional amend- 
ment in California establishing a department of justice, and the other steps in 
the direction of the Federal Department of Justice. 
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Take, for example, the proposals for state police or state bureaus 
of investigation: the draft of the Commission on Uniform Crime 
Records of the International Association of Chiefs of Police for 
an act creating a State Bureau of Criminal Identification and Sta- 
tistics provides for a superintendent “trained and experienced in 
the field of personal identification and investigation and in the col- 
lection and compilation of crime statistics.” (sec. 1) He is em- 
powered to require information of peace officers (sec 3), court 
officials (sec. 4), coroners (sec. 5), and heads of institutions and 
others (sec. 5). A note to section 6 suggests that unless the informa- 
tion is already collected by some other state agency “such as the 
attorney-general, department of public welfare, judicial council, 
etc. . . . unity of action can be secured and duplication of effort 
avoided by assigning the task to which ever agency appears under 
local conditions to be the more appropriate, with protection to the 
other agency by requiring the former to transmit to it the appropriate 
information.” 

Bill 651A introduced in the 1935 Wisconsin Legislature created 
a bureau of criminal apprehension. Section 6 provided: 


“The bureau shall establish and maintain a department of 
statistics and information wherein there shall be gathered 
and tabulated all such material as may be useful in determ- 
ining the cause and the amount of crime in this state and 
the cost thereof, or valuable as a basis for the study of crime, 
criminals, crime prevention, police methods, court procedure 
and penal problems. 

“It shall be the duty of the police, judges, district attorneys, 
parole and other officers and agencies having the informa- 
tion to cooperate with the bureau and to furnish it with 
such statistical material and other information as may be 
required.” 


The Minnesota Bureau of Criminal Apprehension, by chapter 197, 
Laws 1935, section 2 (Statute 9950-7) advocated by the Minnesota 
Crime Commission, had added to it a division of criminal statistics 
with a qualified statistician and an assistant with the duty to collect 
and preserve 

“information concerning the number and nature of officers 

. , of the legal steps taken in connection therewith from 
the inception of the complaint to the final discharge of the 
defendant and such other information as may be useful 


in the study of crime and the administration of justice.” 
(Italics added). 
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By section 8 of the act (9950-22) the salary of any official who 
neglects to furnish required information can be stopped. By this 
act we have the study of all phases of crime-prevention activities 
integrated in a department headed by one whose chief interest is 
in police work. That does not prevent his being an ideal man for 
the job, but it does give him a special interest,—a bias which only 
a most unusual man could overcome. 

And so also the proposals for a department of justice, actually 
carried out in California,” leave somewhat vague the scope of the 
powers and duties of such a department, but some include both 
police and prosecution,” and the difficulties of isolating services is 
shown. 

Judicial councils,’* which have been established in some twenty 
states, are distinguished from ministries of justice in the Report 
of the Commission on the Administration of Justice in New York 
State** as follows: 

“. . . a Judicial Council has come to be known as a group, 
composed, at least in part, of judges, vested with authority 
to collect information and make recommendations to the 
Legislature on matters chiefly concerned with the adminis- 
tration of the courts and methods of practice and procedure. 
Such bodies have been established in twenty states. On the 
other hand, a Ministry of Justice, or, as we have called it, 
a Law Revision Commission, has come to be thought of as 
a group of students of the law, vested with the responsibility 
of considering particularly the substantive statutory law with 
a view to scientific revision in the light of modern conditions, 
and acting as a link between the courts and the Legislature. 
So far as we are aware, no state has yet adopted the idea of 
such a commission, although the suggestion has received wide 
support from legal scholars, leaders of the bar and students 
of government. However, according to Judge Cardozo, 
‘in countries of continental Europe the project has passed 
into the realm of settled practice.’ ” 


It should be noted that neither the judicial councils nor ministries of 
justice are proposed with particular reference to crime or the criminal 
law. Here also boundaries are vague. Thus it has been said: 


“As a matter of fact there seems to be some difference of 
opinion as to what the exact scope and details of the min- 





® Amendment to Art. V of the California Constitution, adopted November, 
1934. 
"What is a Department of Justice? (1935) 19 J. Am. Jud. Soc. 74. 
™ Willoughby, Principles of Judicial Administration (1929) 264. 
™ (1934) pp. 53, 34, Legislative Document (1934) No. 50, pp. 51, 37. 
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istry’s labors should and could be, although more agreement 
exists that its task should be one of scholarly research and 
advice to the legislature. Regarding the former point, 
Judge Cardozo’s conception as to the scope of the ministry’s 
work is that ‘it is to busy itself with the correction of the 
legal system rather than the initiation of far-reaching re- 
forms.’ He adds, however, that it is difficult to draw the 
exact line between the two, though he can feel the distinc- 
tion:”’*4 


Similar to the ministry of justice idea, is the crime commission 
which, usually temporary, is an official or unofficial body engaged 
in research in the administration of criminal justice, or in the sur- 
veillance thereof.”® 

The centralization and unification or consolidation of the courts 
have been frequently discussed and advocated.”® 

The administration of penal institutions is of course for the state, 
so far as they are state institutions, but the degree of centralization 
or integration may vary. Centralization is advocated.” There is a 
similar problem in probation’® and parole.”® Of course, the dis- 
cussion of probation and parole is too brief and general to really 
raise the problems. There is the question of selection for probation 
or parole, supervision thereunder, and determination of violation of 
conditions. 


Integration in Wisconsin. It would serve no useful purpose to at- 
tempt a description of the Wisconsin conditions on these various 
problems at this point. There is practically no centralization or 
coordination of police. The statutes*® would permit some state super- 
vision of prosecution, if facilities for it were provided. The courts 





™ Glueck, The Ministry of Justice and the Problem of Crime (1926) 4 Ameri- 
can Review 139, 151; see Moley, Politics and Criminal Prosecution (1929) 288; 
Glueck, Crime and Justice (1936). 

™ Recent Social Trends (1933) 1462; Moley, Politics and Criminal Prosecu- 
tion (1929) 232; see also resolutions of the American Bar Association recom- 
mending a governor’s permanent committee on criminal justice, and state and 
local bar association committees. 

™ Nat. Com. on Law Obs. and Enf., Report on Prosecution, No. 4, 158; 
Willoughby, Principles of Judicial Administration (1929) 254; Criminal Justice 
in Cleveland (1922) 354, 366; Recent Social Trends (1932) 1151, 1455; Mboley, 
Our Criminal Courts (1930) 76. 

™ Wilcox, State Organizations for Penal Administration (1931) 22 J. Crim. L. 
51, 76. 

“Probation and Criminal Justice (1933) 240; Scott, Shall We Have State- 
Wide Probation? (1936) 11 State Bar J. of Calif. 138. 

™ Recent Social Trends (1932) 1158; Illinois Crime Survey (1929) 574; 
cf. Report of Penn. Parole Comm. (1927) p. 2. 
Wis. Stat. (1935) §§14.53, 14.531. 
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are not unified in the sense of proposals made in that field.*4 The 
unification of Wisconsin courts was advocated in 1910 by a committee 
of the Wisconsin Branch of the American Institute of Criminal Law 
and Criminology,*? but, although there has been some specialization, 
there has been no administrative centralization or structural unifica- 
tion, except that the Wisconsin Board of Circuit Judges, created by an 
act of the Legislature in 1913, was a pioneer effort in the direction 
of judicial councils.** The Advisory Committee to the Supreme Court 
on its rule-making power** functions as a judicial council, but there 
is nothing in Wisconsin in the nature of a ministry of justice or law 
revision commission to study the substantive law, except so far as 
the Law School of the University has attempted that work. 

There is no department of the state having a duty to take measures 
to prevent the development of criminal tendencies or to study the 
causes of crime. The Wisconsin Psychiatric Field Service, and 
the Board of Control, of which it is a division, studies the individual 
offenders and through its Juvenile Department and Probation De- 
partment, unquestionably does crime-prevention work, but primarily 
by dealing with those who have already become delinquents. 

If all the crime prevention activities of the state be divided into 
four divisions, namely, the prevention of the development of criminal 
propensities, the detection and apprehension of those for whom such 
efforts at prevention have failed, the determination of their guilt, and 
the treatment of those determined to be guilty, it is perhaps general- 
izing too much to say that any one of these four divisions is more 
important than the other for purposes of improvement, for much 
can be done in each of them. But for the purpose of striving for in- 
dividualization of treatment, the treatment phase is of course the 
most important. Wisconsin has achieved a high degree of internal 
integration of the treatment phase under its State Board of Control, 
as compared with other states. Taking the term integration between 
separate departments, the integration within a department is largely 
a problem of state versus local government, of centralization versus 





"The Secretary of the Advisory Com. on Rules of Pleading, Practice and 
Procedure, on Dec. 5, 1934, prepared a list of county courts having added juris- 
diction, showing that more than half (37) county courts have such added author- 
ity, but with only one exception, in no two counties is such added jurisdiction 
and the procedure therein identical. 

“ Proceedings, 1910, p. 17; Proceedings, 1911, p. 61, Appendix II, p. 13; 
Com. Reports for 1912, p. 12. 

“ Willoughby, Principles of Judicial Administration (1929) 264; Wis. Stats. 
(1935) §252.08. 

“Wis. Stats. (1935) §251.18. 
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decentralization. Integration between departments is a problem of 
coordination and unification that does not involve the difficulties 
of encroaching upon local autonomy. 


The Wisconsin Board of Control has combined probation and 
parole work in one department, and all adult probation and parole 
supervision is under the state department, except probation in 
Milwaukee County.*5 Juvenile probation still remains a local matter, 
except to the extent that County Child Welfare Boards have been 
established.** Such boards are to some extent under the supervision 
of the State Board of Control.** 

The system is integrated further by the provisions under which 
the State Board of Control may transfer inmates from one institu- 
tion into another,®* and by the fact that the board is in charge, not 
only of the penal and correctional institutions, but also of the 
hospitals for the mentally disordered and defective, and is, to a 
large extent, in charge of charities, although as previously stated, 
some of its control of pensions was removed by the last legislature 
in the effort to harmonize the state’s social security activities with 
the program of the federal government. 

There is little, if any, integration, however, between the treatment 
and the detection and apprehension activities of the state. Nor is 
there a degree of integration between the treatment agencies and 
the guilt-determination agencies that is sufficient under the present 
system to give the guilt-determination agencies a voice in prescribing 
treatment. The legal procedure for such integration is by the court’s 
obtaining reports from the state probation officers in determining 
probation and sentence and, looking at it from the other point of 
view, by the parole board’s being required by law to notify the 
sentencing judge and the prosecuting attorney before releasing a 
prisoner upon parole. It was recently held that failure to give suffi- 
cient notice to assure obtaining the advice of the prosecuting attorney 
would avoid a parole.®® 


Some specific types of reorganization. The persons in charge 
of or employed in institutions are almost without exception struck 





Wis. Stat. (1935) §§57.02 (2), 57.06 (3), 57.07. For a criticism of the 
centralized state system see Hiller, Probation in Wisconsin (1926) 14; Hiller, 
Report of a Field Visit (1932) 2. 

* Wis. Stat. (1935) $48.30 (4) and (5). 

* Wis. Stat. (1935) §§48.30 (5) and (6), 48.31. 

* Wis. Stat. (1935) §§48.09, 48.16 (2) (b), 51.22. 

State ex rel. Zabel v. Hannan, 262 N. W. 625 (Wis. 1935). 
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by the fact that the judges never (or seldom) visit the institutions 
to which they sentence convicts. Until we have more specialized 
criminal courts, judges cannot be expected to supervise treatment, 
but so long as they prescribe treatment they should have an appre- 
ciation of what it is they are prescribing. If it is desirable to have 
a judicial officer in charge of treatment, he will have to be given the 
time and facilities for it. 

The integration of the agencies of apprehension and prosecution 
is especially inviting, and has been vaguely attempted.** The com- 
plaint of the police that the courts and prosecution release men that 
they have risked their lives to apprehend can be matched by the 
complaint that the police fail to produce the evidence necessary for 
conviction. This suggests that the police be given charge of prose- 
cution as at present they are to some extent in England,®* or that 
the prosecution be given charge of the police. There are a variety 
of compromises possible not only as between agencies but also as 
between federal, state, and local government.** Cooperation between 
the treatment agencies and the detection and apprehension agencies 
has not seemed to be of much concern to crime commissions, although 
it was recommended by the 1926 Crime Commission in Minnesota.® 
As previously indicated, it seems to be the general opinion that 
parole officers and the police would not work well in double harness. 
The police and parole authorities are, however, engaged in the same 
work and are concerned with the same individuals, and must collab- 
orate whether they want to or not. If it is true that they are work- 
ing at cross purposes, that is an argument for putting them in one 
department subject to the supervision of one policy-determining 
head, and not for keeping them structurally separate. 

Efforts at integration by assigning functions that tradition and 
experience have shown to be essentially different to one agency, as 





“The Italians by their 1930 Code created a Surveillance Judge to function 
as the connecting link between the court and the institutions, but lack of re- 
sources made the reform one on paper only so that “the majority of the sur- 
veillance judges are extremely overworked and must necessarily become ‘rubber 
stamps’ to the administrative personnel of the penal institutions.” Monachesi, 
The Italian Surveillance Judge (1936) 26 J. Crim. L. 811, 818. 

™ What is a Department of Justice? (1935) 19 J. Am. Jud. Soc. 74. 

™ Clark, Law Enforcement and Public Administration (1935) 30 Ill. L. Rev. 
273, 281, who suggests that it would not fit in at all with our ideas of the func- 
tion of government. 

“Baker and DeLong, The Prosecuting Attorney and Reform in Criminal 
Justice (1936) 26 J. Crim. L. 821, 839 ff. And see Millspaugh, Local Democracy 
and Crime Control (1936). 

“Report of Minnesota Crime Commission (1926) p. 57. 
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by turning prosecution over to the police, or police activities over to 
the prosecution, or supervision of treatment to the judges or to a 
judge (except in the traditional way of judicial review) do not im- 
press one as helpful. There is no elimination of labor by giving two 
full-time jobs to one man.® There is no doubt that the judicial func- 
tion is distinctive and unique and that the individual criminal should 
not be debarred from resort to its procedures that insure impartial 
and disinterested deliberation after hearing both sides of the con- 
troversy in open hearing; but, as pointed out in considering the 
constitutionality of administrative determination of treatment, this 
is sufficiently provided by a judicial review. It is not necessary that 
a judge be put in charge of each prison nor that our institutions be 
manned by judges and lawyers any more than it is necessary that 
penologists be put in charge of the courts. There is still need for 
division of labor. But there is need for cooperation, direction and 
leadership. The war on crime should not be conducted as by savage 
tribes, each operating independently and ready to make a separate 
peace when its supposed objective is attained. And there is still 
need for assignment of different fields of operation, but federal, 
state, and local agencies need not be completely independent of one 
another, nor need the different agencies in each field of operation 
be out of touch with one another. There can be such a thing as a 
general staff. 


One department. The integration of all the crime-prevention 
activities of the state into one department was recommended by the 
report of the Committee on Crime of the Wisconsin State Bar 
Association made at the annual meeting June, 1935.% Mr. August 
Vollmer had previously made such a suggestion in an interview pub- 





“This not only proved to be the fact in the case of the Italian surveillance 
judge just referred to, but also appears to have been demonstrated in the case 
of the much older and more thoroughly tried continental institution, the investi- 
gating magistrate. See Ploscowe, The Investigating Magistrate (Juge d’Instruc- 
tion) in European Criminal Procedure (1935) 33 Mich. L. Rev. 1010; id. at 
1036. See also p. 1031: “Lacking familiarity with the technical methods of in- 
vestigation, (he) . . . is necessarily dependent upon the police who have the 
trained personnel required. . . .” 

* Proceedings, (1935) p. 82. “That all direct crime prevention and repression 
activities of the state be a part of one organization under the name “Department 
of Crime Prevention”, or some similar name; that such department be charged 
with the duty of crime prevention, the detection and apprehension of criminals, 
an efficient prosecution, the administration of the penal and correctional institu- 
tions, and of pardons, probation and parole, so far as constitutionally possible 
and at least to the extent of being charged with the duty of prescribing records 
and gathering and interpreting statistics to further the work of crime prevention. 
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lished in March, 1935," and it has now been recommended by way 
of an extention of the State Department of Justice idea to include 
all crime prevention activities under a tentative draft of a Uniform 
State Department of Justice Act of the National Conference of 
Commissioners on Uniform State Laws recently submitted by one 
of its committees.** 

This draft provides for the creation of a department of justice 
with divisions of criminal prosecution; medical examiners; police; 
criminal identification, investigation, and statistics; division of 
pardons and parole; and division of prisons. No division of crime 
prevention in the sense of preventing the development of tendencies 
to delinquency is provided. The act as drawn apparently contemplates 
little more than a power to require reports from some of the agencies. 
Local structures and conditions would, of course, have to be studied 
with extreme care before even such an act could be adopted, but the 
proposal is a recognition of the need of concerted action by all of 
the state agencies for crime prevention. 

So far as known to writer, no state has carried integration to 
this point. The excellent systems of New York and Massachusetts 
under their state departments of correction, notwithstanding their 
provisions for integration through their statistical divisions, do not 
carry integration to the extent of placing all crime prevention act- 
ivities in one department. 

To summarize, individualization of treatment requires a settled 
policy of the purpose and methods of the criminal law, a wholly in- 
determinate sentence by way of complete divorce of the guilt-determ- 
ination agencies and the legislature from the determination of treat- 
ment, the integration of all the agencies of the state directly con- 
cerned with the problem of crime in one department in such a way as 
to insure unity of purpose and adequate facilities for research, and 
the integration of each department by way of centralization to the 
extent that the proper demands for local self-government are not 
infringed upon. 

It is recognized that this is to some extent merely the expression 
of an ideal rather than a specification of the methods for its realiza- 
tion. As previously stated, much must be done to make individual- 
ization of treatment more than a mere phrase. Institutional facilities 
for the classification of convicts for the purposes of confinement, 





* Christian Science Monitor, March 2, 1935. 
"26 J. Crim. L. (Sept. 1935) 475. Glueck, Crime and Justice (1936) 251, 
does not include the treatment board. 
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restraint, selection and preparation for parole, and preparation for 
discharge would have to be available.*® The field forces would have 
to be enlarged to insure adequate reports and supervision, and pro- 
vision should be made for securing information relating to post- 
treatment behavior in order to measure the success of treatment and 
to discover the factors relevant thereto.°° Not only must these in- 
stitutions be physically planned for the purposes mentioned, but they 
must be adequately staffed with individuals qualified to be a force for 
rehabilitation, as well as segregation. The institutions must be enabled 
to supply the inmates with wholesome labor in useful industries,?* 
and education in the sense of formal schooling must not be neg- 
lected.1°? Here, as elsewhere, personnel is probably more important 
than physical plant. 

It is true that personnel is the most important factor in crime 
prevention. The personnel is but a part of the public and it is a 
truism that the public will have no better administration of its 
criminal law than it desires. An informed public is therefore essen- 
tial, but for both public and the personnel taken from it, a purpose 
ot the criminal law and a method or methods of achieving that 
purpose, upon which all can agree, are tremendously important.! 
Once that purpose be formulated, made known, and agreed upon, 
it should become clear that to achieve that purpose it is essential that 
all branches of the crime-prevention service be made a respected and 
desired service as a career, by security of tenure, adequate compen- 
sation, and qualifications by training and character that will deserve 
such rewards. 





” Richmond, The Prison of the Future—And a Fifth Suggestion (1935) 25 
J. Crim. L. 733; Vold. Prediction Methods Applied to Problems of Classification 
Within Institutions (1935) 26 J. Crim. L. 202; Doll, Principles and Methods of 
Individualized Penal Treatment (1936) 26 J. Crim. L. 695. 

2° This was the purpose of the studies of Sheldon and Eleanor T. Glueck 
earlier referred to. See also Sampson, L. W., After Careers of 424 Paroled Wis- 
consin Criminals (1934) 25 J. Crim. L. 607. 

4% Bruce, Prison Discipline and Prison Athletics, 25 J. Crim. L. 527 (1934). 
“We have . . . surrendered to the labor union and the prison commercialist, 
without any realization of what that surrender means and implies.” See Wis. 
Stat. (1935) §132.13, requiring label on prison products; Whitfield v. Ohio, 56 
Sup. Ct. 532 (U. S. 1936) (holding Ohio Act constitutional). Zerbst: “. . . prob- 
ably the most important as well as the most difficult prison problem.” (1935) 26 
J. Crim. L. 622. 

%® Wisconsin is rapidly developing education in its institutions. 

** Jordan, Theory of Legislation (1930) 382: “. . . the position or function, 
once itself rationally defined under the conditions of justice . . ., will find in the 
aspirations of men the kind of competence and the degree of loyalty and in- 
tegrity required for the proper performance of its function.” 
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CONCLUSION 


The thesis of this paper is that the criminal law should be used 
positively as an instrument for the prevention of crime as well as 
negatively to protect individual freedom by restraints upon official 
action, and that the method of crime prevention in dealing with 
criminals be primarily by incapacitating them by imprisonment or 
otherwise until they are fit to live in free society. The decision 
of when to release should be made in the light not only of the par- 
ticular crime committed but also of all other significant information, 
including the response of the criminal to treatment, in each individual 
case. Considerations of humanity and economy require that the 
period of restraint be made as short as possible by efforts at rehabili- 
tation so long as there is any reasonable prospect of success. Deter- 
rence of other potential offenders and even vindictive satisfaction 
must be kept in mind in prescribing the regimen and occasionally 
they must be recognized as the sole purpose or method of treatment 
in order not to outrage the popular sense of justice.’ 

It is desirable that the public, as well as all officials, understand 
the significance of these theories and for this reason there can be 
no compromise. So long as maximum or minimum sentences are 
permitted, whether fixed by the legislature or by the courts, it will 
be impossible to focus attention upon prevention rather than punish- 
ment. An effort at reformation is essential because the great bulk 
of the prisoners must be released at some period or other and it 
cannot yet be assumed that mere passage of time will insure against 
recidivism. 

This thought of compromise suggests the next point, which is 
that the step is not radical, either in the sense of being novel, for it 
was suggested in Wisconsin at least 25 years ago, or in the sense 





** References have previously been made to the “single track” and the “double 
track” methods of treatment. The former, here advocated, would combine de- 
terent and reformative treatment; the latter would have the latter follow a 
distinct period of the former. In addition to the references previously made, 
see on preventive detention, Thompson, The Criminal (1925) 143; Hobhouse 
and Brockway, English Prisons of Today (1922) 441. Mention should also be 
made to the fact that on the continent the tendency is for less discretion as to 
treatment, though more as to definition of crime. Mannheim, The German 
Prevention of Crime Act, 1933 (1935) 26 J. Crim. L. 517, lists as advantages 
that it strengthened the courts instead of administration; as disadvantages, that 
it gave the courts too much discretion. See Part I, 11 Wis. L. Rev. 373, n. 24; 
See N. Y. Times, May 7, 1936, for a report of the sentence of a young Jewish 
salesman to imprisonment for one year for aggressively attempting to make a 
young “Aryan” woman’s acquaintance on the ground that, although the Nurem- 
berg Jewish decrees were not directly involved, the spirit of the law required 
punishment in this case. 
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of being new in application, for as heretofore pointed out, the 
principle has been adopted piecemeal in Wisconsin in the juvenile 
court, probation, partially indeterminate sentence, and parole, and 
is by way of being completely carried out by the Board of Pardons, 
recently instituted by Governor Phillip F. LaFollette, which, by a 
very natural evolutionary process, may become a treatment board 
in every sense suggested by this paper. The step is not radical in 
the sense that it would require a substantial outlay of money; for 
it would require no expense or facilities that are not needed, and 
that have not been recognized as needed, under the present system. 
Neither is the step radical in the sense that it would be abrupt or 
sudden, for not only do we have it as an accomplished fact to a 
limited degree, and completely in an incipient stage in the governor’s 
pardon board, but it could not be put into operation for a period 
of years because of the time required for construction of the physical 
plant. 

The crux of the problem is public confidence in the board that 
would administer the indeterminate sentence. It must have the 
confidence of the public and of the officials, including the police. 
It is therefore suggested that the board be integrated in a depart- 
ment which would include the police. Moreover, provision could 
be made for appeal from the decisions of the board by the state, 
as well as by the individual concerned, and our adversary system of 
judicial opposition maintained by having a public official given a 
special duty of representing the state and another the special duty 
of representing the individual, if he has no private counsel. A board 
given the salary and prestige of our superior courts should attract 
men who would deserve and retain the public confidence and who 
would be capable of utilizing the expert services necessary to obtain 
objectivity in determination of treatment. 

Finally, our whole system of probation and parole is now under 
fire,195* and we must either abandon it or give the officials who are to 
administer it full power and full responsibility for keeping the 





** Report of the Minnesota Crime Commission (1934) pp. 2, 53-56, recom- 
mends a classification board, medium-security type of reformatory, etc. Mr. 
William Oldigs, then Assistant Supervisor of Probation and Parole, Wisconsin 
State Board of Control, now chief probation officer of the Municipal Court of 
Milwaukee, in an unpublished manuscript has outlined a plan for utilizing the 
present buildings of Wisconsin for a classified system, similar to that since adopted 
in the provision for a classification board in Minnesota under Minn. Laws (1935) 
c. 207. The Wisconsin State Board of Control in its requests for appropriations 
has suggested the need for classification. 

Kavanaugh, the Criminal and His Allies (1928) 338. 
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socially dangerous where they cannot be a menace to society as well 
as for imposing no restraints upon individuals and no expense upon 
the public that are not justified by a policy of protecting the public 
from future misconduct rather than one of requiring retribution 
for the past acts. So long as people continue to think of “justice” 
as a penalty that fits an act, people will continue to be in the state 
of mind of J. Edgar Hoover, Director, Federal Bureau of Investi- 
gation, United States Department of Justice, who recently compared 
cases of two kidnappers, one of an adult, and the other, one Waley, 
a confirmed repeater, of a child. The former was sentenced to life 
imprisonment, the latter, Waley, for forty-five years. Mr. Hoover 
said: “Within fifteen years, Harmon Metz Waley will be eligible 
for parole, his debt served for having stolen an innocent, defenseless 
child . . . Therefore I ask, not in a spirit of criticism, of course, 
but merely from a standpoint of bewildered curiosity, what and 
where is justice?’ (Italics added). The answer is that anyone 
who thinks of criminal justice as the payment of a debt owed as 
the price of a crime is doomed to everlasting bewilderment, for, 
as Blackstone said in 1765, only the Supreme Being can determine 
a just atonement or expiation. 

Such attacks on the partially indeterminate sentence and parole 
have been characterized as undiscriminating. But has not Mr. 
Hoover put his finger on the weak spot in the system when he 
points out, in effect, that it is neither fish, flesh, nor fowl? The 
sentence is neither determinate nor indeterminate. We attempt 
to treat both the criminal and his crime. We attempt to serve a 
confusion of all possible ends of criminal justice by a confusion of 
all possible methods. The result is that Mr. Hoover can speak of 
“that monumental fake . . —the prison sentence which says one 
thing and means another.” 





** Address before the Convention of the International Association of Chiefs 
of Police at Atlantic City, July 9, 1935, published in mimeographed form, and 
also in 1 Vital Speeches of the Day, 683. 













































COMMENTS 


CONSTITUTIONAL Law—CounTIES—ZONING.—Wisconsin is the 
first state in the Union to grant counties comprehensive power to 
zone rural areas.1 Any county board may now determine and regu- 
late: (1) areas within which agriculture, forestry and recreation may 
be conducted ;? (2) location of roads, schools, trades and industries ; 
(3) location, height and size of buildings; (4) the percentage of a 
lot which may be occupied; (5) density and distribution of popula- 
tion; (6) areas along water courses in which buildings for specific 
trade and industrial purposes may be prohibited. Such ordinances 
may not prohibit the continuance of any non-conforming use at the 
time the ordinance is adopted, but the alternation of, or addition to, 
any existing building for the purpose of carrying on any prohibited 
trade or industry may be prohibited. Up to January, 1936, twenty- 
three counties had enacted ordinances setting out forestry, recrea- 
tion and agriculture districts in their respective counties.* 

The Fourteenth Amendment to the Federal Constitution, pro- 
tecting liberty and property from invasion by the state without due 
process of law, is used as the test of validity when the legislature 
acts under the police power.® On the question of zoning, the require- 
ments of the Federal Constitution are applied in about the same 
formula by the federal and the Wisconsin courts.* Property is more 
than the concept of ownership of things. Protection of property 





*The first law, passed in 1923, gave the counties power to zone areas in 
a limited fashion. For an analysis of the work of the Wisconsin Legislature 
of 1935 in this field see Wehrwein, County Zoning and Consolidation (1936) 
11 Wis. L. Rev. 136. 

"This important power was granted in 1929. Wis. Laws 1928-29, c. 356. 
It is with this part of the statute that this paper deals. 

*Wis. Stat. (1935) §59.97. 

‘For material on the historical aspects, purposes and development, see: 
Making the Best Use of Wisconsin Land Through Zoning, Spec. Circular, Mar., 
1934; County Zoning in Wisconsin, Stencil Circular, Nov., 1934; Story of 
Zoning Langlade County, Spec. Circular, Apr., 1934; Making the Most of 
Marinette County Land, Spec. Circular, May, 1929 (These four bulletins are 
from the Extension Service of the College of Agriculture, The University of 
Wisconsin, Madison, Wisconsin) ; Wehrwein, Research in Public Finance Arising 
From Land Zoning, Journal of Farm Economics, Vol. XVI, No. 1, Jan., 1923; 
Better Roads Magazine, Jan., 1936, p. 19; Recreation as a Land Use, Bulletin 
422, Agricultural Experiment Station, Madison, Wisconsin. 

"The concept of due process as a limitation on state police power had its 
beginning in Wynehammer v. People, 13 N. Y. 378, 12 How. Pr. 238 (1856). 
It was enunciated by Taney, C. J. in Dred Scott v. Sandford, 19 How. 393, 
450, 15 L. ed. 691 (U. S. 1856), and is now generally accepted. In Reagan v. 
Farmers’ Loan and Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 L. ed. 1014 
(1894) a state police regulation was first declared unconstitutional because viola- 
tive of due process as a substantive requirement. See Mott, Due Process of Law, 
ec. XVII, XVIII. 

Village of Euclid v. Ambler Realty Co., 272 U. S. 365, 47 Sup. Ct. 114, 
71 L. ed. 303 (1926); State ex rel. Carter v. Harper, 182 Wis. 148, 196 N. W. 
451 (1923). 
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includes protection of the rights of acquisition, use and disposal of 
property.7 Even so, zoning ordinances in cities and urban areas have 
been sustained in principle and in application as a valid exercise 
of the police power even though the restriction of use is burdensome,® 
or causes the owner great financial loss.® Loosely stated, the use of 
this power is warranted when it reasonably tends to promote the 
general welfare and is not arbitrary in its requirements. 

When we mention general welfare we are thrown at once into 
the realm of judicial conjecture. Little help is derived from knowing 
that it is the power to promote the public health, safety and morals.2° 
The restriction of land use under the police power was sustained in 
the early cases where the court could find what might be termed 
the regulation of nuisance, in the common law sense.1! The United 
States Supreme Court has not restricted the power to that narrow 
channel,!? but even today?® it is closely associated with and related 
to that idea. One can find all sorts of combinations of words in 
the cases signifying somewhat limited to somewhat unlimited power.'* 





"Buchanan v. Warley, 245 U. S. 60, 38 Sup. Ct. 16, 62 L. ed. 149 (1917); 
Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383, 42 L. ed. 780 (1898); State 
ex rel. Carter v. Harper, 182 Wis. 148, 196 N. W. 451 (1923); Piper v. Ekern, 
180 Wis. 586, 194 N. W. 159 (1923). 

“Standard Oil Co. v. Marysville, 279 U. S. 582, 49 Sup. Ct. 430, 73 L. 
ed 856 (1928). 

*Hadecheck v. Los Angeles, 239 U. S. 394, 36 Sup. Ct. 143, 60 L. ed. 348 
(1915) (Property worth $800,000.00 for a brickyard, but worth $60,000.00 for 
residential purposes was restricted to the latter in a district comparatively 
unsettled). 

“For a case stating this test, see Nectaw v. Cambridge, 277 U. S. 183, 
48 Sup. Ct. 447, 72 L. ed. 842 (1928). 

*2 Cooley, Constitutional Limitations (8th ed. 1927) 1241; Mott, Due 
Process of Law (1926) 300. 

“Granting that it [a livery stable] is not a nuisance per se, it is clearly 
within the police power of the State to regulate the business and to that end to 
declare that in particular circumstances and in particular localities a livery 
stable shall be deemed a nuisance in fact and in law . . .” Reinman v. Little 
Rock, 237 U. S. 171, 176, 35 Sup. Ct. 511, 59 L. ed. 900 (1914). 

*“In solving doubts, the maxim sic utero ut alienum non laedas, which 
lies at the foundation of so much of the common law of nuisances, ordinarily 
will furnish a fairly helpful clue.” Village of Euclid v. Ambler Realty Co., 272 
U. S. 365, 387, 47 Sup. Ct. 114, 71 L. ed. 303 (1926); see Smead, Sic Utere 
Tuo Ut Alienum Non Laedas, A Basis of the State Police Power (1936) 21 
Corn. L. Q. 276. His thesis is that such power, which was once used as a 
protection for the individual is now used as a prerogative of the state. It 
increases rather than diminishes the ambit of police power. 

““That power [police power] we said, embraces regulations designed to 
promote the public convenience or the general prosperity, as well as regulations 
to promote the public health, public morals or public safety.” Bacon v. Walker, 
294 U. S. 311, 317, 27 Sup. Ct. 289, 51 L. ed. 499 (1906). “But police power 
often is used in a wide sense to cover and, as I said to apologize for the 
general power of the legislature to make part of the community uncomfortable 
by change.” Dissenting opinion of Holmes, J. in Tysons and Brother v. Banton, 
273 U. S. 418, 446, 47 Sup. Ct. 426, 71 L. ed. 718 (1926). “A police- regulation 
must not extend beyond that reasonable interference which tends to preserve 
and promote enjoyment, generally, of the ‘unalienable rights’ with which ‘all 
men are endowed’ and to secure which ‘governments are instituted among 
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However, it is not by the words and phrases used in the opinions, 
but by the facts of each case and the question actually decided that 
we may determine the bounds of zoning powers.15 

The validity of a comprehensive zoning ordinance for urban 
areas was first fully considered by the United States Supreme 
Court in the case of Village of Euclid v. Ambler Realty Co.1* The 
Wisconsin court made a detailed analysis of the general problem of 
the validity of urban zoning in State ex rel. Carter v. Harper? 
Later cases have added little in the way of analysis to aid in making 
a prediction as to the validity of ordinances of the type in question.'® 
The usual statement is made that the court does not substitute its 
own judgment for that of the legislative body, and unless the ordin- 
ance is clearly unreasonable. it is valid.!® 

When does a zoning ordinance reasonably tend to aid in the 
promotion of the public health, safety, morals and general welfare? 
In the Euclid case the court talked about these things:?° (1) to 
exclude business buildings from residential sections is to facilitate 
the control of and decrease the danger from fires; (2) it decreases 
the danger of contagion and disorder; (3) construction of streets 
becomes less expensive; (4) it lessens congestion and street acci- 
dents. The Wisconsin court discussed:24 (1) desirability of well- 
aired and well-sunned homes; (2) stabilization of property values, 
and permanency of home surroundings; (3) desirability of the 
orderly development of cities. 

The purposes of rural zoning are many and far reaching. 


“Both the orderly development of Northern Wisconsin, 
and the need for reducing expenditures because of tax de- 





men.’” Bonnett v. Vallier, 136 Wis. 193, 116 N. W. 885 (1908) quoted in 
Mehlos v. Milwaukee, 156 Wis. 591, 599, 146 N. W. 882 (1914). “We are re- 
quired to consider whether such ordinances have any reasonable tendency to 
promote the general morals, health or safety or the public comfort, welfare 
or prosperity.” State ex rel. Carter v. Harper, 182 Wis. 148, 157, 196 N. W. 
451, 454 (1923). 

“Every opinion is to be read having regard to the facts of the case and 
the question actually decided.” Weaver v. Palmer Brothers Co., 270 U. S. 
402, 414, 46 Sup. Ct. 320, 70 L. ed. 654 (1925). 

*272 U. S. 365, 47 Sup. Ct. 114, 71 L. ed. 303 (1926). 

182 Wis. 148, 196 N. W. 451 (1923). 

“In Zahn v. Bd. of Public Works, 274 U. S. 325, 47 Sup. Ct. 594, 71 L. 
ed. 1074 (1926) the court merely stated the facts, said the validity of the 
ordinance in general was settled by the Euclid case, and then stated, page 
328, “It is impossible for us to say that their [city council] conclusion was 
clearly arbitrary and unreasonable.” In Nectaw v. Cambridge, 277 U. S. 183, 
48 Sup. Ct. 447, 72 L. ed. 842 (1928) the master found as fact that the 
placing of petitioner’s land in the residential zone was not in promotion of 
the public health, safety and morals. The court said the master’s findings 
were determinative of the issue. 

"Zahn v. Bd. of Public Works, 274 U. S. 324, 328, 47 Sup. Ct. 594, 71 
L. ed. 1074 (1926); Building Height Cases, 181 Wis. 519, 195 N. W. 544 
(1923); see Bouchard v. Zetley, 196 Wis. 635, 645, 220 N. W. 209, 213 (1928). 
"272 U. S. 365, 47 Sup. Ct. 114, 71 L. ed. 303 (1926). 

*™"State ex rel. Carter v. Harper, 182 Wis. 148, 196 N. W. 451 (1923). 
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linquency, require that counties be given the authority to 
control development. Counties should have the right to give 
every possible aid in agricultural zones with the aim of 
building up prosperous farming communities. But they 
should have the right in sections of isolated farms, with 
heavy tax delinquency and numerous abandoned farms, to 
set such areas aside as forest and recreation zones, and be 
empowered to control the construction of more roads and 
schools.”22 


Prevention of forest fires is mentioned as another objective.23 At 
present we are witnessing a breakdown of farm land due to erosion. 
Remedy of this condition is allied with zoning.?4 Counties using 
the zoning statute to force submarginal farming land into recreation 
land seek material benefits in a financial way.?5 After the collapse 
of agricultural prices in 1920 farm abandonment became general, 
leading to waste in maintenance of roads and schools for a very 
few people. County zoning is an attempt to remedy this evil and 
that of tax delinquency.?® It is a long step toward control by county 
units over movements of population, prevention of future increases 
in costs, forcing of agricultural sub-marginal land out of agricultural 
production, and preservation of areas for out-of-door recreation. 
It is a radical move into the field of “planned economy.” These 
purposes must be squared with those in the foregoing cases. One 
must remember, too, that we are in a field where the courts have 
not always frankly faced the problem, but have often resorted to 
secondary issues as the basis for their decisions.?7 





™Making the Best Use of Wisconsin Land Through Zoning, p. 4, supra 
note 4. 

"There is added fire hazard in areas where land is being cleared, due to 
blasting out and burning of stumps. However, some of the county ordinances 
make but two classifications: agriculture and forestry-recreation. How much 
is the fire hazard reduced by the prohibition of agriculture and the encourage- 
ment of recreational use—picnickers, campers, tourists, cottagers? 

“See Wehrwein, Research in Public Finance Arising from Land Zoning, 
supra note 4. In the United States in 1910, 4,000,000 acres of farm land had 
been devastated, but today 34,000,000 acres are totally destroyed, and 125,000,000 
acres damaged. 

*See Recreation as a Land Use, supra note 4. 

"Ibid. Not only are recreational lands a large part of the tax base of 
these counties but they have been fairly free from delinquency. In Bayfield 
County 8.1 per cent of the taxes levied were delinquent in the case of lands 
used for recreational purposes. It was 10 per cent on farms and timber land owned 
by individual loggers, 27 per cent for land companies, 35 per cent for “specula- 
tors,” and 60 per cent for one of the minor classes of land. 

"The restriction on the height of buildings around Capitol Square in Madison 
was discussed upon the “fire hazard” issue. Piper v. Ekern, 180 Wis. 586, 194 
N. W. 159 (1923). Ordinances prohibiting billboards have been disposed of on 
the basis of “fire prevention,” “reduction of crime” and “safety measures.” See 
Rochester v. West, 164 N. Y. 510, 58 N. E. 17 (1900); Perlmutter v. Greene, 
259 N. Y. 327, 182 N. E. 5 (1932). 
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But little real analysis of a zoning ordinance can be made without 
a specific fact situation to present the problem. Though in its general 
aspect an ordinance may be valid, it may be invalid in specific 
application.?8 About all that can be said is that the degree of “taking” 
permitted is governed by the degree of public necessity for the act 
in issue.?® If fundamental rights are abridged or denied, the invasion 
can only be justified by a corresponding importance of benefit which 
the public derives from the regulation. Even where so called “public 
needs” exist, in some fields constitutional interpretation has pre- 
cluded governmental regulation; viz. regulation of hours of labor,?° 
minimum wages,*! number of businesses.32 The courts may find as 
solid a basis for rural zoning as they have for urban zoning, but 
the exercise of the power must meet the test of reasonableness, 
whatever that may be.®% 

The rural zoning statute is an attempt to do now what perhaps 
should have been done years ago when our counties were first being 
filled with settlers. Whether it can be done without compensation 
to those whose property is affected adversely presents a perplexing 
question. It is an issue going to the fundamentals of our political 
structure. City zoning furnishes but little by way of analogy. How 
much paternalism does the Federal Constitution permit? 

MarsSHALL NorsENG 
E. M. SHEALY 

CorPorATIONS—Director’s Duty To DiscLosE WHEN Pur- 
CHASING FROM STOCKHOLDER.—The authorities are sharply divided 
on the question of a director’s’ duty, in the absence of inquiry,? to 
disclose important information to a shareholder from whom he 
purchases stock in the corporation. Three positions have been taken: 
(1) that the director may deal with the stockholder as with a stranger ; 
(2) that special circumstances affecting the value of the stock or 
attending the negotiations for purchase may subject the non-dis- 





*Nectaw v. Cambridge, 277 U. S. 183, 48 Sup. Ct. 447, 72 L. ed. 842 (1928). 

*‘The doctrine that the police power is a law of necessity may well be said 
to furnish the key to what is within and what is without the boundaries of 
such power; ... ” State v. Redmon, 134 Wis. 89, 114 N. W. 137 (1907). “The 
measure of police power must square with the measure of public necessity. 
The public need is the pole-star for the enactment, interpretation and application 
of the law.” Leonard v. State, 100 Ohio St. 456, 459, 127 N. E. 464, 465 (1919). 

* Lochner v. New York, 198 U. S. 45, 25 Sup. Ct. 539, 49 L. ed. 937 (1905). 
But see Bunting v. Oregon, 243 U. S. 426, 37 Sup. Ct. 435, 61 L. ed. 830 (1917). 

“Adkins v. Children’s Hospital, 261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 
785 (1923). 

*New State Ice Co. v. Liebman, 285 U. S. 262, 52 Sup. Ct. 371, 76 L. ed. 
747 (1932). 

*See Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 43 Sup. Ct. 158, 
67 L. ed. 322 (1922). 

*“Director” is used here to include any executive officer of a corporation. 

* Because of space limitations, the related problem of the director’s duty to 
answer specific questions put to him by the stockholder is not discussed. For 
cases dealing with that question see McMynn v. Peterson, 186 Wis. 442, 201 
N. W. 272 (1925); Waller v. Hodge, 214 Ky. 705, 283 S. W. 705 (1926). 
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closing director to liability; (3) that a director owes the duty in all 
cases to make full disclosure of all material information when deal- 
ing for the purchase of corporate stock. 

The first position constitutes the numerical weight of authority® 
and is formally supported by the argument that the corporation is 
an entity separate from the shareholder whose property in his stock 
is an independent right with which the director has no official concern. 
The rule is so obviously calculated to preclude anything even ap- 
proaching equality of bargaining advantage in these transactions 
that it has been almost unanimously condemned by text-writers and 
commentators. And the courts themselves show an _ increasing 
tendency to impose at least some limitation upon the unbridled 
license of directors to appropriate corporate secrets to their own 
personal advantage.® 

The trend toward the second position commenced in the United 
States Supreme Court with Strong v. Repide.6 The defendant was 
the director and general manager of a corporation whose entire 
property consisted of certain lands. While negotiations were pend- 
ing for the sale of these lands on terms greatly enhancing the sup- 
posed value of the stock, the defendant secretly purchased the 
plaintiff’s shares through an agent. The court refused to recognize 
a general duty to disclose in all cases, but held for the plaintiff 
because of the “special facts” present which, together with the 
director-stockholder relationship, made it the duty of the defendant 
to speak. These “special facts” were: (1) defendant was not only 
a director but the general manager, owning three-fourths of the 
stock; (2) he was the chief negotiator for the sale of the lands; 





* Gillette v. Bowen, 23 Fed. 625 (D. Colo. 1855); Hooker v. Midland Stee? 
Co., 215 Ill. 444, 74 N. E. 445 (1905); Board, etc. of Tippecanoe County v. 
Reynolds, 44 Ind. 509, 15 Am. Rep. 245 (1873); Walsh v. Goulden, 130 Mich. 
531, 90 N. W. 406 (1902) ; Crowell v. Jackson, 53 N. J. L. 656, 23 Atl. 426 (1891); 
Carpenter v. Danforth, 52 Barb. 581 (N. Y. 1868); Krumbhaar v. Griffiths, 151 
Pa. St. 223, 25 Atl. 64 (1892); Deadrick v. Wilson, 67 Tenn. 108 (1874); 
Shaw v. Cole Mfg. Co., 132 Tenn. 210, 177 S. W. 479 (1915); O’Neile v. Ternes, 
32 Wash. 528, 73 Pac. 692 (1903); Percival v. Wright, L. R. [1902] 2 Ch. 421, 
18 T. L. R. 697; (1933) 84 A. L. R. 615 note. 

*See Wilgus, Purchase of Shares of Corporation by a Director from a Stock- 
holder (1910) 8 Mich. L. Rev. 267; Smith, Purchase of Shares of Corporation 
by a Director from a Stockholder (1921) 19 Mich. L. Rev. 698; Berle, Publicity 
ef Accounts and Director’s Purchases of Stock (1927) 25 Mich. L. Rev. 827; 
Laylin, Duty of a Director Purchasing Shares of Stock (1917) 27 Yale L. J. 
731; Thornton, The Trust Relation Between Corporate Officers and Stockholders 
Buying Of, or Selling Their Stock To Them (1908) 67 Cent. L. J. 452; Bigelow, 
Relation of Directors of a Corporation to Individual Stockholders (1915) 81 
Cent. L. J. 256; (1925) 10 Corn. L. Q. 509; (1930) 14 Minn. L. Rev. 530; 
(1934) 32 Mich. L. Rev. 678; Fletcher, Cyc. Corporations (Perm. ed.) Vol. III, 
§§2564-2567. Contra: Walker, Duty of Disclosure by a Director Purchasing 
Stock from His Stockholders (1923) 32 Vale L. J. 637. 

*See Smith, Purchase of Shares of Corporation by a Director From a Stock- 
holder (1921) 19 Mich. L. Rev. 698, 716; Berle, Publicity of Accqunts and Di- 
rector’s Purchases of Stock (1927) 25 Mich. L. Rev. 827, 834. 

*213 U.S. 419, 53 L. ed. 853 (1909). 
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(3) the sale was of all the assets of the company at a price greatly 
in advance of their supposed value; (4) the defendant concealed 
his identity as the real purchaser. 


Strong v. Repide was recently followed in Wisconsin.*. The de- 
fendant was the general manager, executive vice-president and a 
director of the corporation in which plaintiff was a stockholder. The 
jury found an intention to defraud and the court, in affirming a 
judgment for plaintiff for the amount of her damages, rested its 
decision on the following “special facts”: (1) the defendant initiated 
the negotiations and dealt through an agent for the purpose of con- 
cealing his identity as the real purchaser; (2) he purposely concealed 
a pending sale for $4,000,000 of a 4/15 interest in a subsidiary 
company, 90% of whose stock was owned by the parent corporation 
and carried on its books at $268,500; (3) the plaintiff was 2 woman 
unfamiliar with business and with no knowledge of these important 
facts; (4) pursuant to a plan for distributing the holdings in the 
subsidiary among the stockholders of the parent corporation and, 
at the same time, to facilitate a reorganization of the subsidiary and 
an exchange of its stock for shares in a new corporation, the de- 
fendant and others unofficially set themselves up as a deposit com- 
mittee. The committee was to function by the authority of a deposit 
agreement to be entered into with the stockholders of the parent 
corporation and was to receive the shares in the original subsidiary 
which were thereupon to be exchanged for shares in the reorganized 
subsidiary, such new shares to be distributed to the stockholders. 
At the time he purchased the plaintiff’s stock, the defendant had 
himself signed the agreement as a member of the committee but the 
plaintiff had not yet been notified of the agreement. The court held 
that the defendant had become an express trustee by virtue of this 
“agreement”, within the rule of an earlier case.® 

The secrecy with which the defendant dealt and the pending sale 
of an interest in an important subsidiary at a price many times 
greater than its supposed value would seem sufficient to bring the 
case within the rule of Strong v. Repide and the result is correct 
according to that view. However, to the extent that the decision 
rests upon the supposed trust relationship created by the deposit 
“agreement” the reasoning of the court is open to question. What- 
ever responsibility devolved upon the defendant in addition to that 
imposed upon him by the director-stockholder relationship could 
hardly have been created otherwise than by some agreement between 
the parties, which, at the time of the purchase, amounted to no more 
than an uncommunicated offer. It may well be that a proposal to 
reorganize an important subsidiary is a material fact which a director 





™Nichol v. Sensenbrenner, 263 N. W. 650 (Wis. 1936). 

* Bray v. Jones, 190 Wis. 578, 209 N. W. 679 (1926) (There the defendant was 
a trustee under an express agreement signed by all the parties, including the 
plaintiff stockholder). 
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should not be at liberty to conceal but only confusion and uncertainty 
in the law can result from talking about an express trust where none 
in fact exists. 

The “special facts” doctrine has been applied by a number of 
other courts in cases where the inadequacies of the older rule were 
the most glaring. Thus concealment of an opportunity to dispose 
of the entire corporate stock® or the corporate assets! on advan- 
tageous terms has been held grounds for relief. Where the defend- 
ant was president of a small, family corporation with large cash 
assets unknown to the plaintiff’? the rule was applied; also, where 
the purchase was made on the eve of a 90% dividend on the 
stock ;* and where the purchasing director concealed a contemplated 
reorganization of the company.’® It has been suggested by way 
of dictum that ownership of 5/6 of the outstanding shares and rela- 
tions of confidence and friendship with the complaining shareholder 
will require the director to speak ;'* as will the fact that he initiates 
the negotiations for purchase.’5 The results reached in these cases 
have been undeniably just but they enunciate no clear principle, 
helpful in later cases. The rule, depending as it does on the presence 
of anything so difficult of definition as “special facts”, lacks the pre- 
cision and certainty which any rule governing commercial relation- 
ships should have.4® The confusion in the principal case in regard 
to the so-called “trust” illustrates the danger of a rule which requires 
the courts to cast about for some special or unusual feature of the 
case before they can give relief. In a somewhat similar case this 
same difficulty caused the court to find a special agency where there 
was none in fact.‘7 In the presence of such confusion not even a 
reasonably definite rule can be stated and it remains a matter of 
speculation whether, in any given case, the law requires the director 
to speak. The cases discussed above recognized that some duty of 
a free disclosure rests upon the director since none of them involved 
circumstances amounting to a fraud between strangers. And on 
principle, there appears to be no good reason why the courts having 
gone part of the way should not go the whole way and require full 
disclosure in all cases. As long as the fact withheld is material and 
is one which would have been of substantial importance to the stock- 
holder in determining the value of his stock he should be allowed to 





* Jacquith v. Mason, 99 Neb. 509, 156 N. W. 1041 (1916). 

* Bollstrom v. Duplex Power Car Co., 208 Mich. 15, 175 N. W. 492 (1919). 

“ Buckley v. Buckley, 230 Mich. 504, 202 N. W. 955 (1925). 

™ Gammon v. Dain, 238 Mich, 30, 212 N. W. 957 (1927). 

™ Backus v. Kirsch, 264 Mich. 339, 249 N. W. 872 (1933). 

* George v. Ford, 36 App. D. C. 315 (1911). 

* Goodwin v. Agassi, 283 Mass. 358, 186 N. E. 659 (1933). 

** See Smith, Purchase of Shares of Corporation by a Director From a Stock- 
holder (1921) 19 Mich. L. Rev. 698, 716 (wherein the author argues that stock 
transactions should be governed by rules as definite as those governing negotiable 
instruments) . 

™ Gadsden v. Bennetto, 23 Manitoba L. Rep. 33, 9 Dom. L. Rep. 719 (1913); 
the case is severely criticised in Smith, supra note 16, at 715, 716. 
























































COMMENTS 551 


recover. Such a rule is more soundly conceived and more certain to 
furnish the business world with a workable precedent. 

This full disclosure rule has received the sanction of a respectable 
number of our courts'* and the support of almost all commentators 
and text-writers.1® Although there is some difference of opinion as 
to the technical nature of the relationship from which the duty 
springs,”° the proponents of the rule agree as to the considerations 
of social policy upon which it rests. In a very real sense the director 
is the elected representative of the stockholder whose vote has 
placed him in the corporation as an “insider”, giving him a first- 
hand knowledge of important developments which, if generally 
known, would materially affect the selling price of the stock. It 
becomes, therefore, grossly unjust to permit the director to appro- 
priate for his own exclusive benefit this knowledge and employ it 
to drive a sharp bargain with the stockholder whose vote has put 
him in a position to acquire it. Freedom to examine the corpor- 
ation’s books is in most cases an empty right. In the first place, 
much of the most important information does not appear on the 
records at all. In the second place, modern accounting systems and 
the complexity of many corporate set-ups defy the intelligence of any 
but trained experts. And when there is added the fact that most 
stockholders live away from the principal offices it becomes apparent 
that any rule which presupposes arms length dealing on a basis of 
equality, at least of equal opportunity to know, does not squarely 
face the problem. 

Opponents of the rule contend that it is artificial because modern 
stock transactions are carried on with reference to the market price 
and not in view of any real or assumed knowledge of the actual 
condition of the corporation.* While it is true that many factors 
other than the actual state of the corporation’s affairs affect the 
market price, it is equally true that inside information is often a 
potent factor in determining the advisability of a purchase or sale. 
The vital question is whether the director should be allowed the 
exclusive benefit of this information while the stockholder is kept 
almost wholly in the dark. The mechanism of the stock exchange 
does not alter the real nature of the case at all. It may be pre- 
sumed that the stockholder would not sell at the current market rate 
if he were apprised of information which makes it really worth 
more. And the director presumably could not take advantage of 
this inside information except for the ignorance of the stockholders 
who are offering their holdings at unjustifiably low prices. It 





* Oliver v. Oliver, 118 Ga. 362, 45 S. E. 232 (1903); Stewart v. Harris, 69 
Kan. 498, 77 Pac. 277 (1904); Dawson v. Nat. Life Ins. Co., 176 Iowa 362, 157 
N. W. 929 (1916); Hotchkiss v. Fischer, 136 Kan. 530, 16 P. (2d) 531 (1933); 
Saville v. Sweet, 234 N. Y. App. Div. 236, 254 N. Y. Supp. 768 (1932). 

*See supra note 4. 

*See supra note 4. 

™See Walker, Duty of Disclosure by a Director Purchasing Stock from His 
Stockholders (1923) 32 Yale L. J. 637. 
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should be the duty, therefore, of the director to inform the share- 
holders, either through publication in newspapers and _ financial 
journals or through bulletins mailed directly to them, fully and 
frankly of all important facts affecting the value of the stock before 
he buys in the open market under penalty of avoidance of the sale 
or of responding to damages.?* Certain information must at times, 
in the best interests of the corporation, be kept secret even from the 
stockholders. In such cases the director should be prohibited from 
buying at all for there is no valid reason for permitting a director 
to profit by information which his duty to the corporation compels 
him to keep secret. 
Davip L. Futton 


Lasor Law—TuHE Norris-LaGuarpia Act.—Congress enacted 
on March 23, 1932, the act commonly referred to as the Norris La- 
Guardia Act.’ It is the purpose of this paper to examine this recent 
attempt of Congress to mitigate labor troubles. In 1914 the Clayton 
Act,? was passed as a substitute for the Wilson Bill® which proposed 
to curtail the issuing of labor injunctions by limiting the definition of 
“property” so as to exclude the carrying on of a business. 

Sections 6 and 20 of the Clayton Act apparently limited sharply 
the granting of injunctions in labor disputes. The process of emascu- 
lation of the Act by the judiciary is now a matter of history. The 
act was held not to apply where strikers’ places had been taken by 
strike-breakers because the employer-employee relation on which the 
act rested was said to have ceased.* It was held that the statute 
enacted no new law but merely restated what had always been the best 
equity practice.5 





*™See Berle, Publicity of Accounts and Director’s Purchases of Stock (1927) 
25 Mich. L. Rev. 827, 835. 

147 Stats. 70-73 (1932), c. 90; 29 U. S. C. A. §§101-115. 

738 Stat. 730-740 (1914), c. 323, especially §§6, 20. 

*H. R. 11032, 62d Cong. (1911) 1st Session: This bill was almost identical in 
method and in language with an earlier proposal called the Pearre Bill, see H. R. 
94, 60th Cong., Ist Session, 42 Cong. Rec. 13 (1907). The theory back of these 
bills was an excellent one, and it is submitted that had it been followed much of 
the disappointment resulting from the Clayton Act might have been avoided. The 
proponents of the Pearre and Wilson Bills believed that the cure for labor in- 
junctions was to return to the original concept of property which left out business 
and business rights. A property interest requiring protection is necessary before 
equity will exercise its power. If business and business rights were left out of a 
definition of property, injunctions would no longer be obtainable to protect such 
business rights. 

* Dail-Overland Co. v. Willys-Overland, 263 Fed. 192 (N. D. Ohio 1920); 
Quinlivan v. Dail-Overland Co., 274 Fed. 56 (C. C. A. 6th, 1921); see Canoe 
Creek Coal Co. v. Christinson, 281 Fed. 559 (D. Ky. 1922) which went so far 
as to say that the Clayton Act did not apply to strikers at all because the act 
of striking itself terminates the employer-employee relation necessary for the 
operation of the statute. 

* American Steel Foundries v. Tri-City Central Trades Council, 257 U. S. 184, 
42 Sup. Ct. 72 (1921). 
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The Norris-LaGuardia Act was a definite attempt to protect 
labor, and was intended as a departure from the current practice. 
Aside from the feature which limits the power of federal courts to 
issue labor injunctions, the act contains provisions against the 
“yellow dog contract,” and for trial by jury in contempt cases 
arising out of the breach of! labor injunctions. 


I. 


The cardinal feature of the act is its provision that no injunction, 
temporary or permanent, nor any restraining order, shall issue in 
any labor dispute save in strict conformity with the act and its public 
policy.* The public policy in labor matters is declared in very liberal 
terms to include for the worker liberty of association with fellow 
workers and the right to bargain collectively through representatives 
of their own choosing, free from interference of employers.’ The 
declared public policy seems to put in question the anti-union or 
“yellow dog contract,” and perhaps indirectly the “company union.” 
In the next section, the act provides that no relief, either equitable 
or legal, shall be granted on' the basis of anti-union contracts, which 
are expressly declared to be contrary to the policy of the United 
States and unenforceable.® 

Certain specific acts which often take place during labor disputes 
are enumerated in section 4, and made not subject to restraining 
orders or injunctions, whether done individually or in concert.® 
It is significant that the term “picketing” nowhere appears in this 
enumeration. The closest approximation is found in subsection (e) of 
section 4 which grants to laborers the right of advertising the exist- 
ence of a labor dispute by “patrolling” or by any other means not 
involving fraud or violence. It has been suggested that the failure 
to provide for “picketing” leaves that situation exactly as it was before 
the passage of the act. The only judicial interpretations of the 
section so far, however, would tend to show that “picketing” is 
synonymous with “patrolling.”1° The report of the House Com- 
mittee on the purpose of the act supports this interpretation. Assum- 
ing the correctness of this view, can the court still limit the number 
of pickets or “patrollers”? Subsection (h) of section 4 specifically 
declares that a federal court has no power to enjoin “agreeing with 
other persons to do or not to do any of the acts heretofore specified” 
[which includes “patrolling” mentioned in section 4 (e)]. Section 5 
prohibits the federal courts to enjoin the doing of the acts enumer- 
ated in section 4 on the ground that such acts are a conspiracy or an 





*47 Stat. 70 (1932), c. 90, §1; 29 U.S. C. A. §101. 
"47 Stat. 70 (1932), c. 90, §2; 29 U.S.C. A. §102. 
*47 Stat. 70 (1932), c. 90, §3; 29 U. S.C. A. §103. 
*47 Stat. 70 (1932), c. 90, §4; 29 U.S. C. A. §104. 
* Cinderella Theater Co., Inc. v. Sign Writers’ Local Union No. 591, 6 F. 
Supp. 164 (E. D. Mich. 1934); Miller Parlor Furniture Co., Inc. v. Furniture 
Workers’ Industrial Union, 8 F. Supp. 209 (D. N. J. 1934). 
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unlawful combination because done in concert. It is probable that 
under these sections any number of persons might patrol or picket, 
so long as the purpose is to advertise or give publicity to a labor 
dispute. But there is judicial language to the contrary, and a definite 
indication that the Norris-LaGuardia Act does not legalize mass 
picketing." 

Section 4 is an enumeration of matters very similar to section 
20 of the Clayton Act, except that the repeated use of the terms 
“lawful” or “in a lawful manner” has been avoided.'? 


Under section 6 an association of workers or the leaders thereof 
are liable for acts of individual strikers only upon “clear proof of 
actual participation in, or actual authorization of, such acts, or of 
ratification of such acts after actual knowledge thereof.” This 
section was given effect in the case of Cinderella Theater Co. v. Sign 
Writers’ Local Union. 


Probably some of the greatest abuses of judicial power in labor 
disputes have arisen in the almost automatic issuing of ex parte 
restraining orders on affidavits and depositions..* A strike is a 
delicate activity carried on by persons whose lasting power is often 
comparatively short; hence interference with it for only a few days 
may entirely ruin it. A restraining order which will give the em- 
ployer time to get other employees and which will stop activities 
that may capture public attention may render the strike ineffective 
and cause irreparable damage.’® To guard against such exigencies 
as well as the practice of issuing injunctions on the affidavits of 
private detectives, section 7 provides that no federal court shall have 
jurisdiction to issue a temporary or permanent injunction in any 
labor dispute case except after hearing of testimony on both sides 
in open court and after certain findings of fact. Ex parte restrain- 
ing orders may be had in emergency circumstances, but only for five 





“ Knapp-Monarch Co. v. Anderson, 7 F. Supp. 332 (E. D. Ill. 1934). 

“See interpretation of the Clayton Act in Truax v. Corrigan, 257 U. S. 312, 
42 Sup. Ct. 124 (1921). See also Langenberg Hat Co. v. United Cloth Hat and 
Cap Makers of North America, 266 Fed. 127 (E. D. Mo. 1920); Vonnegut Ma- 
chinery Co. v. Toledo Machine & Tool Co., 263 Fed. 192 (N. D. Ohio 1920). 

As a result of the above and similar cases the Clayton Act left the strike 
situation in much the same position as it had been before. Acts which the courts 
felt should be enjoined were dubbed “unlawful,” and the injunction issued. 

%6 F. Supp. 164 (E. D. Mich. 1934) (where the court refused to hold the 
union liable for the actions of individuals who threw stench bombs into a theater 
while a strike was in progress). 

“See Great Northern Ry. Co. v. Brosseau, 286 Fed. 414, 416 (D. N. D. 1923) 
(where the dangers of issuing injunctions on affidavits are clearly pointed out) ; 
Frankfurter and Greene, The Labor Injunction (1930) 72-76. 

* Witte, The Government in Labor Disputes (1932) 88 ff. The author points 
out that very often restraining orders are dissolved or modified after a hearing. 
In Appendix B he collects some 120 such cases. McCracken and Van Hecke, in 
Strike Injunctions in the New South (1931), conclude that usually adverse in- 
junctive decrees have little effect on the success of the strike. In their Appendix 
XXIII it appears, however, that most persons interviewed during their study of 
the American Glanztoff Corp. case in Tennessee were of the contrary opinion. 
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days,’* after which they shall become void. Such a restraining order 
can be had only if the plaintiff files a bond which will compensate the 
defendant for any loss suffered from the ex parte order should it 
develop on hearing that the previous order was erroneously issued. 
Such loss includes reasonable costs and attorney’s fees,!7 and expense 
of defense against the order or against injunctive relief subsequently 
denied in the same proceeding. It seems, however, that this bond 
provision is of little value to the labor group save to pay counsel’s 
fees. It is almost impossible to fix in terms of money the damage 
suffered by a union when it loses effectiveness in a strike due to an 
erroneously issued restraining order. 

Under section 7 (e), it is necessary in order to get an injunction 
to show that “the public officers charged with the duty to protect 
complainant’s property are unable or unwilling to furnish adequate 
protection.” The chief of the public officials of the city and county 
where the acts are threatened or committed must receive notice 
of the hearing at which the inability or unwillingness of public officers 
to discharge their duty to protect complainant’s property is to be 
shown. It is arguable that because of the lack of qualifying words, 
the phrase “public officers” as used in section 7 (e) includes the 
governor of the state, and that until it is shown that an appeal has 
been made to the governor for help an injunction will not issue. 
The congressional debates during adoption, lend some support to 
this interpretation.1* It appears that originally the clause in regard 
to notice did not contain the modifying phrase “of the county and 
city.” This language was thought too broad, so it was amended. Hence 
the failure of Congress to modify “public officers” when used in the 
first part of 7 (e) can be taken as an expression of intention that the 
language as there used should be all inclusive. The only case on the 
point’® holds that the governor is not one of the officers who must 
be unwilling or unable to protect complainant’s property. 

Section 8 denies an injunction to a complainant who has failed to 
comply with any obligation imposed by law which is involved in 
the labor dispute in question, or who has failed to make every reason- 
able effort to settle such dispute either by negotiation or by the aid 





47 Stat. 71 (1932) c. 90, §7e; 29 U. S.C. A. §107e. This is a great im- 
provement over previous practice in which the time elapsing between the granting 
of an ex parte restraining order and a hearing averaged over 30 days. See Witte 
The Government in Labor Disputes (1932) 92, n. 1. 

“Cinderella Theatre Co., Inc. v. Sign Writers’ Local Union No. 591, 6 F. 
Supp. 830 (E. D. Mich. 1934). In the second Cinderella Theater case the court 
held that “reasonable attorney’s fees” did not mean the amount fixed as attorney’s 
fees by the equity practice statutes, but rather the reasonable amount that de- 
fendants in the injunction proceedings had to pay their counsel. 

“75 Cong. Rec. 5156-60 and 5683 (1932). System Federation No. 40, Rail- 
way Employees Department of the A. F. of L. v. Virginian Ry. Co., 11 F. Supp. 
621 (E. D. Va. 1935). 

*Laclede Steel Co. v. Newton, 6 F. Supp. 625 (S. D. Ill. 1934), aff'd, Newton 
v. Laclede Steel Company, 80 F. (2d) 636 (C. C. A. 7th, 1935). 
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of available governmental machinery of mediation.” A recent decision 
applied this provision of the act in a case where the employer had 
won his point before the National Bituminous Coal Labor Relations 
Board.”1 

Although the Clayton Act gave the right to trial by jury in a 
contempt case,?* the right was confined to those cases where the 
offense was punishable as a crime.** The Norris-LaGuardia Act 
extends the jury trial privilege to all indirect contempts, i.e., those 
arising out of labor injunctions and not committed in the presence 
of the court, whether the contempt be civil or criminal in nature.** 

Recognizing the judicial emasculation of the Clayton Act, the 
framers of the Norris-LaGuardia Act were very careful in their 
definition of terms.** “Labor dispute” was defined as including all 
disputes concerning terms or conditions of employment, or concerning 
association or representation for collective bargaining between 
(1) individual or associated employers and employees; (2) em- 
ployers ; or (3) employees. The disputants need not stand in the rela- 
tion of employer and employee. A case grows out of a labor dispute 
when it involves persons engaged in the same industry, craft, trade, 
or occupation, or persons who have direct or indirect interests there- 
in; or who are employees of the same employer ; or who are members 
of the same or an affiliated organization of employers or employees. 
Under these definitions it has been held that a strike to unionize a 
factory cannot be enjoined nor can acts in a furtherance of such 
strike, such as “patrolling,” be enjoined by a federal court.2¢ Like- 
wise, it has been held that these definitions, together with section 
4 (a), take away jurisdiction to enjoin a sympathetic strike or the 





* 47 Stat. 72 (1932) c. 90, §8; 29 U.S. C. A. §108. See Dean v. Mayo, 8 F. 
Supp. 73 (W. D. La. 1934); an amended complaint was filed setting forth a bona 
fide attempt to settle the dispute and injunction granted because of violence and 
disorder by strikers in 9 F. Supp. 459 (W. D. La. 1934). 

* United Electric Coal Companies v. Rice, 9 F. Supp. 635 (E. D. Ill. 1934). 
It was held that the Labor Board was not governmental machinery within the 
meaning of the act, but merely a code instrumentality, and, besides, that it had 
no jurisdiction to decide matters concerning purely intrastate commerce. Rev'd, 
80 F. (2d) 1 (C. C. A. 7th, 1935) on the grounds that the dispute was not a 
“labor dispute” within the meaning of the act, but grew out of a dispute between 
two unions. 

* 38 Stat. 738 (1914), c. 323, §22. 

* 38 Stat. 738 (1914), c. 323, §21. 

“47 Stat. 72 (1932), c. 90, §11; 29 U. S.C. A. $111. Although it is true 
that the Norris-LaGuardia Act goes much further than the Clayton Act, a close 
reading of section 11 will disclose that Congressman Beck rather overstated the 
issue when he said in 75 Cong. Rec. 5472 (1932) that the act took away from 
the courts summary power to punish for contempt in any case of failure to an- 
swer a subpoena, or summons for jury service. On the constitutional issue 
involved in requiring courts of equity to submit the contempt issue to a jury, see 
(1936) 11 Wis. L. Rev. 296. 

* 47 Stat. 73 (1932), c. 90, §13; 29 U. S.C. A. §113. 

* Miller Parlor Furniture Co., Inc. v. Furniture Workers’ Industrial Union, 
8 F. Supp. 209 (D. N. J. 1934). 
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excitation thereof by persons engaged in the same industry, trade, 
craft, or occupation or who have a direct or indirect interest therein.?* 

Subsection (d) of section 13 defines the term “court of the 
United States” as used in the act as “any court of the United States 
whose jurisdiction has been or may be conferred or defined or limited 
by Act of Congress, including the courts of the District of Columbia.” 
In spite of this clear language an Ohio federal district court has 
held that the Norris-LaGuardia Act does not prevent a bankruptcy 
court, which under section 77 (b) of the Bankruptcy Act, has super- 
vision of the property threatened by strikers, from issuing injunctions 
against such strikers.”* It is submitted in view of the above quoted 
definition that the decision is erroneous. 

It has been argued that the act does not prevent suits by the 
United States to enjoin unlawful conspiracies or combinations under 
the anti-trust laws. This is the construction placed on the act by 
Attorney General Mitchell in an opinion included by President 
Hoover when he signed the act.2® This was also the construction 
placed upon the act by Congressman LaGuardia, one of the authors 
of the bill. That such was not the intention of Congress in passing 
the act appears from the proceedings during the debate of the act in 
the House of Representatives. Congressman Beck adopted the 
contrary interpretation and argued that the act did take away the 
power of the United States to enjoin labor activities as thereto- 
fore under the anti-trust acts. Congressman Blanton then intro- 
duced a measure to cure this defect by amending the bill so as not 
to apply to suits by the United States. The measure was over- 
whelmingly defeated.*° 


II 


The constitutionality of the Norris-LaGuardia Act might best 
be considered by discussing separately its three cardinal features. 
First, is it constitutional to deprive the federal courts of their author- 
ity to issue injunctions in particular cases? Section 2 of Article III 
of the Federal Constitution provides that “the judicial power shall 
extend to all cases in law and equity.” Section 1 of the same article 
provides that “the judicial power of the United States shall be vested 
in one Supreme Court, and such inferior courts as Congress may, 
from time to time, ordain and establish.” It is argued that the power 
to grant injunctions is inherent in “judicial power” and that although 
Congress may create or abolish courts, once created they must be 
able to exercise such inherent power. The attack on this line of 





** Levering and Garrigues Co. v. Morrin, 71 F. (2d) 284, 287 (C. C. A. 2d, 
1934). 

*In re Cleveland & Sandusky Brewing Company, 11 F. Supp. 198 (N. D. 
Ohio 1935), annotated in (1935) 45 Yale L. J. 372. 

See E. E. Witte, Federal Anti-Injunction Act (1932) 16 Minn. L. Rev. 638 
at 642. 
* Id. at n. 2. 
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argument may come from several dir-ctions. First, the power to 
grant injunctions is not inherent in the judicial power.** The judicial 
power over equity cases might conceivably be exercised without power 
to issue injunctions of any kind. Second, the inferior federal courts 
have only such power as Congress gives them.** Third, analogous 
statutes have been passed and sustained.** In the three reported 
cases in which the constitutionality of the Norris-LaGuardia Act as 
a limitation on jurisdiction has been challenged,** the act was upheld. 


More doubtful is the constitutionality of the second feature of 
the act, the “yellow dog contract” clause,*° which denies both legal 
and equitable relief for the enforcement or protection of such con- 
tracts as being against public policy. In Adair v. U. S.,3* the court 
had before it a federal statute**? which provided that no employee 
of a carrier engaged in interstate commerce was to be discharged 
or discriminated against because of membership in a labor union, 
or forced to sign a “yellow dog contract,” on penalty of criminal 
punishment. Such a law was held to be an interference with the 
employer’s liberty of contract, and lacking in due process. The court 
decided the case partly on the ground that the act was not within 
the commerce power, since there is no logical connection between 





* Levering and Garrigues Co. v. Morrin, 71 F. (2d) 284, 287 (C. C. A. 2d, 
1934). 

*™ Cary v. Curtis, 44 U. S. 236, 245 (3 How. 1845): “The courts of the 
United States are all limited in their nature and constitution, and have not the 
powers inherent in courts existing by prescription or by the common law.” Shel- 
don v. Sill, 49 U. S. 441, 449 (8 How. 1850): “. . . Congress may withhold from 
any court of its creation jurisdiction of any of the enumerated controversies. Courts 
created by statute can have no jurisdiction but such as the statute confers.” And 
see U. S. v. Haynes, 29 Fed. 691 (D. Mass. 1887); Kline v. Burke Construction 
Co., 260 U. S. 226, 43 Sup. Ct. 79 (1922). 

*1 Stat. 334 (1793) c. 22 §5; 28 U.S. C. A. §379. See also 14 Stat. 475 
(1867), c. 169 §10; 26 U. S. C. A. §154, which reads, “No suit for the purpose of 
restraining the assessment or collection of any tax shall be maintained in any 
court.” This statute was held constitutional in Pullan v. Kinsinger, 20 Fed. Cas. 
44 No. 11463 (C. C. Ohio, 1870). In 1793 Congress passed a statute which pro- 
vided that no federal court could enjoin proceedings in a state court. 

™“ Levering and Garrigues Co. v. Morrin, 71 F. (2d) 284 (C. C. A. 2d, 1934); 
Cinderella Theater Co., Inc. v. Sign Writers’ Local Union No. 591, 6 F. Supp. 
164 (E. D. Mich. 1934); United Electric Coal Company v. Rice, 80 F. (2d) 1 
(C. C. A. 7th, 1935). The court in the Levering case regarded the statute as a 
limitation of remedy rather than of “property rights,” hence not lacking in due 
process, although it indicated that the result would be otherwise if the statute 
granted complete immunity from civil or criminal liability for unlawful acts. 

In Dehan v. Hotel & Restaurant Employees, etc., 159 So. 637 (La. 1935), 
the court, in passing upon a state anti-injunction statute modelled on the Norris- 
LaGuardia Act, followed the federal decisions. However, the New York anti- 
injunction statutes have been held to apply only to ex parte orders and temporary 
injunctions on the ground that power to grant permanent injunctions is inherent 
in equity power. Micamold Radio Corp. v. Beedie, 156 Misc. 390, 282 N. Y. 
Supp. 77 (1935). It is suggested that this holding is in plain disregard of the 
wording of the act wherein temporary or permanent injunctions are referred to. 

* 47 Stat. 70 (1932), c. 90, §3; 29 U.S. C. A. §103. 

* 208 U. S. 161, 28 Sup. Ct. 277 (1908). 

* 30 Stat. 428 (1898), c. 370, §10, commonly referred to as the Erdman Act. 
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membership in a labor union and interstate commerce. In Coppage 
v. Kansas** the court held that since “due process” meant the same 
thing in the Fourteenth Amendment as it did in the Fifth Amend- 
ment the Adair case controlled, and a state “yellow dog contract” 
law*® was as objectionable as the federal act.*° There are numerous 
state decisions which have reached the same conclusion on similar 
statutes.*1 But in Texas & N. O. R. R. Co. v. Brotherhood of Ry. 
& S. S. Clerks*™ the collective bargaining section of the Railway 
Labor Act of 1926 was upheld. 

The question now arises whether a statute which does not make 
the requirement of a “yellow dog contract” a crime but merely declares 
it unenforceable as contrary to public policy is open to the same 
objections as the statutes in the Adair and Coppage cases.** If the 
power to limit the jurisdiction of federal courts, like most other 
federal powers, is itself limited by the due process clause of the 
Fifth Amendment,** a strong argument against the constitutionality 





* 236 U. S. 1, 35 Sup. Ct. 240 (1914). 

™ Gen. Kan. Stat. (1909) §4674. 

“Seeking to avoid condemnation on the ground of deprivation of due process, 
counsel for the State of Kansas argued that the statute was within the police 
power because it provided for the public welfare by equalizing the contracting 
power of employer and employee. The court held that the removal of such 
inequalities was not within the scope of the police power. 

“For examples see Gillespie v. Illinois, 188 Ill. 176, 58 N. E. 1007 (1900); 
People v. Marcus, 185 N. Y. 257, 77 N. E. 1073 (1906); State ex rel. Zillmer v. 
Kreutzberg, 114 Wis. 530, 90 N. W. 1098 (1902). 

“= 281 U. S. 548, 50 Sup. Ct. 427 (1930). 

“Two state courts in advisory opinions have held state legislation modelled 
on the basis of the Norris-LaGuardia Act unconstitutional, citing the Adair case, 
supra n. 36, and the Coppage case, supra n. 38. In re Opinion of the Justices, 
271 Mass. 598, 171 N. E. 234 (1930); In re Opinion of the Justices, 86 N. H. 
597, 166 Atl. 640 (1933). The Massachusetts case does not discuss the unen- 
forceable feature of the bill at all. It goes entirely on the ground that the law 
declares the “yellow dog contract” against public policy. It is then reasoned that 
the effect of the law is the same as that of the law in Coppage v. Kansas, supra 
n. 38; it is this effect, namely, interference with the liberty of contract, which 
makes the bill bad. The New Hampshire court considered the question whether 
or not the legislature had the power to remove certain matters from the court’s 
jurisdiction, but only in regard to whether the power to summarily punish for 
contempt could be removed. The court held it could not. The attorney-general 
of Indiana has held a similar bill unconstitutional. See Witte, The Government 
in Labor Disputes (1932) 229. However, a statute making non-union contracts 
unenforceable was adopted in Massachusetts, Laws 1933, c. 351; and in the acts 
of 1935, c. 407 the rest of the “little Norris-LaGuardia Act” was adopted. Indiana 
also has adopted the entire “little Norris-LaGuardia Act”; Burns Ind. Stat. 
(1933), 40-501—40-514 Acts 1933, c. 12. No state court, in an actual case, has 
held such an act to be unconstitutional. 

“See the language in Kline v. Burke Construction Co., 260 U. S. 226, 43 
Sup. Ct. 79 (1922) where the court says: “That body (Congress) may give, 
withhold, or restrict such jurisdiction at its discretion, provided it is not extended 
beyond the boundaries fixed by the Constitution.” (Italics mine). And see 2 Cal- 
vert, The Constitution and the Courts (3d. ed. 1924) 92, and cases there collected. 
It should be noted, however, that all these cases deal with the extension of juris- 
diction and none with the removal of it. The Interstate commerce power is 
limited by the due process clause. Monongahela Nav. Co. v. U. S., 148 U. S. 336, 
13 Sup. Ct. 622 (1893); see Standard Oil Co. of Indiana v. U. S., 164 Fed. 376 
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of the act can be made on the basis of the Adair and Coppage cases. 
Here an employer with a yellow dog contract in existence at the 
time of passage of the act is deprived of all remedy** on that contract 
in the federal courts, thereby rendering his contract valueless. There- 
fore, the argument seems tenable that there has been a deprivation of 
“liberty” or “property” without due process. On the other hand, 
has the employer really lost anything of value? There is no case 
on record where the employer has sued the employee on a “yellow 
dog contract.”*5 Such contracts, when terminable at will, are not 
enforceable against the employee either by specific performance or 
by an action for damages. Their value lies, then, entirely in com- 
batting the union by their use as the basis of injunctive relief against 
third persons who seek to cause the employee to leave his employ- 
ment.*® It may be suggested that on the reasoning of the Levering 
case,*7 it would have been much safer, yet equally effective, for 
Congress merely to have denied relief by injunction. 

The question as to whether the law is unconstitutional may be 
raised also as to anti-union contracts made after the passage of the 
act. Even here is not the value taken only the opportunity to harass 
labor unions? It is the writer’s belief that the due process clause 
does not protect such value. 

It may be argued that the power to limit jurisdiction is not itself 
limited by the due process clause. There is no inherent right to bring 
a suit in the federal courts ;** it is merely a privilege which Congress 
granted when it created the courts. That being the situation perhaps 
Congress can at will abolish all suits of all kinds and nature in the 
federal courts.*® If an abolition of the entire jurisdiction of the 
inferior federal courts is not hindered by the due process clause, 
why should the power of Congress to abolish part of their jurisdiction 
be doubted ? 





(C. C. A. 7th, 1908). So also is the taxing power limited. Heiner v. Donnan, 
285 U. S. 312, 52 Sup. Ct. 358 (1932). 

“See note 34, supra. 

“E. E. Witte, Yellow Dog Contracts (1930) 6 Wis. L. Rev. 21, 22. 

“They have been extensively so used since the case of Hitchman Coal Co. 
v. Mitchell, 245 U. S. 229, 38 Sup. Ct. 65 (1917). Until that time they were 
comparatively unimportant. Such relief against third persons is predicated on 
the doctrine of Lumley v. Gye, 2 El. & BI. 215, 118 Eng. Rep. 749 (1853). 

“71 F. (2d) 284 (C. C. A. 2d, 1934). 

“U.S. v. Lancaster, 44 Fed. 885, 893 (W. D. Ga. 1890). 

“ Kline v. Burke Construction Co., 260 U. S. 226, 234, 43 Sup. Ct. 79 (1922). 
“And the jurisdiction having been conferred, may, at the will of Congress, be 
taken away in whole or in part... .” 

“. , . inasmuch as all federal courts inferior to the Supreme Court are de- 
pendent for their very creation upon the will of Congress, such courts have only 
whatever jurisdiction is conferred upon them by Congress, which may either 
destroy, in whole or in part, or may limit as it deems advisable, such jurisdiction. 
(citing cases)” Cinderella Theater Co. v. Sign Writers’ Local Union, 6 F. Supp. 
164, 168 (E. D. Mich. 1934). 
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As to the validity of the section giving a right to trial by jury in 
contempt cases, although a similar provision in the Clayton Act®° 
was held constitutional in Michaelson v. U. S.,5+ the provision in the 
Norris-La-Guardia Act goes much further. In the Michaelson case the 
court decided that, although the power to punish for contempts could 
not be abrogated nor rendered practically inoperative, it could be 
regulated within limits. The court then went on to point out that 
under section 22 of the Clayton Act, the right to trial by jury was 
granted only where the contempt was criminal in nature, and then 
only in labor disputes. There is language to the effect that had the 
statute gone further, the answer of the court might have been 
different.5? 

Section 6, which requires “clear proof” of ratification, authori- 
zation, or participation by labor associations or their leaders in order 
to bind them by injunction for violence or fraud, has been held con- 
stitutional as within the power of the legislature to prescribe what 
evidence shall be received and the effect of that evidence.®* 


CoNCLUSION 


Although the Norris-LaGuardia Act is undoubtedly an antidote 
for many of the ills that have hitherto existed in the field of labor law, 
particularly where the federal courts are concerned, it should not be 
looked upon as a panacea. The act applies only to federal courts; 
it declares public policy only for the United States, not for the states. 
The attempt of employers to get from the state courts into the federal 
courts, a tactical procedure which has characterized labor disputes 
during the last three decades,®* will probably be reversed.©° Already 
there is evidence of this. What seems worse is that attempts by states 
to enact legislation similar to the Norris-LaGuardia Act meet insur- 





"See supra notes 22 and 23. 

"266 U. S. 42, 45 Sup. Ct. 18 (1924). 

"See page 66 of the opinion in 266 U. S. 42. For an excellent note on the 
problem of whether or not the power to punish for contempt is inherent and 
cannot be shifted to a jury see Stone, Contempt—Control by the Courts and By 
the Legislature in Wisconsin (1934) 9 Wis. L. Rev. 278. See also (1936) 11 Wis. 
L. Rev. 296. 

In a recent case the New York Supreme Court held that a provision in the 
New York Anti-Injunction Act, providing for a jury trial in contempt cases 
wherein a violation of a labor injuncticn is concerned, was constitutional. It was 
said that the statute merely effects a procedural change with respect to the fact- 
finding agency. In depriving the judge of the power to determine the facts the 
statute does not take from the court an inherent power. The jury is as much a 
part of a court as is a judge. Kronowitz et al. v. Schlansky et al., 282 N. Y. 
Supp. 564 (1935). See also Penn. Anthracite Mining Co. v. Anthracite Miners 
of Pennsylvania, 174 Atl. 11 (Pa. 1934). 

“Cinderella Theater Co., Inc. v. Sign Writers’ Local Union No. 591, 6 F. 
Supp. 164 (E. D. Mich. 1934). 

“ Frankfurter and Greene, The Labor Injunction (1930) 13-14. 

™See for example actions of the petitioners in New York Lumber Trade 
Association v. Lacey, 277 N. Y. (Supp. Ct. 1935) rev’d, 281 N. Y. Supp. 

647 (App. Div. 1935). 
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mountable obstacles,°* or are emasculated by being held merely to 
declare what has always been the law.®’ Sixteen states have already 
made such attempts, however.®® In only one case so far has an injunc- 
tion been set aside in a state court because of a state anti-injunction 
law.*® The Louisiana Act was held constitutional in that case. 
The courts of New York, Minnesota and Washington have, in cases 
where the state statutes were invoked, found that the facts of the 
particular cases presented did not bring them within the terms of the 
act and refused to pass upon its constitutionality. 

Another danger that must not be overlooked is that of abandon- 
ment by employers of the injunction as a weapon in labor disputes 
and a return to the criminal law of conspiracy, the doctrine of which 
was stated in State v. Donaldson®™ in the following broad language: 


“It may safely be said, nevertheless, that a combination 
will be an indictable conspiracy . . . where the confederacy, 
having no lawful aim, tends chiefly to the oppression of 
individuals.” 

The court in that case convicted certain employees who notified 
their employer that unless he discharged certain non-union employees 
they would stop work.®? There is also to be considered the English 





“In re Opinion of the Justices, 271 Mass. 598, 171 N. E. 234 (1930); In re 
Opinion of the Justices, 86 N. H. 597, 166 Atl. 640 (1933). 

* Cf. Fenske v. Upholsterers’ International Union, 193 N. E. 112 (Ill. 1934) 
(legislation copied after the Clayton Act, Cahill Ill. Rev. Stat. (1933) c. 22-58). 
Besides, state legislation must hurdle Truax v. Corrigan, 257 U. S. 312, 42 Sup. Ct. 
124 (1921) (where it was held that state anti-injunction legislation is violative 
of the “equal protection” clause of the Fourteenth Amendment, since the em- 
ployer-employee relationship was not a valid basis for classification). 

“Colorado, Idaho, Indiana, Louisiana, Maine, Maryland, Massachusetts, 
Minnesota, New York, North Dakota, Oregon, Pennsylvania, Utah, Washington, 
Wisconsin and Wyoming. The bill adopted in most of these states is an adapta- 
tion from the so-called model bill drafted by the A. F. of L. See session laws 
and statutes of the above states for the years 1933, 1934 and 1935. 

* Dehan v. Hotel and Restaurant Employees, etc., 159 So. 637 (La. 1935). 

“La Rose v. Passehl et al., 282 N. Y. Supp. 332 (1935); Jensen v. St. Paul 
Motion Picture Operator’s Local Union, 259 N. W. 811 (Minn. 1935); Safeway 
Stores, Inc. v. Retail Clerk’s Union, Local No. 148 et al., 51 P. (2d) 372 (Wash. 
1935). 

“32 N. J. L. 151 (1867). 

“ Among other classic examples of prosecution of laborers for conspiracy is 
the Philadelphia Cordwainers’ case, 3 Commons and Gilmore, Documentary His- 
tory of American Industrial Society (1926) 59-248, where it was held to be 
criminal for employees to refuse in concert to work unless wages were raised. 
Bonnett, in The Origin of the Labor Injunction (1931) 5 So. Cal. L. Rev. 105, 
discusses an 1809 New York case which it appears was “an information against 
journeyman bakers for a conspiracy not to bake bread till their wages were 
raised. On this they were tried and convicted.” A later instance in 1822 is 
likewise cited. And see People v. Fisher, 14 Wend. 9 (N. Y. 1835). 

In Commonwealth v. Hunt, 4 Metc. 111 (Mass. 1842) it was finally decided 
that there was no criminal conspiracy unless the motive was unlawful. This 
case has become the leading case in America on the subject. It is interesting 
to note that the test of whether or not there has been a criminal conspiracy is in 
many respects the same test as was used to decide whether or not an injunction 
should issue. 
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doctrine of Hornby v. Close,®* which held that the activities of an 
ordinary labor union organized for the purpose of securing better 
wages and better working conditions constituted an unlawful re- 
straint of trade, subject to the damage remedy. This judicial doc- 
trine has so far never found favour in America, although the Sherman 
Act, by construction, is in effect an embodiment thereof. In England 
the labor unions have been saved from the doctrine of the Hornby 
case by an act of Parliament.** There is no assurance that employers 
may not, being balked in the obtaining of injunctions, turn to these 
doctrines in the continuation of their struggle with labor. 
Ernest FEIDLer* 





°L. R. 2 Q. B. 153 (1867). 

“34 and 35 Vict. c. 31 §§2, 3 (1871). 

*B. E. (1930) Superior State Teachers’ College; LL.B. (1934) University of 
Wisconsin; J. S. D. (1935) Yale University. Attorney with Legal Division of 
United States Treasury. 
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ADMINISTRATIVE Law—JupiciaAL REVIEW OF JURISDICTIONAL 
Questions.—In State ex rel. Finnegan v. Lincoln Dairy Co. the 
question of the constitutionality of the Milk Control Law and Milk 
Dealers’ Law,” which are reenactments, with minor modifications, of 
statutes originally enacted in 1933,3 was passed upon by the Wisconsin 
Supreme Court. Held: (1) the price-fixing provisions of the statute 
is not violative of due process; (2) the statute does not involve an 
invalid delegation of power; (3) the classification adopted in the 
statute is not a discriminatory one. 

Similar statutes have been enacted in at least fifteen other 
states* and the due process question arising out of their price-fixing 
provisions has been considered by the United States Supreme Court 
in the leading case of Nebbia v. New York® and by the courts of 
at least three states. The question of delegation of legislative power 
was fully considered and answered in the Tavern Code case." And 
several cases involving questions of discrimination in legislative 
classification have been disposed of by the Wisconsin court. The 
principal case therefore presents nothing strikingly new in the field 
of constitutional law but does deal with an interesting phase of admin- 
istrative law by reason of a provision in the Wisconsin statute® not 
found in the New York statute considered in the Nebbia case. 

The New York Milk Control Law was based upon an exhaustive 
report of a joint legislative committee concerning the existence of 
certain evils in the dairy industry; and the conclusion of the com- 
mittee was that these evils could not be righted through the ordin- 
ary play of the forces of supply and demand, owing to the peculiar 
and uncontrollable factors affecting the industry. The resulting 


*265 N. W. 197 (Wis. 1936). 

* Wis. Stat. (1935) §§100.03, 100.04. 

* Wis. Stat. (1933) §§99.165, 99.43. 

‘Connecticut, c. 107a, Supp. to Conn. Gen. Stats. 1933-35; Delaware, c. 92, 
Laws of Del., 1935; Florida, c. 17103, Laws of Fla., 1935; Maryland, c. 310, Laws 
of Md., 1935; Massachusetts, c. 376, Acts of 1934; New Jersey, c. 169, Laws of 
1933; New York, c. 158, Laws of 1933; Ohio, Laws of Ohio, 1933; Oregon, 
c. 20, Ore. Code Ann., 1935 Supp.; Pennsylvania, No. 43, Laws of Pa., Session 
of 1935; Rhode Island, c. 2089, Public Laws, 1934; Texas, c. 19, Gen. and Spec. 
Laws of Texas, 1934 Sess.; Vermont, Public Act No. 9, Laws of Vt., 1935; Vir- 
ginia, c. 357, Acts of Assembly, 1934; Washington, c. 12, Laws of Wash., 1934- 
35 Sess. 

*201 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940, 89 A. L. R. 1469 (1933). 

* People v. Nebbia, 262 N. Y. 259, 186 N. E. 694 (1933); Reynolds v. Milk 
Commission of Virginia, 179 S. E. 507 (Va. 1935); State ex rel. State Board of 
Milk Control v. Newark Milk Co., 179 Atl. 116 (N. J. 1935). 

"In re State ex rel. Atty. Gen. (Tavern Code Authority), 264 N. W. 633 
(Wis. 1936); noted in (1936) 11 Wis. L. Rev. 430. 

*See Wisconsin Ass’n of Master Bakers v. Weigle, 167 Wis. 569, 168 N. W. 
383 (1918); State ex rel. Milwaukee S. & I. Co. v. Railroad Comm., 174 Wis. 
458, 183 N. W. 687 (1921). 

* Wis. Stat. (1925) §100.03 (3) (b). 
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statute contains a recital of the reasons for its enactment and 
commits the administration of the law to the Milk Control Board, 
which is given power to fix minimum and maxium retail prices. 
But the board is not required, before the issuance of an order, to 
make findings of fact of a jurisdictional nature. 

The Wisconsin Milk Control Law declares that its provisions 
are made necessary by a public emergency growing out of (1) eco- 
nomic depression, (2) present financial condition of the farmer, and 
(3) unfair methods of competition, “a condition seriously affecting 
and endangering the public welfare, health and morals, which con- 
tinues to exist and has been aggravated by the great drought of 
1934.29 Administration is delegated to a commission (Department 
of Agriculture and Markets) but the jurisdiction of the commission 
to fix prices is conditioned upon a finding, after notice and hearing, 
“that a public emergency exists, whereby the milk supply . . . is 
likely to be interrupted or impaired in quality to an extent affecting 
the public health or convenience or whereby the distribution, sale 
or disposal is subject to discriminatory, unfair or unreasonable 
methods of competition, resulting in unjust or unreasonable prices 
to the producer or jeopardizing payment for his product, or the 
distribution, sale or disposal is subject to practices which will 
eliminate competition therein . . . ”!4 And, quoting from the opin- 
ion in the principal case, 


“When the commission finds the jurisdictional facts, 
the Legislature has declared that the existence of the con- 
dition so found is detrimental to the public welfare, health 
and morals. That of itself constitutes a sufficient basis for 
the exercise by the Legislature of the so-called police power.” 


The court construed the term “emergency” to mean 


“That if a state of affairs exists which requires action to 
the end that the evils complained of may be remedied, an 
emergency exists, and the commission is authorized to pro- 
ceed. The existence of the conditions named or any of them 
is sufficient to warrant the exercise of the power conferred. 
If the milk supply in any city or village is or is likely to 
be interrupted or impaired in quality, to the detriment of the 
public welfare, health and morals of the community, an 
emergency exists in the sense in which that term is used in 





* Wis. Stat. (1935) §100.03. 

“In State v. Dairy Distributors, Inc., 217 Wis. 167, 258 N. W. 386 (1935), 
involving a similar provision in the earlier statute, the court held that the finding 
of jurisdictional fact is essential to the validity of an order. The Supreme Court 
of the United States has held similarly with respect to affirmative orders of fed- 
eral administrative bodies. Florida v. U. S., 282 U. S. 194, 51 Sup Ct. 119, 75 
L. ed. 291 (1931); Federal Trade Comm. v. Raladam Co., 283 U. S. 643, 51 
Sup. Ct. 587, 75 L. ed. 1324 (1931); United States v. B. & GO. R. R. Co., 293 
U. S. 454, 55 Sup. Ct. 268, 79 L. ed. 587 (1935). 
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this section. The validity of the section is in no sense de- 
pendent upon the existence of an emergency if that word be 
held to mean an uncommon, sudden, and unexpected 
happening which requires immediate action.” 


This construction, though it goes beyond the generally accepted mean- 
ing of the term,!? no doubt expresses the legislative intent and is 
not incompatible with the limitation stated in the Nebbia case.18 

An issue not involved in the principal case but which conceivably 
might arise in connection with the administration of the statute is a 
challenge of the finding of jurisdictional fact required by the statute. 
By the terms of the statute the provisions for review of commission 
orders are as prescribed in Chapter 102 “in so far as the provisions 
thereof are applicable.” Section 102.23 provides that the findings 
of fact of the Industrial Commission may be set aside upon the 
ground “that the commission acted without or in excess of its 
powers.” In Borgnis v. Falk Co.'* the court said that the expression 
“without or in excess of its powers” is substantially the equivalent 
of the expression “without or in excess of its jurisdiction”; and it 
held that decisions of jurisdictional questions upon which the right 
of the commission to act depends are reviewable in the courts by 
writ of certiorari. Courts of other states have held similarly in in- 
terpreting their workmen’s compensation statutes.15 And the United 
States Supreme Court has applied the doctrine of jurisdictional fact’® 
not only to a federal workmen’s compensation case’? but also to 
cases involving orders of the Interstate Commerce Commission’ 
and proceedings instituted by the Federal Trade Commission.’® These 
federal cases indicate that the application of the doctrine does not 





™ Webster, New International Dictionary, defines the word “emergency” as 
“any event or occasional combination of circumstances which calls for immediate 
action or remedy; pressing necessity; exigency.” For judicial interpretations of 
statutory uses of the word, see 1 Words and Phrases (4th series) 854. 

#201 U. S. 502, 539, 54 Sup. Ct. 505, 517, 78 L. ed. 940, 958 (1933). 

“147 Wis. 327, 133 N. W. 209 (1911). 

* Great Western Power Co. v. Pillsbury, 170 Cal. 180, 149 Pac. 35 (1915); 
Roberts v. Industrial Accident Comm., 52 Cal. App. 31, 197 Pac. 978 (1921); 
Uphoff v. Industrial Board, 271 Ill. 312, 111 N. E. 128 (1916); Hahnemann 
Hospital v. Industrial Board, 282 Ill. 316, 118 N. E. 767 (1918); Thede Bros. v. 
Industrial Comm., 285 Ill. 483, 121 N. E. 172 (1918); Paul v. Industrial Comm., 
288 Ill. 532, 123 N. E. 541 (1919); Pine v. State Industrial Comm., 108 Okla. 
185, 235 Pac. 617 (1925); Industrial Comm. v. Evans, 52 Utah 394, 174 Pac. 825 
(1918). 

See Dickinson, Crowell v. Benson: Judicial Review of Administrative De- 
termination of “Constitutional Fact” (1932) 80 U. of Pa. L. Rev. 1055, 1059. 

Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 (1931). 

“Interstate Commerce Commission v. Northern Pacific Ry. Co., 216 U. S. 
538, 30 Sup. Ct. 417, 54 L. ed. 608 (1910). See also; Interstate Commerce 
Comm. v. Illinois Central R. R. Co., 215 U. S. 452, 470, 30 Sup. Ct. 155, 160, 
54 L. ed. 280, 288 (1909); Interstate Commerce Comm. v. Union Pacific R. R. 
Co., 222 U. S. 541, 547, 32 Sup. Ct. 108, 111, 56 L. ed. 308, 311 (1911). 

* Federal Trade Commission v. Klisner, 280 U. S. 19, 50 Sup. Ct. 1, 74 L. ed. 
138 (1929). 
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turn upon the question whether the administrative body has per- 
formed a “quasi-judicial” or “quasi-legislative” function”? but upon 
the provisions of the statute from which the administrative com- 
mission derives its power. While the foregoing precedents have 
been formulated in the federal sphere and are not controlling in 
situations involving state judicial review of state delegation of 
legislative or judicial power, they might serve as valuable guides 
should the question under discussion ever arise in a judicial pro- 
eeeding involving the Milk Control Law. 

Francis W. LaurENT 


ConFLict oF Laws — REQUIREMENT OF Futt FAITH AND 
CREDIT TO FoREIGN JUDGMENTS FOR TAxEs.—Plaintiff, a Wisconsin 
county, recovered in a Wisconsin court a valid judgment against 
defendant, an Illinois corporation, for $52,165.84, said sum being 
an amount of income taxes duly assessed under Wisconsin statutes 
on income received by defendant from business it transacted in 
Wisconsin under state license. Plaintiff brought suit on the judgment 
against defendant in the United States District Court for Northern 
Illinois. The district court dismissed the action on the ground that 
the suit was one to enforce the revenue laws of Wisconsin, and there- 
fore a federal court in another state could not take jurisdiction. 
Reversed by the United States Supreme Court (two justices dis- 
senting). The constitutional requirement of full faith and credit 
extends to recognition by the courts of one state to tax judgments of 
a sister state.! 

The defendant claimed (1) that the suit in question was not 
within the judicial power conferred on federal district courts by the 
laws of the United States ;? and (2) that a judgment for taxes is 
an exception to the requirement of the Constitution and statutes of 





"In most of the workmen’s compensation cases, including Borgnis v. Falk 
Co., 147 Wis. 327, 133 N. W. 209 (1911), the courts have pointed out that the 
commission performs “quasi-judicial” functions. The distinction between “quasi- 
judicial” and “quasi-legislative” functions of the Interstate Commerce Commis- 
sion is explained in Baer Bros. Mercantile Co. v. Denver & Rio Grande R. R. Co., 
233 U. S. 479, 486, 34 Sup. Ct. 641, 644, 58 L. ed. 1055, 1060 (1914) and in 
Pitzer Transfer Corp. v. Norfolk & Western Ry. Co., 10 F. Supp. 436 (D. C. Md. 
1935). For further treatment of this subject see Brown, The Executive Depart- 
ment’s Exercise of Quasi-Judicial and Quasi-Legislative Powers in Wisconsin 
(1926) 3 Wis. L. Rev. 385, 449. 

* Milwaukee County v. M. E. White Co., 296 U. S. 268, 56 Sup. Ct. 229, 
80 L. ed. 155 (1935). 

*Sec. 24 of the Judicial Code, 28 U. S. C. A. §41: 

“The district courts shall have original jurisdiction as follows: 

“(1) ... Of all suits of a civil nature . . . where the matter in contro- 
versy exceeds . . . the sum or value of $3,000, and... (b) is between 
citizens of different states .. .” 
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the United States that full faith and credit be given in each 
state to the public acts and judicial proceedings of every state.$ 

The Supreme Court disposed of defendant’s first objection by 
deciding that the obligation to pay taxes “is a statutory liability, 
quasi-contractual in nature, enforcible, if there is no exclusive statu- 
tory remedy, in the civil courts by the common law action of debt 
or indebitatus assumpsit” and that therefore it was a suit of a 
“civil nature” within the meaning of the judicial code. 

As to the second objection of defendant the court concluded 
“that a judgment is not to be denied full faith and credit in state 
and federal courts merely because it is for taxes.” 

This holding is directly contradictory to the rule on this subject 
as stated by the text writers,* which rule, it seems, is a reiteration 
of the recognized English attitude on the question,’ but which is 
without the sanction of adjudication by courts of last resort in this 
country. Beale cites® as authority for the proposition that “foreign 
judgments based on the tax claims of another state ordinarily will 
not be enforced” the decision of the District Court of Northern 
Illinois when it dismissed plaintiff’s suit in the instant case, which 
decision is now reversed by the Supreme Court holding. 

There has been but one case decided in this country on the 
precise question,” which the above authorities have tried to recon- 
cile with the rule stated by them, by distinguishing a judgment 
“based upon a claim for payment for a privilege given or service 
rendered for a price,” from an ordinary revenue judgment.® 

The court in reaching its decision in the instant case casts aside 
any question of the enforcement of foreign revenue statutes and 





*U. S. Const. Art. IV, §1: 
“Full faith and credit shall be given in each state to the Public Acts, 
Records and judicial proceedings of every other state. And the Congress 
may by general laws prescribe the manner in which such Acts, Records 
and Proceedings shall be proved, and the effect thereof.” 

Act of May 26, 1790, c. 11; 28 U.S. C. A. §687: 

This act provides for the manner of proof of judgments of one state in the 

courts of another, and adds: 
“And the said records and judicial proceedings, so authenticated, shall 
have such faith and credit given to them in every court within the United 
States as they have by law or usage in the courts of the State from which 
they are taken.” 

‘Dicey, Conflict of Laws (5th ed. 1932) 212; 1 Piggott, Foreign Judgments 
and Jurisdiction (1908) 92; 2 Beale, Conflict of Laws (1935) $443.1, p. 1410; 
Westlake, Private International Law (4th ed. 1912) §318-B; Restatement, Con- 
flict of Laws (1934) §443, p. 524, 525. 

* Phillips v. Eyre, L. R. 6 Q. B. Cases 1, 27 (1890); James v. Catherwood, 
3 D. & R. 190 (1823); Planche v. Fletcher, 1 Dougl. 251, 99 Eng. Rep. 164 
(1779). 

*2 Beale, Conflict of Laws (1935) §443.1, p. 1410. 

"People of State of New York v. Coe Mfg. Co., 112 N. J. L. 536, 172 Atl. 
198 (1934) (In that case the Court of Errors and Appeals of New Jersey held 
that a New York judgment for a franchise tax against a New Jersey corporation 
was entitled to full faith and credit in a New Jersey court). 

*2 Beale, Conflict of Laws (1935) §443.1, p. 1410; Restatement, Conflict 
of Laws, §443 (b), Illustration 4. 
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and confines itself for the purpose of its holding to the sole question 
of enforcing valid judgments secured by foreign states on tax claims. 
The court adopts the reasoning of a line of cases beginning with 
the opinion of Justice Story in Mills v. Duryee,® reiterated by Chief 
Justice Marshall in Hampton v. McConnell, and since followed 
and extended by the Supreme Court in Christmas v. Russell," 
Fauntleroy v. Lum,’* Kenney v. Supreme Lodge,* and Roche v. 
McDonald, and holds that full faith and credit must be given the 
judgment of another state although the forum would not be required 
to entertain the suit on which the judgment was founded. The oppo- 
sition to this rule was based on, as was pointed out by Justice 
Holmes in Fauntleroy v. Lum, pure dictum to be found in the 
decision of Wisconsin v. Pelican Insurance Co.,® the latter case 
being decided on a question as to the original jurisdiction of the 
Supreme Court under Article III, Section 2 of the Federal Consti- 
tution, and Section 687 of the Revised Statutes. In so far as that 
dictum is inconsistent with the above rule, it has been disregarded in 
the above cases decided after it, and is expressly overruled in the 
instant case. 

In pointing out that no state can have a “policy” against the en- 
forcement of a foreign judgment for taxes, the court stated that 
to extend such full faith and credit “calls for no pronouncement 
upon the policy of a sister state,” and that there is “no greater 
possibility of embarrassment in litigating the validity of a judgment 
for taxes and enforcing it than any other for the payment of money.” 
The court found any such local policy to be too trivial when com- 
pared with the policy of the constitutional provision and the interest 
of the taxing state. 

The above argument is almost a direct rebuttal of Justice Learned 
Hand’s rationalization of the rule set down in Moore v. Mitchell 
to the effect that a foreign revenue law will not be enforced. Although 
that precise question is expressly left open in the instant decision, 
the fact that full faith and credit has been assured foreign tax judg- 
ments seems to indicate that the Supreme Court does not frown 





*7 Cranch, 481 (U. S. 1813). 

3 Wheat. 234 (U. S. 1818). 

™5 Wall. 290 (U.S. 1866). 

2210 U. S. 230, 28 Sup. Ct. 641 (1908). 

252 U. S. 411, 40 Sup. Ct. 371 (1920). 

“275 U.S. 449, 48 Sup. Ct. 142 (1927). 

* 210 U. S. 230, 28 Sup. Ct. 641 (1908). 

127 U. S. 265, 292, 8 Sup. Ct. 1370 (1888): “The essential nature and real 
foundation of a cause of action are not changed by recovering judgment upon 
it; and the technical rules, which regard the original claim as merged in the 
judgment, and the judgment as implying a promise by the defendant to pay it, 
do not preclude a court, to which a judgment is presented for affirmative action, 
(while it cannot go behind the judgment for the purpose of examining into the 
validity of the claim), from ascertaining whether the claim is really one of such 
a nature that the court is authorized to enforce it. 
** 30 F. (2d) 600, 604 (C.C.A. 2d, 1929). 
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upon the collection of the taxes of one state through the channel 
of the courts of a sister state. 

The Moore case was appealed to the Supreme Court by the plain- 
tiff therein and the dismissal of his suit was affirmed, but upon an- 
other ground, Justice Butler saying: “It is not necessary to express 
any opinion upon the question considered below, whether a federal 
court in one state will enforce the revenue laws of another state.’’?® 

The leading case for the proposition that one state will not 
enforce the revenue laws of another state is State of Colorado v. 
Harbeck.® In that case Colorado attempted to collect an inheritance 
tax from the estate of a decedent who had been domiciled in Colorado, 
but had died in New York leaving no property in Colorado. The 
New York court in holding for the estate said that the claimant was 
“powerless to invoke the aid of a sister state to collect its revenue.” 
Since the Harbeck case was not appealed to the United States 
Supreme Court it would seem that that case cannot be considered 
an authority for the proposition that one state cannot be compelled 
to give full faith and credit to the revenue laws of another. 

In the final analysis of this question we can safely conclude that 
the decision of the instant case offers two propositions: 

(1) That so far as jurisdiction is concerned the courts of one 
state, and therefore the federal courts located within that state, do 
have jurisdiction to entertain suits to recover taxes due to another 
state ;?° and 

(2) that while the decision of this case purports to express no 
holding as to whether one state may use the courts of a sister state 
to collect legitimate taxes due the former, the tone of the decision 
would seem to augur well for some such adjudication when the 
question is put squarely before the court. 

In any case it is fairly safe to predict that once the implications 
of the decision in the instant case have been thoroughly considered 
and digested, there will be other suits soon to follow on the broader 
question of compelling full faith and credit to the revenue laws 
of other states, and it is to be hoped that when that question comes 
up for decision the United States Supreme Court will not hesitate 
to follow the lead it set in the instant case. 

LouGEE STEDMAN 
James HucuHes 





* Moore v. Mitchell, 281 U. S. 18, 24, 50 Sup. Ct. 175 (1929). 

* 232 N. Y. 71, 133 N. E. 357 (1921). 

* Milwaukee County v. M. E. White Co., 296 U. S. 268, 272, 56 Sup. Ct. 
229, 80 L. ed. 155 (1935): “The objection that the courts in one state will not 
entertain a suit to recover taxes due to another or upon a judgment for such 
taxes, is not rightly addressed to any want of judicial power in courts which are 
authorized to entertain suits at law. It goes not to the jurisdictions but to the 
merits and raises a question which district courts are competent to decide . . .” 
(Italics ours). 
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DECLARATORY JUDGMENTS—PLAINTIFF’S LEGALLY PROTECTIBLE 
INTEREST.—In an original action brought in the Wisconsin Supreme 
Court pursuant to the Uniform Declaratory Judgment Act,! it was 
held that before a declaratory judgment could be rendered, the 
following conditions must be satisfied: (1) there must be a justiciable 
controversy, in which a claim of right is asserted against one who 
has an interest in contesting it; (2) the interests of the parties must 
be adverse; (3) the plaintiff must have a legally protectible interest ; 
and (4) the issue must be ripe for judicial determination.? Although 
these requirements are to a large extent overlapping and all a part 
of the larger definition of the limits of the judicial function, an ex- 
amination of typical cases involving the question of what constitutes 
a plaintiff’s legally protectible interest is the subject of this comment. 

At the outset, it must be noted that the declaratory judgment does 
not alter the judicial function but still requires all the elements of 
justiciability. All that the provisions for such judgment allows is 
the determination of rights without requiring as a prerequisite an 
actual physical “wrong”. It sanctions a court’s taking jurisdiction 
earlier in time than it would under ordinary rules of procedure 
and allows the rendering of a non-executory judgment, but it does 
not dispense with the requirements of justiciability necessary to the 
functioning of the judiciary.® 





1 Wis. Stat. (1935) §269.56. The Uniform Declaratory Judgment Act is now 
in force in 20 states. 

Wisconsin passed an earlier act, Wis. Stat. (1921) §2687m which was re- 
pealed by Wis. Laws 1923, c. 440, after Anway v. Grand Rapids Ry. Co., 211 
Mich. 592, 179 N. W. 350 (1920) (which invalidated a similar Michigan act). 
See (1923) 8 Marq. L. Rev. 37; (1924) 2 Wis. L. Rev. 376. A federal declara- 
tory judgment act was passed June 14, 1934; 48 Stat. c. 512, p. 955; 28 
U. S. C. A. §400. For history and comparative law of declaratory judgments, 
see Borchard, Declaratory Judgments (1934) c. VI. 

* State ex rel. LaFollette v. Dammann, 264 N. W. 627 (Wis. 1936). 

*In re State ex rel. Attorney General, 264 N. W. 633 (Wis. 1936); Nashville, 
Chattanooga and St. Louis R. R. v. Wallace, 288 U. S. 249, 53 Sup. Ct. 345, 
77 L. ed. 730, 87 A. L. R. 1191 (1933); U.S. v. West Virginia, 295 U. S. 463, 
55 Sup. Ct. 789, 79 L. ed. 1546 (1935); Ashwander v. Tennessee Valley Author- 
ity, 56 Sup. Ct. 466, 80 L. ed. 427 (1936); Kariher’s Petition (No. 1), 284 Pa. 
455, 131 Atl. 265 (1925); Borchard, Declaratory Judgments (1934) preface 
viii-x, 23-25. 

Unless the Act is so construed it could not be supported constitutionally, 
since it would require the courts to render advisory opinions or decisions on moot 
questions, functions beyond the scope of the judiciary, both federal and state. 
See Braman v. Babcock, 98 Conn. 549, 120 Atl. 150 (1923); State ex rel. Hop- 
kins v. Grove, 109 Kan. 619, 201 Pac. 82 (1921); Anway v. Grand Rapids Ry. 
Co., 211 Mich. 592, 622, 179 N. W. 350 (1920) (dissent); Faulkner v. City of 
Keene, 85 N. H. 147, 155 Atl. 195 (1931); Kariher’s Petition (No. 1), 284 Pa. 
455, 131 Atl. 265 (1925); Miller v. Miller, 149 Tenn. 463, 261 S. W. 965 (1924); 
cases cited in Borchard, Declaratory Judgments (1934) c. VII. 

For the most recent U. S. Supreme Court case which seems to settle the issue 
of constitutionality favorably, see Nashville, Chattanooga and St. Louis R. R. v. 
Wallace, 288 U. S. 249, 53 Sup. Ct. 345, 77 L. ed. 730, 87 A. L. R. 1191 (1933) 
(where declaratory judgments are distinguished from other decisions holding no 
“case or controversy”). 
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In discussing the question of plaintiff’s interest, there are two 
types of cases involved; the first concerns the question whether 
plaintiff has an interest in the subject matter, that is, whether or not 
he could assert a legal right under the set of facts in question if either 
a declaratory or executory judgment were asked. The declaratory 
judgment has not affected this class of cases. The second group is 
made up of those cases in which the plaintiff has admittedly an interest 
in the subject matter but the question is whether the interest is 
sufficiently developed or threatened to take the case out of the 
designation as moot or requiring an advisory opinion. 

Under the first class, the question of plaintiff’s interest arises 
frequently in suits by taxpayers. In Zoercher v. Agler* it was held 
that a taxpayer’s interest was sufficient to ground a declaratory 
judgment as to the constitutionality of an act giving the state board 
of tax commissioners power to review municipal tax levies, when 
the board had lowered the tax rate in plaintiff’s city. But in a 
Tennessee case® in which a taxpayer filed a bill to have the constitu- 
tionality of an act amending the city charter declared, it was held 
that he had no interest unless he could show that the amendment 
would result in an increased expenditure and increased taxation.® 
In general, it is more liberally conceded that a state taxpayer has an 
interest than it is that a federal taxpayer has such.’ 

In Dietz v. Zimmer,’ plaintiff, as a citizen, brought an action for 
a declaration of defendants’ rights to be candidates for certain city 
offices. Plaintiff alleged that defendants violated the corrupt prac- 
tices act. It was held that the plaintiff had no interest, not being 
concerned with any title to property, office, status or relation. In a 
Wisconsin case® it was held that a city was not a proper party plain- 





*202 Ind. 214, 172 N. E. 186, 70 A. L. R. 1232 (1930). 

In a Wisconsin case, State ex rel. Wisconsin Telephone Co. v. Henry, 218 
Wis. 302, 260 N. W. 486, 99 A. L. R. 1267 (1935) (where plaintiff showed that 
an act imposed a tax which it would be required to pay in the near future it 
was held plaintiff had a sufficient interest, and because of the great public interest, 
the supreme court took original jurisdiction). 

General Securities Co. v. Williams, 161 Tenn. 50, 29 S. W. (2d) 662 
(1930) (wherein a taxpayer attacked the constitutionality of an excise tax on 
the ground that it failed to exclude U. S. securities, it was held that plaintiff had 
no present interest, since it failed to allege that it held such securities). 

* Perry v. City of Elizabethton, 160 Tenn. 102, 22 S. W. (2d) 359 (1929). 

*The same test of interest that is required to be fulfilled when a taxpayer 
sues to restrain allegedly illegal municipal action. Reams v. Board of Mayor, 
etc. of McMinnville, 155 Tenn. 222, 291 S. W. 1067 (1927). 

Anderson v. Village of Rochester, 263 Mich. 130, 248 N. W. 571 (1931) 
(held plaintiff gas station owner had no sufficient interest as taxpayer to test the 
constitutionality of an ordinance allowing the use of gasoline curb pumps. Plain- 
tiff’s theory was that the act created unfair competition). 

"See Massachusetts v. Mellon, 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 
1078 (1923). 

* 231 Ky. 546, 21 S. W. (2d) 999 (1929). 
*City of Madison v. Wisowaty, 211 Wis. 23, 247 N. W. 527 (1933). 
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tiff in an action to have all structures on a navigable lake declared 
a nuisance ; the state was the proper plaintiff.!° 

In the second class of cases, wherein the plaintiff has admittedly 
an interest in the subject matter but his right to a declaratory judg- 
ment depends on that right’s being sufficiently developed or challenged 
by an adverse party, the principal case falls. The Governor sought 
a declaration of his right to make certain ad interim appointments 
to statutory offices as against defendant secretary of state who 
denied such power and said he would not honor appointee’s com- 
missions nor audit their expense accounts. It was held that the 
plaintiff (other tests of justiciability also being unsatisfied) had no 
protectible interest since the exercise of his power was not prevented 
or invaded by the expressed opinion of the defendant.'” 

Likwise, if there is merely a doubt as to plaintiff’s right under a 
written instrument and no one disputes his claim, his interest is not 
sufficiently invaded to warrant a judgment under the Act. In the 
case of Village of Sun Prairie v. Wisconsin Power & Light Co.* 
the court refused to take jurisdiction to declare plaintiff’s rights 
under a power contract which plaintiff’s alleged void, because there 
apparently was no adverse claim by defendant. 

In Heller v. Shapiro it was held that a guarantor under a 
mortgage was not entitled to a declaration of his rights to subroga- 
tion since he may never pay off the debt. This seems to be an unfor- 
tunate test of plaintiff’s interest (or “ripeness of issue”). Granting 
that the Declaratory Judgment Act does not empower the courts to 
decide moot issues, nevertheless, a question of this sort is not moot 
if there is any showing that plaintiff is about to act and is met with 





* See Fox v. Title & Trust Co., 129 Ore. 530, 277 Pac. 1003 (1929) (where 
a plaintiff who sought a declaration of rights against defendant foreclosing mort- 
gagee on the grounds that plaintiff had furnished funds to mortgagor to improve 
the premises was held to have failed to show a proper interest). 

“State ex rel. LaFollette v. Dammann, 264 N. W. 627 (Wis. 1936). 

“New Discoveries v. Wis. Alumni R. Foundation, 13 F. Supp. 596 (W. D. 
Wis. 1936); cf. Faulkner v. City of Keene, 85 N. H. 147, 155 Atl. 195 (1931); 
Pulsifer v. Walker, 85 N. H. 434, 159 Atl. 426 (1932). 

The court, in the principal case, held further that if a decision were to be 
made, it would not settle the controversy since neither appointees nor prospective 
appointees were before the court. As to the requirement of bringing all inter- 
ested parties before the court, see Central High School Athletic Ass’n v. City of 
Grand Rapids, 264 N. W. 322 (Mich. 1936); Updike Inv. Co. v. Employers’ 
Liability Assurance Co., Ltd., 128 Neb. 295, 258 N. W. 470 (1935); Riebs v. 
Mortenson, 263 N. W. 169 (Wis. 1935). 

213 Wis. 277, 251 N. W. 605 (1933); see Wardrop Co. v. Fairfield Gar- 
dens, 237 N. Y. App. Div. 605, 262 N. Y. Supp. 95 (1933) (no controversy) ; 
Moore v. Caldwell Co., 207 N. C. 311, 176 S. E. 580 (1934) (no controversy but 
both parties interested in the same judgment); Lyman v. Lyman, 293 Pa. 490, 
143 Atl. 200 (1928) (no controversy pending or threatened); cf. State v. State 
Board of Education, 52 P. (2d) 141 (Idaho 1935) (where both parties were in- 
terested in getting the same judgment on the constitutionality of a statute, the 
court allowed a declaratory judgment but stated that the case was not to be 
considered as setting a precedent); Ex parte County Board of Education, 260 
Ky. 246, 84 S. W. (2d) 59 (1935). 

* 208 Wis. 310, 242 N. W. 174, 87 A. L. R. 1201 (1932). 
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a contradiction of his rights. If the requirement be that he act 
first, then the whole purpose of the declaratory judgment is de- 
feated. It would seem that the question is not whether the act has 
been done, but whether there is any reasonable prospect or possibility 
of its being done.’ In Riebs Co. v. Mortenson'® a rating bureau 
refused to approve or establish forms and a rate for deviated coverage 
policies, and because of such refusal the plaintiff was unable to obtain 
a fire policy protecting against particular risks. In a declaratory 
judgment action against the rating bureau and insurance commis- 
sioner, no insurance company being a party, the plaintiff was held 
to have no proper interest. That decision can be well supported in 
that the plaintiff had not secured the policy with regard to which it 
sought a declaration of rights, and could not as a matter of right so 
secure, since no insurance company was under a duty to insure it. 
So in that case the plaintiff did not have it within its power to act 
after it determined its rights (whereas in the Shapiro case he did) 
and the court might well say that it would be deciding a mere moot 
question. It is to be noted that in this case the court also takes 
notice of the probability of the act finally completing plaintiff’s 
rights when it says, “nor is there any allegation that any company 
is presently willing to do so.” (issue policy). 

Neither can plaintiff secure a declaration when the matter in 
issue will be settled in some other adjudication.” 

The presence of public interest in the decision will sometimes 
create an interest where otherwise there would be none. In a Wiscon- 
sin case,!® in which plaintiff political leaders sought to form a new 
political party and the secretary of state advised them that it would 





“In an English case, Russian Commercial and Indus. Bank v. British Bank 
for Foreign Trade, Ltd. [1921] 2 A. C. 438, 19 A. L. R. 1101 (where a mortgagor 
sought a declaration of whether the mortgage debt required payment in sterling 
or roubles, the court held that the plaintiff had a present interest; Lord Dunedin 
said, “. . . . it is a matter of real importance to the respondents, as guiding their 
tule of conduct, to know whether the loan is truly a rouble loan or a sterling 
loan. In the one case, they will probably redeem, in the other case they will 
not.”); cf. Rolapp v. Federal Bldg. & Loan Ass’n, 53 P. (2d) 974 (Cal. App. 
1936) (where a decision based on future and uncertain events was necessitated 
because of the progressive nature of the contract); Denver v. Denver Land Co., 
85 Colo. 198, 274 Pac. 743 (1929) (held that plaintiff was not entitled to de- 
claratory relief against city which was merely contemplating an ordinance 
affecting plaintiff landowner; but city did not object and the court felt there 
was a “common understanding” between plaintiff and defendant); Ladner v. 
Siegel, 294 Pa. 368, 144 Atl. 274 (1928); Sterrett’s Estate, 300 Pa. 116, 150 Atl. 
159 (1930) (where the rights depended on the death without issue of a living 
person, there was no controversy and proper parties were not before the court) ; 
Nashville Trust Co. v. Dake, 162 Tenn. 356, 36 S. W. (2d) 905 (1931). 

* 263 N. W. 169 (Wis. 1935). 

“ Jefferson County v. Chilton, 236 Ky. 614, 33 S. W. (2d) 601 (1930); 
National Retailers’ Mutual Ins. Co. v. LaSalle Fire Ins. Co., 209 Wis. 576, 245 
N. W. 447 (1932); cf. Guaranty Trust Co. of New York v. Hannay & Co., 
[1915] 2 K. B. 536, 12 A. L. R. 1. 

“State v. State Board of Education, 52 P. (2d) 141 (1935); State ex rel. 
Ekern v. Dammann, 215 Wis. 394, 254 N. W. 759 (1934). 
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be impossible to obtain a party ticket at the next election, the court 
took jurisdiction to declare the rights saying, “. . . there is a determ- 
ination upon the part of the group seeking declaratory relief to form 
a new political party .... It goes without saying that the term 
‘controversy’ as applied to the great mass of citizens must receive 
a somewhat more liberal definition than when applied to the ordinary 
relations of individuals with each other.”!® 

It is sufficient if it is shown that the adverse party is planning to 
act ;° or threatening to prosecute;*4 or it is clear that there is 
“threatened litigation in immediate future which seems unavoid- 
able.”’22 


The status of a person might be declared when interested defend- 
ants claim that plaintiff is not a lawful issue, without plaintiff’s 
showing any property interest.”* 

One who takes real estate under a will with a power of sale might 
bring an action for declaration of rights against a minor heir on 
showing that on occasions attempted sale was frustrated when pros- 
pective purchaser doubted authority to sell under the will.”* 

As a result of the two conflicting doctrines which the courts 
must keep constantly before them, i.e. that the judicial function does 
not extend to deciding moot questions or giving advisory opinions 
and that the declaratory judgment dispenses with the necessity of an 
actual physical “wrong” or disruption of the status quo, there runs 
through these decisions no more than these general requirements, 
variously used: (1) defendant’s expression of an adverse opinion is 
not sufficient; (2) there must be some possibility or probability that 
plaintiff will take the step assumed in the declaration ; (3) there must 
be a showing that defendant will so act as to bring about certain 
litigation; (4) it must be clear that if jurisdiction be taken the 





* Tt will be noted that in this case the court does consider the possibility of 
plaintiffs to act. 

* Colorado & Utah Coal Co. v. Walters, 75 Colo. 489, 226 Pac. 864 (1924) ; 
In re Briedenbach, 214 Wis. 54, 252 N. W. 366 (1934) (question not directly 
involved); cf. Denver v. Denver Land Co., 85 Colo. 198, 274 Pac. 743 (1929). 

"Greenfield v. Board of City Planning Comm’rs., 6 Cal. App. (2d) 515, 
45 P. (2d) 219 (1935); Erwin Billiard Parlor v. Buckner, 165 Tenn. 278, 300 
S. W. 565 (1927). 

™In re City of Pittsburgh’s City Charter, 297 Pa. 502, 147 Atl. 525 (1929). 

* Miller v. Currie, 208 Wis. 199, 242 N. W. 570 (1932). 

“Miller v. Miller, 149 Tenn. 463, 261 S. W. 965 (1924); see Kariher’s 
Petition (No. 1), 284 Pa. 455, 131 Atl. 265 (1925); Cryan’s Estate, 301 Pa. 386, 
152 Atl. 675 (1930); Rosenberg v. Whitefish Bay, 199 Wis. 214, 225 N. W. 838 
(1929); Barwick v. South Eastern & Chatham Ry. Co., [1921] 1 K. B. 107; 
cf. Stewart v. Stewart, 204 Cal. 546, 269 Pac. 439 (1928) (held that a wife could 
not secure a declaration of her rights to marriage property since defendant was 
not denying right to possession to plaintiff). 

For Wisconsin cases in which declaratory judgments were rendered without 
question of plaintiff’s interest being raised, see Borchard, Declaratory Judgments 
(1934) 650. 
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declaration will settle the controversy ;*> (5) sufficient facts must 
have accrued; (6) plaintiff’s interest can not depend upon future or 
hypothetical events; or (7) there must be an issue of public interest 
involved. In the application of these tests in particular instances the 
courts disagree, probably because of the very general nature of the 
question and the discretion lodged in the court. This seems the 
most desirable result lest this remedy which has dispensed with 
the time-honored “wrong” as a prerequisite to the general exercise 
of the judicial power and bids to give the courts a new preventive 
function in all cases, be crystalized and bound into inelasticity and 
impotence. 
ALBERT F. NEUMANN 


EVIDENCE — PRIVILEGED COMMUNICATIONS — NEWSPAPER RE- 
PORTERS.—In a recent New York case a newspaper reporter was 
imprisoned for contempt when he refused to divulge to a grand 
jury the source of certain information to which he had testified. 
The court held that the rule of privileged communication did not 
apply, as a newspaper reporter has no more rights than any other 
witness and must answer questions put to him or be adjudged guilty 
of contempt.? 

Without exception, the authorities in this country sustain the 
ruling of the principal case. The Wisconsin court has not passed 
on this problem, but, as there is no statute granting the privilege, 
the court, in line with the weight of authority, would probably 
deny the right. The reporter in the principal case admitted that 
no such right was granted by the statute of New York but urged that 
this privilege should be granted under the common law. The 
common law recognized a rule of privilege existing between attorney 
and client,? but in this country the rule was never extended to 
include journalists even though there is a canon of journalistic 
ethics forbidding the disclosure of a newspaper’s source of inform- 
ation. The common law did not hold that communications between 





* Such discretion is granted to the court by the Uniform Declaratory Judg- 
ment Act: “The court may refuse to render or enter a declaratory judgment 
when such judgment or decree, if rendered or entered would not terminate the 
uncertainty or controversy giving rise to the proceedings.” Wis. Stat. (1935) 
$269.56 (6). 

The exercise of the discretion is not reviewable on appeal except for abuse. 
Sunset Scavenger Corp. v. Oddou, 53 P. (2d) 188 (Cal. App. 1936). 

? People ex rel. Mooney v. Sheriff, 199 N. E. 415 (N. Y. 1936). 

* People v. Durrant, 116 Cal. 179, 48 Pac. 75 (1897); Ex parte Lawrence, 
116 Cal. 298, 48 Pac. 124 (1897); Plunkett v. Hamilton, 136 Ga. 72, 70 S. E. 
781 (1911); In re Grunow, 84 N. J. L. 235, 85 Atl. 1011 (1913); People ex rel. 
Phelps v. Fancher, 2 Hun. 226 (N. Y. 1874). 

* Rooney v. Maryland Casualty Co., 184 Mass. 26, 67 N. E. 882 (1903); 
Drolshagen v. Drolshagen, 230 Mich. 444, 202 N. W. 959 (1925); Getzlaff v. 
Seliger, 43 Wis. 297 (1877). 
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physician and patient were privileged,* but such communications are 
now privileged in many states by statute. The courts have held that 
the relations between a commercial agency and its clients,® a banker’s 
knowledge of his customer’s account,* a communication between 
Free Masons who have taken a sacred oath of secrecy,’ messages 
imparted to a telegraph company,® and disclosures made between 
persons having a private conversation® are not privileged and that a 
court has the right to order the person to testify and state the source 
of his information. 

Three states have by statute provided that statements made to a 
journalist are privileged and that he cannot be forced by a court 
to testify as to the sources of his information.!° Also, a bill has 
recently been introduced in the United States Senate to extend the 
rule of privilege to newspapermen testifying in any federal court, 
the courts of the District of Columbia, or before Congress.14 Such 
statutes are severely criticized by textwriters.!? 

For a court to function properly in the administration of justice 
it should have at its disposal every means of getting at the truth, 
and too great an extension of the rule of privilege would lead to the 
suppression of evidence and prevent the courts from deciding cases 
in the light of all the true circumstances. The interest of the journal- 
ist in procuring news must be weighed with those of the general 
public in securing justice. It is easy to see why privilege is allowed 
between a physician and patient and an attorney and client because 
these persons stand in a position of trust and confidence with each 
other, but the duty of a newspaper is to its subscribers rather than 
the persons from whom they secure their news. The ruling in the 
principal case is in accord with other authorities and reaches the 
correct result. 

Avzert D. Nour 


INSURANCE—EFFECT OF PRoviIsION LIMITING COVERAGE OF 
Poticy.—Action was brought upon an accident insurance policy 
covering loss of life resulting from injury sustained, among other 
ways, “by the wrecking of any lawfully registered and licensed 
automobile . . . in which the insured was riding. . . at the time 
of such wrecking.” The insured’s death resulted from the wrecking 





“Myers v. State, 192 Ind. 592, 136 N. E. 547 (1922); Louisville & N. R. Co. 
v. Crockett’s Adm’x, 232 Ky. 726, 24 S. W. (2d) 580 (1930); People v. Austin, 
199 N. Y. 446, 93 N. E. 57 (1910). 

*Shaner v. Allerton, 151 U. S. 607, 14 Sup. Ct. 442 (1893). 

"In re Davies, 68 Kan. 791, 75 Pac. 1048 (1904). 

* Owens v. Frank, 7 Wyo. 457, 53 Pac. 282 (1898). 

*State v. Litchfield, 58 Me. 267 (1870). 

* Ex parte Parker, 74 S. C. 466, 55 S. E. 122 (1906). 

Ala. Gen. Acts, No. 253, Reg. Sess. (1935); Comp. Stats. N. J. (1925) 
c. 70, §23a (1); Md. Stats. (1924) art. 35, §2. 

“N, Y. Times, Feb. 25, 1936, p. 21. A similar bill was introduced in Con- 
gress six years ago but never passed beyond the committee stage. 
5 Wigmore on Evidence (2d ed. 1923) 2, §2286. 
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of an automobile which he was driving on March 8, 1934, the reg- 
istration for which had expired on December 31, 1933. On appeal 
from judgment against the insurer, the latter denied liability on the 
ground that the automobile was not “lawfully registered and 
licensed.” Respondent contended that this was immaterial since 
the want of registration did not cause the accident. Held: judg- 
ment reversed and complaint ordered dismissed, on the ground that 
the question was not one of causation but of coverage, and an injury 
sustained as in this case by the wrecking of an unregistered auto- 
mobile was not covered by the policy. 

In the absence of a provision in the policy, the fact that a car 
was unregistered and therefore being driven in violation of statute 
would not defeat recovery.2, However, parties to a contract of 
insurance undoubtedly have the right to limit or qualify the general 
terms thereof in any manner not inconsistent with statute or con- 
trary to public policy.* In accident insurance policies particularly, 
the use of a multiplicity of exceptions serves to remove many risks 
which would otherwise properly fall within the coverage of the 
contract.* On the other hand, the policy should be construed as a 
whole in the light of the protection which it purports to offer.5 
While it is just and proper to hold the insurer liable for only such 
risks as he has assumed, the courts, in deciding what risks have 
been assumed, will not allow themselves to be bound by the strict 
letter of description ;* and have upheld claims reasonably within the 
contemplation of the parties despite the literal wording of the 
policy, under the guise of construction.” 

Thus, while an insurer may lawfully stipulate that its policy will 
not cover death while the insured is engaged in any act in violation 
of law,® there is much authority requiring proof that the violation 
of law was the cause of, or had some causative connection with, 
the accident. Wisconsin, however, seems to take a different view. 





? Wyman v. Great Northern Life Ins. Co., 265 N. W. 220 (Wis. 1936). The 
court also held that the Governor’s request to the Secretary of State that the 
expiration date for 1933 licenses be extended to March 15, 1934 was not effective. 

* Vance, Insurance (2d. ed. 1930) §257, p. 868. 

* Ibid. See Reeves v. Midland Cas. Co., 170 Wis. 370, 174 N. W. 475 (1920) ; 
Isaacson v. Wis. Cas. Assoc., 187 Wis. 25, 203 N. W. 918 (1925); Marks v. Su- 
preme Tribe of Ben Hur, 191 Ky. 385, 230 S. W. 540, 15 A. L. R. 1277 (1921). 

“Vance, Insurance (2d. ed. 1930) §257, p. 868. 

*For an example of the tangle of exceptions which appear in some accident 
policies, see Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 Sup. Ct. 1360, 
32 L. ed. 308 (1888). 

*Northrup v. Railway Passenger Assur. Co., 43 N. Y. 516, 3 Am. Rep. 724 
(1871); Ripley v. Assurance Co., 16 Wall. 336, 21 L. ed. 469 (U. S. 1872). 

™Mutual Life Ins. Co. v. Dodge, 11 F. (2d) 486 (C. C. A. 4th, 1926). 

* Bosler v. Modern Woodman of Am., 100 Neb. 570, 160 N. W. 966, L. R. A. 
1917 C, 195 (1916). 

* Accord: Fischer v. Midland Cas. Co., 189 Ill. App. 486 (1914) (alleged 
violation of law consisted in driving a motorcycle which was not registered as 
required by statute); Supreme Lodge v. Beck, 181 U. S. 49, 21 Sup. Ct. 532, 
45 L. ed. 741 (1901). The following rule was enunciated in Bradley v. Mutual 
Ben. L. Ins. Co., 45 N. Y. 422, 6 Am. Rep. 115 (1871): “It seems clear that a 
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In Huntington v. Fraternal Reserve Assoc.,° where the death of 
the insured occurred while he was a soldier in the regular army, 
although he died from natural causes, and not from any hazard 
peculiar to war, the court said: 


“The language of this certificate clearly limits the liability 
of the company where death results while the insured is en- 
gaged in the prohibited occupation, no matter whether the 
death results from causes peculiar to such occupation. While 
insurance contracts are to be construed most strongly against 
the company there is no room here for construction. To 
hold that under the language here employed the liability of 
the company is limited only in case death results from 
causes peculiar to the occupation would be a judicial declin- 
ation to enforce the plain terms of the contract.”!! 


It has generally been held that where the policy excepts injuries 
received while intoxicated there can be no recovery even though the 
intoxication did not contribute to the injury.’? It seems possible to 
reconcile this result with the general rule in the “violation of law” 
cases, for in the case of intoxication the insured is as a rule less 
able to prevent injury because of his general condition, which is not 
generally true in the case of violation of law. Wisconsin, however, 
seems to adhere strictly to limitations of coverage in various situa- 
tions, and to disregard causation in matters of coverage, not only 
in accident, but in other types of insurance as well.'® 

Yet, where the insured makes a statement, representation or 
warranty, the law by statute prevents forfeiture unless the statement 
is material and is made with intent to deceive, or increases the risk or 
contributes to the loss.14 It would seem fair to apply a similar test 
to provisions in the policy not made the subject of a statement by 
the insured. Other jurisdictions have done so by judicial con- 





relation must exist between the violation of the law and the death, to make good 
the defense; that the death must have been caused by the violation of law, 
to exempt the company from liability. It cannot be the true meaning of the 
proviso that the policy is to be avoided by the mere fact that, at the time of 
the death, the assured was violating the law, if the death occurred from some 
other than such violation.” For a list of additional cases see 6 Couch, Cyclo- 
pedia of Insurance Law, 4512, 4513 (1930). 

°173 Wis. 582, 181 N. W. 819 (1921). 

“ Accord: Olson v. Grand Lodge of N. D., 48 N. D. 285, 184 N. W. 7, 15 
A. L. R. 1270 (1921); see Goodwillie v. London Guar. & Acc. Co., 108 Wis. 207, 
84 N. W. 164 (1900); Vance, Insurance (2d. ed. 1930) §269, p. 903. 

Vance, Insurance (2d. ed. 1930) §270, p. 904. 

™ Moe v. Allemania Fire Ins. Co., 209 Wis. 526, 244 N. W. 593 (1932) (fire) ; 
Huntington v. Fraternal Reserve Assoc., 173 Wis. 582, 181 N. W. 819 (1921) 
(life) ; Drewek v. Milwaukee Automobile Ins. Co., 207 Wis. 445, 240 N. W. 881 
(1932) (automobile liability); Bernard v. Wisconsin Automobile Ins. Co., 210 
Wis. 133, 245 N. W. 200 (1933) (automobile liability); Cullen v. Travelers’ Ins. 
Co., 214 Wis. 467, 253 N. W. 385 (1934) (automobile liability); see (1934) 9 
Wis. L. Rev. 429. 
“Moe v. Allemania Fire Ins. Co., 209 Wis. 526, 244 N. W. 593 (1932). 
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struction, as in the “violation of law” cases. In Wisconsin the result 
probably must be obtained through specific legislation. 
Irvinc A. Lore 


NEGLIGENCE—PROXIMATE Cause.—Action for personal injuries 
sustained in an automobile accident. The defendant, driving in the 
same direction as the plaintiff’s host, approached the latter’s car 
from the rear at a considerable rate of speed. As defendant was 
about to pass the car in which plaintiff was riding there was a 
sudden deflation of the left rear tire of defendant’s car, causing it 
to swerve. The defendant immediately applied his brakes, which 
caused the car to slow down, but increased the swaying, and while 
he had his brakes on at full force, his car struck the car in which 
plaintiff was riding, causing her injuries. The jury found that 
the collision was caused by the defendant’s negligence in respect to 
speed, management and the distance at which he followed the other 
car just before the collision. On appeal the Wisconsin Supreme 
Court held as a matter of law that defendant’s negligence was not 
the proximate cause of the collision, on the ground that the sudden 
and unforeseen deflation of the tire, without any negligence on de- 
fendant’s part, was an intervening and efficient cause of the accident 
which was unavoidable.* 

In so holding, the court seems to have taken a position some- 
what inconsistent with its decision in Murray v. Yellow Cab Co.,? 
although it makes no mention thereof. In that case the plaintiff 
was injured while standing on the sidewalk at a street intersection 
when the left front wheel of the defendant’s cab fell off, and the 
driver lost control of the cab, which ran upon and across the side- 
walk, striking the plaintiff. It appeared from the evidence that the 
cab was being driven at an excessive rate of speed. The court, 
upholding a verdict for the plaintiff, said: 


“A driver of an automobile should anticipate that some 
part of the car may give way at any moment causing a loss 
of control, and that the serious consequences resulting from 
such a loss of control are augmented by a high rate of speed. 
The jury might well have found that if the car had been 
going at a lawful rate of speed when the wheel came off 
the injury would not have occurred, in which case the ex- 
cessive rate of speed would be the proximate cause of the 
injury. We are not disposed to hold as a matter of law that 
the negligence of the driver of the cab did not constitute a 
proximate cause of plaintiff’s injury.”® 





* Byerly v. Thorpe, 265 N. W. 76 (Wis. 1936). 
*180 Wis. 314, 192 N. W. 1021 (1923). 
* Annotated in (1931) 75 A. L. R. 560, 573. 
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Similarly in the instant case the question is whether the negligence 
of the defendant, as found by the jury, can be said to be the proxi- 
mate cause of the injury. It is submitted that the jury might well 
have found that if the defendant had not been negligent as to speed, 
management, etc. at the time of the deflation of .the tire, the injury 
would not have occurred, in which case such negligence would be 
an actual cause of the injury. Why is one negligent as to speed 
on an open highway? Because any one of a number of things 
may operate to cause the driver to lose control, a very common 
one being a punctured or deflated tire. In this view it would seem 
that the finding by the jury that the negligence of the defendant was 
the proximate cause of the collision should be upheld. 

There have been a number of cases which seem to lend some 
degree of support to the position taken by the court in the instant 
case.* But by and large the Wisconsin court has not adhered to 
such a position,’ although the expressions to be found in many of 
the decisions are somewhat confusing.® 

Considerations of public policy require that besides the showing 
of the essential physical sequence, a legal or proximate connection 





“In Rusczak v. C. & N. W. Ry. Co., 191 Wis. 130, 210 N. W. 361 (1926), the 
jury found that defendant’s flagman negligently failed to signal the driver of the 
automobile as it approached the railroad crossing and further failed to warn the 
driver of the automobile before he drove upon the crossing, and that such negli- 
gence was a proximate cause of the injuries to and death of the plaintiff’s inte- 
state. In reversing, the court said: “Assuming that there was odioam charge- 
able to the defendant by the conduct of the flagman ... in allowing the auto- 
mobile to enter upon or proceed further across the network of tracks, yet such 
negligence did not and could not absolve the driver of the automobile, in pro- 
ceeding the rest of the distance within which there were frequent opportunities 
to see or hear and ascertain whether or not a train was approaching, of his 
duty to so look and learn before placing his car and its occupants in the zone 
of deadly danger. The negligence of the driver, therefore, was a negligence 
intervening between any possible negligence by the flagman ... and the dis- 
astrous result. Such intervening negligence broke the chain of causation neces- 
sary to remain unbroken in order to charge the liability upon the defendant for 
any possible negligence by its flagman ...” See E. L. Chester & Co. v. Wisconsin 
Power & Light Co., 217 Wis. 158, 247 N. W. 861 (1933). 

*See Felix v. Soderberg, 207 Wis. 76, 240 N. W. 836 (1932) (action for 
injuries to a bystander, in which the evidence was held to sustain a finding 
by the jury that the negligence of the defendant in leaving his car in the street 
after a collision was the proximate cause of injuries to the plaintiff. Dissent: 
as a matter of law the negligence of the defendant cannot be considered the 
proximate cause of the plaintiff’s injury, since the independent intervening negli- 
gence of the driver of the second car, and not the existing condition created by 
the defendant, which had become static before the driver of the second car ever 
appeared on the scene, was the proximate cause of plaintiff’s injury); Winchel 
v. Goodyear, 126 Wis. 271, 105 N. W. 824 (1905); Yess v. Chicago B. Co., 124 
Wis. 406, 102 N. W. 932 (1905); Morey v. Lake Superior T. & T. Co., 125 Wis. 
148, 103 N. W. 271, 12 L. R. A. (Nn. Ss.) 221 (1905); Boardman and Lundgren, 
Proximate Cause in Wisconsin (1929) 5 Wis. L. Rev. 142; Herriott, Proximate 
Cause and Negligence in Wisconsin (1927) 4 Wis. L. Rev. 193. 

“See Boardman and Lundgren, Proximate Cause in Wisconsin (1929) 5 Wis. 
L. Rev. 142; Herriott, Proximate Cause and Negligence in Wisconsin (1927) 
4 Wis. L. Rev. 193. 
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likewise must be established. In this manner legal liability may be 
considerably limited within the boundary of physical consequences 
of negligent conduct." The doctrine of proximate cause is thus 
utilized as a means of putting into operation the policy limitations 
of liability.® , 

In the instant case the court quotes with approval from Morey 
v. Lake Superior T. & T. Co.,® a typical description of such an 
intervening event as will break the chain of legal proximity between 
an earlier negligent act and the injury: 


“Whenever a new cause (independent intervening circum- 
stance) intervenes which is not a consequence of the first 
wrongful cause, which is not under the control of the wrong- 
doer, which could not have been foreseen by the exercise of 
reasonable diligence by the wrongdoer, and except for which 
the final injurious consequences would not have happened, 
then such injurious consequences must be deemed too remote 
to constitute the basis of a cause of action.” 


Although the above definition of an intervening efficient cause 
be accepted, yet to hold as a matter of law that the deflation of 
the tire did operate as an independent responsible cause, within that 
definition, seems highly questionable. It is submitted that once the 
defendant is found to have been negligent in getting into the particu- 
lar position, there seems to be no reason for cutting off liability 
because of the sudden deflation of the tire. Ultimately the court’s 
decision must rest upon policy issues of limitation of liability. 

IrvinG A. LorE 


STATUTES—PARTIAL VETO—APPROPRIATION BiLts.—In a recent 
Wisconsin case' an original action of mandamus was brought to 
compel defendant, secretary of state, to publish an alleged law enacted 
by the legislature,? which purported to amend the motor transpor- 
tation act of this state.* The act provided for increased permit fees 
for certain carriers; for changes: in methods of payment of fees, 
in exemptions, in procedure in obtaining licenses, in bond and ‘in- 
surance requirements, in levy of taxes and tax exemptions, and 
affecting interstate carriers. The act was submitted to the Governor 





*E. L. Chester & Co. v. Wisconsin Power & Light Co., 217 Wis. 158, 247 
N. W. 861 (1933); see Beale, The Proximate Causes of an Act (1920) 33 Harv. 
L Rev. 633; Boardman and Lundgren, Proximate Cause in Wisconsin (1929) 
5 Wis. L. Rev. 142; Greene, The Rationale of Proximate Cause (1927). 

Ibid. 

°125 Wis. 148, 103 N. W. 271, 12 L. R. A. (mw. s.) 221 (1905). 

“For an analysis of cases, see Greene, Proximate Cause, c. 2, p. 142 et seg. 

™ Ibid. 

*State ex rel. Finnegan, Atty. Gen. v. Dammann, Secretary of State, 264 
N. W. 622 (Wis. 1936). 

? Wis. Laws 1935, c. 546, known in the legislature as Bill No. 312 S. 

* Wis. Stat. (1933) c. 194 and §76.54. 
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for approval. On the next day the legislature adjourned sine die. 
The Governor approved all the bill except that part which amended 
section 194.04 (4) which increased the permit fees for motor 
carriers; this part he vetoed. Held: judgment for defendant. This 
case raised two questions: 


(1) Was Bill No. 312 S, as enacted by the legislature an ap- 
propriation bill within the meaning of Section 10, Article V of the 
Wisconsin Constitution,* and subject to partial veto by the Governor? 

Except as the executive is given power to approve and disapprove 
parts of a bill, he may only approve or disapprove it as a whole.® 
In a recent case® the Wisconsin court held that the 1930 amendment 
to the Wisconsin Constitution permits the veto of any separable part 
of an appropriation bill, although the part vetoed does not deal with 
appropriations. Many states have constitutional provisions which pro- 
hibit the legislature from passing a bill which contains more than 
one subject. Wisconsin has no such prohibition except as to private 
and local bills.*? The power vested in the Governor to pass independ- 
ently on every separable part of appropriation bills guards against 
the evils of omnibus appropriation bills and the securing of unright- 
eous support from diverse interests, and further enables the Governor 
to approve and to make law some appropriations and to put others 
to the test of securing’ a two-thirds vote of the legislature as a con- 
dition of becoming law.® 

Although no particular form is required for a legislative appro- 
priation of public money, and an intention to such may be 
ascertained from the whole statute,® nevertheless, \to constitute an 
appropriation bill within the meaning of the constitution, the bill 
must contain a clause setting apart a portion of the public moneys 
in a fund applicable to a designated public use, in such a manner 
that the executive officers of the government are authorized to use 
that money and no more, for that object and no other.’® |The bill in 
the principal case concededly did not contain any express appro- 
priation. It was contended, however, that since it amended section 





*The amendment to §10, art. V. of Wis. Const. added in 1930 provides: 
“Appropriation bills may be approved in whole or in part by the Governor and 
the part approved shall become law, and the part objected to shall be returned 
in the same manner as provided for other bills.” 

* Strong v. People, 74 Colo. 283, 220 Pac. 999 (1923); 25 R. C. L. 891. 

*State ex rel. Wisconsin Telephone Co. v. Henry, 218 Wis. 302, 260 N. W. 
486, 99 A. L. R. 1267 (1935). It was conceded in this case that the bill was an 
appropriation bill. As contrasted with the liberal view of the Wisconsin court 
in matter of Governor’s veto power, see State ex rel. Teachers v. Holder, 76 
Miss. 158, 23 So. 643 (1898). 

™Wis. Const. art. IV, §8. 

*State ex rel. Teachers v. Holder, 76 Miss. 158, 23 So. 643 (1898). 

* Riley et al. v. Johnson, State Treasurer, 219 Cal. 513, 27 P. (2d) 760 (1933). 

* State v. La Grave, 23 Nev. 25, 41 Pac. 1075, 1076 (1895); Hunt v. Cal- 
laghan, 32 Ariz. 235, 257 Pac. 648, 649 (1927); State ex rel. Bonsteel v. Allen, 
83 Fla. 214, 91 So. 104 (1922). 
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194.04," and that since this section contained an appropriation, it 
must be held to be an appropriation bill. The court, assuming 
without deciding that any bill containing an appropriation was an 
appropriation bill, held that as the bill in question contained no 
appropriation and only indirectly affected a continuing revolving 
fund, it was not an appropriation bill within the meaning of the 
constitution, on the theory that to hold otherwise would extend the 
scope of the constitutional amendment far beyond the evils it was 
designed to correct and that sections vetoed were revenue raising 
measures as distinguished from appropriation measures. The court 
said, “that since the constitutional amendment deals with appropria- 
tion bills, the bill itself must satisfy the constitutional requisites.” 
Although the decision in this case impairs to some extent the power of 
the Governor effectively to reach objectionable appropriations by 
exercise of the partial veto, it is in accord with the doctrine that 
such amendments must be read with all intendments against en- 
largement beyond its plain words, the constitutional division of 
powers of government forbidding the extension, otherwise than by 
explicit language or necessary implication, of the powers of one 
department to another.” 


(2) As Bill No. 312 S, was not an appropriation bill, did the 
invalid exercise of the veto power by the Governor render unquali- 
fied his approval of the law? 

By virtue of Article V, Section 10 of the Wisconsin Constitu- 
tion,'* the legislature having adjourned sine die within six days after 
the Governor received the bill, it was conceded that the bill needed 
the Governor’s approval to become a law. Hence the court held in 
the principal case that as an express approval of the law as enacted 
was required and only a qualified approval given, the whole act 
failed. This holding is in accord with the great weight of authority.’ 
However, had the legislature adjourned only temporarily and the 
Governor had not returned the bill to the legislature the court un- 
doubtedly would have held that the whole bill became a law.’® All 
the courts’® agree, except the United States Supreme Court,!" that 





4 Wis. Stat. (1933) §194.04 provides (bd), “Each holder of a certificate shall 
pay to the commission an annual fee as provided in this section for each motor 
vehicle permit whose renewal is desired. The fees provided for in this section 
shall be paid into the state treasury and reappropriated as in subsection (5) of 
section 20.51.” 

“7 Wood v. State Administrative Board, 225 Mich. 220, 238 N. W. 16 (1931). 

wu |. If any bill shall not be returned by the Governor within six days 
(Sundays excepted) after it shall have been presented to him, the same shall be- 
come a law unless the legislature shall, by their adjournment, prevent its return, 
in which case it shall not be a law.” (Italics ours). 

“See (1912) 35 L. R. A. (Nn. s.) 592 for a collection of cases. 

“Wood v. State Administrative Board, 255 Mich. 220, 238 N. W. 16 (1931) 
(Michigan has the same constitutional provision as Wisconsin regarding the so- 
called pocket-veto). 

*See Note (1929) 64 A. L. R. 1446. 

"Indians v. U. S., 279 U. S. 655, 49 Sup. Ct. 463, 467, 73 L. ed. 894 (1929). 
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it is only the final adjournment (sine die) of the legislature that 
prevents return of a bill on veto to the legislature, and that a tem- 
porary adjournment does not. 

Wayne B. ScHLInTz 


SURETYSHIP—RIGHT OF SURETY TO SUBROGATION WHEN CRED- 
1ToR’s CLaim Not Futty Satisriep.—When the indebtedness of one 
Strelitz to the defendant bank became due, the bank extended the 
time of payment, additional collateral being furnished in the form 
of a $15,000 note signed by Strelitz and by plaintiff, his wife. Plain- 
tiff signed as co-maker, her sole consideration being the extension 
of the time of payment of her husband’s debt. Strelitz also gave the 
bank a mortgage upon realty owned by him, as security for payment 
of the $15,000 note only, plaintiff joining in the mortgage for the 
purpose of releasing dower. Plaintiff paid the full amount of the 
note when it became due and asked that the mortgage be assigned to 
her. The defendant bank refused and plaintiff brought this suit to 
compel its assignment, the estate of Strelitz having insufficient assets 
to pay the deceased’s debts in full. Held: plaintiff was not entitled 
to subrogation to the rights of the bank under the mortgage unless 
she paid off the balance of the debt of Strelitz, an amount of some 
$27,000.2 

The majority of the court seems to rely upon the general surety- 
ship rule that where the property of one person is used in partially 
discharging an obligation owed by another, and the balance of 
the obligation is not discharged, that the former is not entitled to 
be subrogated to the position of the obligee.? The dissenting opinion 
by Justice Fowler declares that the rule is misapplied by the major- 
ity, and really means that when the surety has paid the full amount 
of his liability, he is then entitled to subrogation to any security 
allocated to secure his particular liability only.* 

The remedy given by the court appears inconsistent with the 
theory applied. It would seem that under the majority opinion the 
bank should have the right to foreclose the mortgage and apply the 
proceeds upon the unpaid debt. The actual decision is that the mort- 
gage is satisfied by payment of the note, and the realty becomes 
part of the general estate of Strelitz. Both the plaintiff and defend- 
ant then share in the estate as general creditors. This result can 
only be explained by the fact that the bank did not ask for priority 
but admitted that payment of the note satisfied the mortgage. The 
minority opinion argues that this admission is sufficient to rule 
the case against the defendant. 





7 Strelitz v. First Wis. Nat. Bank, 264 N. W. 649 (Wis. 1936) (three judges 
dissented). 

2 An extensive annotation of the rule is found in (1920) 9 A. L. R. 1596; 
(1924) 32 A. L. R. 568; (1927) 46 A. L. R. 857; (1928) 53 A. L. R. 304; 
(1934) 91 A. L. R. 855; see Comment (1931) 29 Mich. L. Rev. 753. 

* No authorities directly in point are cited for this proposition. 
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There appear to be two general types of situations to which the 
rule under discussion is applied. In the first, the surety is surety 
for the entire debt of the principal, but with his liability limited to 
a definite amount. Then at the time liability arises the debt of the 
principal exceeds this limit. In the second, the entire debt of the 
principal is secured by collateral, but the surety is liable for only a 
fixed, ascertained part of the debt, usually for just one note of 
several comprising the debt.5 The first type is clearly distinguish- 
able from the Strelitz case; the second differs in that the collateral 
is not allocated to any specific note but secures all of them. In at 
least two cases of this latter type, there is dictum supporting the 
claim of Mrs: Strelitz to subrogation. No direct authority has been 
found upon the point.” 

Where the surety holds security of his insolvent principal, it is 
held that he must give the benefit of it to the creditor until the debt 
is fully paid.® At first glance, this rule appears to lend support to 
the denial of subrogation to Mrs. Strelitz. Its application, however, 
seems to be limited to first type of case stated above.® 





*Six of the eight authorities cited by the majority opinion as supporting the 
principal case are of this type: New Amsterdam Casualty Co. v. City of Astoria, 
256 Fed. 560 (D. Ore. 1919); In re Kimbrough-Veasey Co., 292 Fed. 757 
(N. D. Ga. 1923); National Surety Co. v. Salt Lake County, 5 F. (2d) 34 
(C. A. A. 8th, 1925); Maryland Casualty Co. v. Fouts, 11 F. (2d) 71 (C. A. A. 
4th, 1926); Westinghouse Electric and Mfg. Co. v. Fidelity & Deposit Co., 
251 Mass. 418, 146 N. E. 711 (1925); Musgrave v. Dickson, 172 Pa. 629, 33 Atl. 
705 (1896). One of the other two authorities is but a variant of this type: 
McGrath v. Carnegie Trust Co., 221 N. Y. 92, 116 N. E. 787 (1917). 

‘Examples: National Bank of Commerce v. Rockefeller, 174 Fed. 22 
(C. C. A. 8th, 1909); Barton v. Matthews, 141 Ark. 262, 216 S. W. 693 (1919) 
(cited in the majority opinion, is a variant of this type); State Bank v. Bryan, 
186 Ill. App. 207 (1913) (aff'd, 268 Ill. 151, 108 N. E. 1004, without discussion of 
the subrogation question). 

*State Bank v. Bryan, 186 Ill. App. 207, 209 (1913) (aff'd, 268 Ill. 151, 108 
N. E. 1004, without discussion of the subrogation problem): “Had the appellants 
(sureties) paid the note and the collateral had been pledged to secure that note 
alone, they would have been subrogated to the rights of the creditor in the 
collateral; but that was not the case.” 

National Bank of Commerce v. Rockefeller, 174 Fed. 22, 28 (C. C. A. 8th, 
1909): “If these notes had been pledged as collateral security for the payment 
of those two notes only (the two notes upon which Rockefeller, the surety, was 
liable) the right of Rockefeller, upon paying them, to be subrogated to the rights 
of the pledgee (creditor) would seem to be unquestionable. But such is not the 
Pe 

"Cf. City of Ortonville v. Hahn, 181 Minn. 271, 232 N. W. 320 (1930). 
Quaere: Would the depository sureties still be entitled to subrogation if the 
fidelity sureties and the treasurer were insolvent and could not pay the loss due 
to the excess deposit ? 

* Jenkins v. National Surety Co., 277 U. S. 258, 48 Sup. Ct. 445 (1928); 
Southern Surety Co. v. Braley, 64 F. (2d) 893 (C. A. A. 8th, 1933). 

*No case has been found applying this rule to the second type of case. See 
cases cited in note 8 supra. The majority opinion in the Strelitz case, 264 N. W. 
649, on page 650 seems to assume that if the mortgage had been given to Mrs. 
Strelitz to secure her, that she would be entitled to the preference it would give 
her. 
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The reason for the general rule that the surety has no right of 
subrogation until the whole debt is paid is usually stated to be that 
pro tanto subrogation would embarrass the creditor in collecting 
the balance of his debt.1° Another reason, somewhat similar, is that 
it would give the creditor and surety conflicting claims in the same 
debt.!1 It would seem, however, that neither of these reasons should 
apply in the Strelitz case since the surety paid the entire debt for 
which she was liable, thus ending all claims of the creditor in the 
security for that debt. The creditor received all that he contracted 
for, namely $15,000. It is doubtful if the creditor, at the time of 
taking the note, had any thought that the mortgaged realty might be 
resorted to for payment of the balance of the debt. Since the creditor 
did not so contract, it would seem that Mrs. Strelitz has a higher 
equity and should obtain subrogation. 

The decision in the Strelitz case is not placed squarely upon the 
suretyship rule. There is some discussion as to whether a party 
primarily liable upon a note is entitled to subrogation and whether 
the Negotiable Instruments Law has changed the law of suretyship 
upon the point. The language, however, is ambiguous and it would 
seem that the court has not committed itself upon the question. The 
deciding factor in the case appears to be the rule of subrogation 
discussed above. 

MELVILLE C, WILLIAMS 


TAXATION—CONSTITUTIONALITY OF DIvIDEND Tax.—Section 3, 
Chapter 506, Laws of 1935, as amended by Chapter 552, imposes a 
two and one-half percent tax on the amount of dividends declared by 
all corporations, both domestic and foreign, for the privilege of 
declaring and receiving dividends out of income derived from prop- 
erty located and business transacted within Wisconsin. The tax is 
to be deducted and withheld from such dividends, whether payable 
to residents or non-residents, by the payor corporations. In the 
case of corporations doing business within and without the state, 
the amount of income derived from business transacted and property 
located within the state is to be computed in accordance with the 
provisions of Chapter 71 (Wis. Stat. 1935), the Income Tax Act. 

A Wisconsin corporation doing business in Wisconsin and in 
Minnesota, and having both resident and non-resident stockholders, 
brought an original action against the Wisconsin Tax Commission 
to obtain a declaratory judgment on the question of the constitution- 
ality of the statute.1 The Wisconsin Supreme Court, in holding the 
tax to be constitutional, laid emphasis upon the following points: 





**New Jersey Midland Ry. Co. v. Wortendyke, 27 N. J. Eq. 658 (1876); 
National Surety Co. v. Salt Lake County, 5 F. (2d) 34 (C. C. A. 8th, 1925). 

4 Jenkins v. National Surety Co., 277 U. S. 258, 48 Sup. Ct. 445 (1928) ; 
Iby v. Wrisley, 104 Vt. 148, 158 Atl. 67 (1932). 

*State ex rel. Froedtert Grain and Malting Co., Inc. v. Tax Comm. of Wis., 
265 N. W. 673 (Wis. 1936). 
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1. The tax was not one upon property, as the relator had con- 
tended, but was an excise tax upon a privilege, in this case 
the transfer of property. 


2. The tax was not invalid because imposed upon something 
which was not a privilege but a right, since the word “priv- 
ilege” as used in tax statutes is synonymous with “right,” 
and further, because a tax of this type is best characterized 
as a tax on the transaction involved. 


3. Although the legislature may perhaps have considered this 
a tax upon the recipient, (it was called a tax upon the privilege 
of declaring and receiving dividends), yet since it is within 
the authority of the court to determine the nature and effect 
of the tax,? this tax was held to be an excise or privilege 
tax upon the transaction of transferring dividends from the 
corporation to its stockholders. 


4. The statute does not impair the obligation of the contract of 
the corporation with its stockholders because the act of de- 
claring the dividend is necessary to create the debtor-creditor 
relationship,* and because, if a state has the power to tax, no 
pre-existing contract can invalidate the exercise of that 
power.* 


5. The statute did not violate the due process clause of the 
Fourteenth Amendment. When a dividend is declared it 
becomes a debt due from the corporation to the stockholders, 
so that, if this had been a property tax or a tax on a non- 
resident, following the principle mobilia sequunter personam, 
the state of the creditor’s domicile alone could tax.® Since, 
however, this is an excise tax, this jurisdictional rule has no 
application to the statute under consideration. 


The court also drew an analogy between the tax upon dividends 
as a tax on the transfer of property, and taxes imposed upon 
transfers by inheritance. In this connection the court made one 
statement which is susceptible of an interpretation which would be 
in clear conflict with the present trend of recent United States 
Supreme Court cases having to do with jurisdiction to tax; to quote: 


“Tt (the tax) is imposed on the devolution of income, 
derived from transaction of business within the state which 





?Macallen v. Massachusetts, 279 U. S. 620, 49 Sup. Ct. 432, 73 L. ed. 
774 (1928). 

* Travis v. Yale & Towne Mfg. Co., 252 U. S. 160, 40 Sup. Ct. 228, 64 L. ed. 
460 (1919). 

*Chanler v. Kelsey, 205 U. S. 466, 27 Sup. Ct. 550, 51 L. ed. 882 (1906); 
State v. Mollier, 96 Kan. 514, 152 Pac. 771, L. R. A. 1916C, 551 (1885). 

* Farmers’ Loan and Trust Co. v. Minnesota, 280 U. S. 204, 50 Sup. Ct. 
174, 76 L. ed. 313 (1931). 
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is confessedly a proper subject of taxation. It is as much 
subject to an excise tax as is an inheritance tax, and the 
Supreme Court of the United States recognizes such taxes 
as not violating the United States Constitution.’ 


This language must be read in the light of the constitutional 
rule that an inheritance tax? or any form of excise tax® can only 
be imposed by the state having jurisdiction over the property trans- 
ferred. Th: Wisconsin cannot impose an inheritance tax upon the 
transfer of intangible property which the court finds has a tax 
situs in IIlinois,? for example, on stocks, bonds, bank accounts or 
ordinary credits owned by a decedent having a domicile in Illinois. 
The mere fact that the state attempting to tax exercises some 
authority over the transfer may not of itself give that state juris- 
diction to tax.!° 


In First National Bank v. Maine, the United States Supreme 
Court distinguished an inheritance tax upon the succession of stock 
owned by a non-resident decedent from a stock transfer tax by the 
state of incorporation upon the issuance of a new certificate to take 
the place of the old. The inheritance tax and jurisdiction to levy it 
were said to be based on the power to control the succession; the 
stock transfer tax and jurisdiction to levy it were said to be based 
upon the power of the state to control and condition the operations 
of a corporation which it creates. 

Neither basis of jurisdiction to tax would justify the Wisconsin 
tax on dividends as applied to non-resident foreign corporations. 
Does the fact that a corporation does business in Wisconsin give this 
state the jurisdiction to tax the declaration of a dividend, to the 





*State ex rel. Froedtert Grain and Malting Co., Inc. v. Tax Commission of 
Wis., 265 N. W. 673, 676 (Wis. 1936), citing Magoun v. Ill. Trust and Savings 
Bank, 170 U. S. 283, 18 Sup. Ct. 594, 42 L. ed. 1037 (1898). 

' Frick v. Pennsylvania, 268 U. S. 473, 45 Sup. Ct. 603, 69 L. ed. 1058 (1925). 

* Provident Savings Life Assurance Soc. v. Kentucky, 239 U. S. 103, 36 Sup. 
Ct. 34, 60 L. ed. 167 (1915). 

* Farmers’ Loan and Trust Co. v. Minn., 280 U. S. 204, 50 Sup. Ct. 98, 
74 L. ed. 371 (1930); First National Bank v. Maine, 284 U. S. 312, 42 Sup. 
Ct. 174, 76 L. ed. 313 (1931). 

*On motion for rehearing, State ex rel. Froedtert Grain and Malting Co., 
Inc. v. Tax. Comm. of Wis., 267 N. W. 52 (Wis. 1936), the court again states 
that the statute provides for an excise tax and is quite as constitutional as a 
state inheritance tax, a tax on stock transfers, on transfer of property by deed, 
or upon the salaries of non residents earned within the state, all of which have 
been held constitutional. Magoun v. Ill. Trust & Savings Bank, 170 U. S. 283, 
18 Sup. Ct. 594, 42 L. ed. 1037 (1898); York ex rel. Hatch v. Reardon, 204 U. S. 
152, 27 Sup. Ct. 188, 51 L. ed. 415 (1907); Keeney v. Comptroller, 222 U. S. 
525, 32 Sup. Ct. 105, 56 L. ed. 299 (1911); Travis v. Yale & Towne Mfg. Co., 
252 U. S. 560, 40 Sup. Ct. 228, 64 L. ed. 460 (1919). It will be noticed that all 
these cases were decided before the United States Supreme Court issued its 
interdict on double taxation. The Wisconsin court’s position seems to be that 
earnings in the state are in the same classification as tangible property within 
the state and therefore equally subject to an excise tax. 
™ 284 U. S. 312, 52 Sup. Ct. 174, 76 L. ed. 313 (1931). 
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extent that the income out of which the dividend is declared, was 
earned in this state? The declaration of a dividend seems to be an 
internal affair of the corporation, over which, by general rules of 
comity, the state of incorporation has jurisdiction and control.!? 
The court would therefore probably have difficulty in finding a 
privilege which occurred in Wisconsin. 

An illustration of such a situation came before the United 
States Supreme Court in New York, Lake Erie and Western Ry. 
Co., v. Pennsylvania..* The Court there held that Pennsylvania 
could not force the railroad company, a New York corporation, to 
withhold from its interest payments to bondholders resident in 
Pennsylvania a tax which the state had placed upon such payments, 
even though part of its track was in Pennsylvania. The payments 
were by the terms of the contract to be made in New York. The 
court there said: 


“The New York, Lake Erie, and Western Ry. Co. is 
not subject to regulations established by Pennsylvania in 
respect to the mode in which it shall transact its business 
in the state of New York. The money in the hands of the 
company in New York to be applied by it in the payment 
of interest, which by the terms of the contract is payable 
in New York, and not elsewhere, and is property beyond 
the jurisdiction of Pennsylvania, and Pennsylvania is with- 
out power to say how the corporation holding such money 
in another state shall apply it.” 


This case is not an absolute authority that Wisconsin had no juris- 
diction to tax the declaration of dividends by a foreign corporation, 
because there a contract right which could not be impaired required 
the company to pay the interest at a certain place and to a certain 
amount. Further, in the case of a dividend on stock, an affirmative 
act on the part of the corporation is necessary to create the debt. 
Hence the instant case leaves unanswered the problem of how to 
find a Wisconsin tax situs for a foreign corporation’s privilege of 
declaring a dividend. 

The court held the present statute created an excise tax. If the 
tax were one upon the income of corporations (as, speaking prag- 
matically, it seems to be) the question arises whether or not it 
would have been simpler to increase the general income tax upon 
corporations.14 In fact the court might well have said that this 
was the general result of the legislation in spite of the terminology 





*2 Beale, Conflict of Laws (1935) §192.1, p. 885; Restatement, Conflict of 
Laws (1934) §198. 

153 U. S. 628, 14 Sup. Ct. 952 (1894). 

“See Wis. Stat. (1935) c. 71. 
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used in the statute.15 If this had been done there would have been 
no constitutional question. First, the problem of retroactive taxa- 
tion would not have been serious since “an income tax which is 
given retroactive effect by the legislature cannot possibly be assailed 
on constitutional grounds, if it applies to the year in which the 
law is enacted, or if it applies to prior or recent transactions.”2® Sec- 
ond, with respect to the problem of the jurisdiction to levy an income 
tax, reference is made to Lawrence v. State Tax Commission," a 
case decided subsequent to Baldwin v. Missouri,1® Farmers Loan 
and Trust Company v. Minnesota’® and First National Bank v. 
Maine,?© where the Court held that the domicile itself furnished a 
basis for income taxation and that a state could constitutionally tax 
its own citizens on their net income, though derived fully from activ- 
ities carried on by them in other states. As a result the only way in 
which the Court could avoid double taxation of incomes would be by 
overruling Shaffer v. Carter,4 a case which held that a state could 
tax incomes accruing to non-residents on their property located or 
business conducted within the state. It is true that the Shaffer case 
was decided prior to the adoption of the “single man, single tax” 
doctrine in the inheritance tax field. It is also true that the majority 
opinion in Senior v. Braden™* inferentially overruled Maguire v. 
Trefry,”3 a case which held that the domicile of the cestui que trust 
could tax the income derived from the corpus of the trust held out- 
side the state. However, to overrule the Shaffer case would lend 
such an inducement for large income taxpayers to transfer their 
domiciles to states that have no income tax, that the court would 
probably not take such a step even though the logic of their inher- 
itance tax decisions might seem to require it. 





*On motion for rehearing, State ex rel. Froedtert Grain and Malting Co., 
Inc. v. Tax Comm. of Wis., 267 N. W. 52, 56 (Wis. 1936), in considering the 
question of the constitutionality of the tax as applied to foreign corporations 
doing business in the state of Wisconsin, court said: “We perceive no more 
difficulty in taxing the transfer of dividends of foreign corporations attributable 
to business transacted on property situated within the state than in taxing such 
cerporations on income so derived, and the validity of the latter form of 
taxation is established. The fact that the dividends involved are derived from 
earnings within the state gives them a constructive situs within the state.” 
The court does not explain what is meant by “constructive situs.” 

*Van Dyke v. Tax Comm., 217 Wis. 528, 259 N. W. 700 (1935). The 
courts agree on this point. See Stockdale v. Insurance Co., 87 U. S. 323, 331, 
22 L. ed. 348 (1874); Cooper v. U. S., 280 U. S. 409, 50 Sup. Ct. 164, 165 
(1929); Brushaber v. Union Pacific Ry. Co., 240 U. S. 1, 36 Sup. Ct. 236 
(1916); Ballard, Retroactive Federal Legislation (1935) 48 Harv. L. 592; 
Neuhoff, Retrospective Tax Laws (1935) 21 St. Louis L. Rev. 1. 

7286 U. S. 276, 52 Sup. Ct. 556, 76 L. ed. 1102 (1932). 

* 281 U.S. 586, 50 Sup. Ct. 436, 74 L. ed. 1056 (1930). 

* 280 U. S. 204, 50 Sup. Ct. 98, 74 L. ed. 371 (1930). 

™* 284 U.S. 312, 52 Sup. Ct. 174, 76 L. ed. 313 (1931). 

™ 252 U. S. 32, 40 Sup. Ct. 221, 64 L. ed. 445 (1920). 

™ 2905 U.S. 422, 55 Sup. Ct. 800, 79 L. ed. 1520 (1935). 

*253 U. S. 12, 40 Sup. Ct. 417, 64 L. ed. 739 (1920). 
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The Wisconsin dividend tax shows the amazing patchwork our 
legislative system has become, since the Wisconsin tax would en- 
courage the corporation to build up a surplus while the federal gov- 
ernment, on the other hand, now proposes to tax corporations which 
do not divide their surplus. This instance is another example of 
the struggle by a state to adjust its tax system to an economy strik- 
ingly different from the one for which it was devised.** 

Owen D. NEE 
ELIzABETH GASPAR 


TAXATION—EsTATE TAx—PassING OF INTEREST AFTER DEATH 
—The decedent irrevocably transferred certain securities to a trustee 
who was to pay the income therefrom to decedent’s daughter during 
her life and on her death, the remainder over to named persons. But 
if the beneficiaries predeceased the settlor, then the trust was to end 
and the trust estate to revert to settlor absolutely. Upon settlor’s death, 
the Commissioner of Internal Revenue included the value of the 
trust corpus for tax purposes as part of decedent’s gross estate on 
the grounds that grantor, having reserved the right to a reinvesting 
of property in himself on happening of a contingency, the transfer 
to the trustee was one “intended to take effect in possession or en- 
joyment at or after his death” within the meaning of section 302(c), 
Revenue Act of 1924.1 Held: These securities are not subject to 
tax, for the death of settlor passed no interest to any of the benefi- 
ciaries of the trust, it merely converted a possibility of reverter into 
an utter impossibility.” 

This decision is no doubt in line with the previous decisions of 
the United State Supreme Court interpreting this section of the 
Revenue Act. First, there is that line of cases holding that the reser- 
vation of a life estate in the settlor does not create a transfer that 
is “intended to take effect in possession and enjoyment at or after 
death” provided there is no power of revocation reserved.* Then 





“Taxation of dividends is not exactly a new device. The power of the 
state legislature to tax the powers and privileges of a corporation and measure 
the tax by the dividends paid in the current year was upheld in People v. 
Home Ins. Co., 92 N. Y. 328 (1883); aff'd, Home Ins. Co. v. New York, 134 
U. S. 594, 10 Sup. Ct. 593, 33 L. ed 1025 (1890); see Barnes v. The Railroads, 
84 U. S. 294, 21 L. ed. 544 (1872). 

*Sec. 302 provides that there shall be included in the gross estate the value 
of all property: 

“(c) To the extent of any interest therein of which the decedent has at any 
time made a transfer, or with respect to which he has at any time created a 
trust, in contemplation of or intended to take effect in possession or enjoyment 
at or after his death.” 43 Stat. 253, 304 (1924), 26 U. S. C. A. §411 note. 

* Helvering v. St. Louis Union Trust Co., 56 Sup. Ct. 74 (1935). 

* May v. Heiner, 281 U. S. 238, 50 Sup. Ct. 286, 74 L. ed. 826 (1929); Comm. 
of Int. Rev. v. Northern Trust Co., 41 F. (2d) 732 (C. C. A. 7th, 1930), aff'd, 
283 U. S. 782, 51 Sup. Ct. 342, 75 L. ed. 1412 (1930); Carnill v. McCaughn, 
30 F. (2d) 696 (E. D. Pa. 1929); Citizens and So. Nat. Bank v. U. S., 4 F. 
Supp. 408 (S. D. Ga. 1933); Safe Deposit and Trust Co. of Baltimore v. Tait, 
70 F. (2d) 79 (C. C. A. 4th, 1934); (1930) 67 A. L. R. 1258; see Surrey & 
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there are those cases in which the tax statute was passed between the 
date of the trust deed and the death of the settlor who held the possi- 
bility of reverter, such cases holding that the beneficiaries’ interest 
vested before the act passed and that the tax could not be applied re- 
troactively.4 Other federal court as well as state court decisions 
lend weight to the result in the principal case.5 This means that 
even though the beneficiary has a much more valuable and saleable 
interest after death of the settlor, he receives nothing which is signifi- 
cant enough to tax. The result is, however, strictly correct from the 
law of trusts and conveyancing point of view.® 

The chief importance of this decision rests in the fact that the 
result of Klein v. U. S." may be avoided by careful draftsmanship. 
A to B for life and remainder to A, but if B should survive A, then 
to B in fee simple. The court held in the Klein case that only a life 





Paronsen, Inter Vivos Transfers and the Federal Estate Tax (1931) 32 Col. L. 
Rev. 1332; Rottschaefer, Taxation of Transfers Intended to Take Effect in Pos- 
session or Enjoyment at Grantor’s Death (1930) 14 Minn. L. Rev. 453, 613. 

‘Nichols v. Coolidge, 274 U. S. 531, 47 Sup. Ct. 710, 71 L. ed. 1184 (1927); 
Coolidge v. Long, 282 U. S. 582, 597, 51 Sup. Ct. 306, 75 L. ed. 562 (1930); 
Chouteau v. Allen, 170 Fed. 412 (C. C. A. 8th, 1909); Ward v. Sage, 185 Fed. 
7 (C. C. A. 2nd, 1911); Curly v. Tait, 276 Fed. 840 (Md. 1921); Boyd v. U.S., 
34 F. (2d) 488 (Conn. 1929); Williams v. U. S., 41 F. (2d) 895 (Ct. Cl. 1930); 
McCaughn v. Carnill, 43 F. (2d) 69 (C. C. A. 3rd, 1930); Hodgkin v. Comm. 
of Int. Rev., 44 F. (2d) 43 (C. C. A. 7th, 1930), cert. denied, 283 U. S. 825, 
51 Sup. Ct. 350, 75 L. ed. 1439 (1930); Matter of Seaman, 147 N. Y. 69, 
41 N. E. 401 (1895); Matter of Pell, 171 N. Y. 48, 63 N. E. 789 (1902); 
Houston’s Estate, 276 Pa. 330, 120 N. E. 267 (1923). 

* Nichols v. Coolidge, 274 U. S. 531, 47 Sup. Ct. 710, 71 L. ed. 1184 (1927); 
May v. Heiner, 281 U. S. 238, 243, 50 Sup. Ct. 286, 74 L. ed. 826 (1929). In 
Coolidge v. Long, 282 U. S. 582, 631, 51 Sup. Ct. 306, 75 L. ed. 562 (1930) the 
following test was laid down: “The test to be applied in cases arising under 
the Federal Estate Tax Law is whether the transferor has parted with every 
vestige of control over the beneficial enjoyment and possession of the property 
and not whether the beneficiary has received it.” Helvering v. Duke, 23 B. T. A. 
1103, aff'd without opinion, 290 U.S. 591, 54 Sup. Ct. 95, 78 L. ed. 521 (1933); 
Becker v. St. Louis Union Trust Co., 76 F. (2d) 851 (C. C. A. 8th, 1935), aff'd, 
56 Sup. Ct. 78 (1935); Nichols v. Bradley, 27 F. (2d) 47 (C. C. A. 1st, 1928). 
But see Clapp v. Mason, 94 U. S. 589, 24 L. ed. 212 (1876); Wright v. Blakes- 
lee, 101 U. S. 174, 25 L. ed. 1048 (1879); Mason v. Sargent, 104 U. S. 689, 
26 L. ed. 894 (1881); Vanderbilt v. Eidman, 196 U. S. 480, 25 Sup. Ct. 331, 
49 L. ed. 563 (1904); Cahen v. Brewster, 203 U. S. 543, 27 Sup. Ct. 174, 51 L. ed, 
310 (1906); Hertz v. Woodman, 218 U. S. 205, 30 Sup. Ct. 621, 54 L. ed. 1001 
(1909) ; Moffitt v. Kelly, 218 U. S. 400, 31 Sup. Ct. 79, 54 L. ed. 1086 (1910); 
Industrial Trust Co. v. U. S., 9 F. Supp. 817 (Ct. Cl. 1935). 

The New York and Illinois courts reach the same result in applying their 
succession tax statutes. People v. Northern Trust Co., 330 Ill. 238, 161 N. E. 
525 (1928); In Matter of Barstow, 256 N. Y. 647, 177 N. E. 177 (1931); In Re 
Schweinert’s Estate, 234 N. Y. Supp. 307, 133 Misc. Rep. 702 (1929). 

*McArthur v. Scott, 113 U. S. 340, 379, 5 Sup. Ct. 652, 28 L. ed. 1015 
(1884) ; Comm. of Int. Rev. v. Rosser, 64 F. (2d) 631 (C. C. A. 3rd, 1933); 
Blanchard v. Blanchard, 83 Mass. 223 (1861); Moore v. Lyons, 25 Wend. 119 
(N. Y. 1840); 2 Washburn, Real Property (6th ed. 1902) para. 1580; Gray, 
Rule Against Perpetuities (1st ed. 1886), §§101-104, p. 62. 

"283 U.S. 231, 51 Sup. Ct. 398, 75 L. ed. 996 (1930); see Sargent v. White, 
50 F. (2d) 410 (C. C. A ist, 1931); Comm. of Int. Rev. v. Schwarz, 74 F. (2d) 
712 (C. C. A. 2nd, 1935). 
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estate vested in B and on death of A, a larger estate was transmitted 
to B and such was taxable as “intended to take effect in possession 
or enjoyment at or after death.” However, under the principal case 
if the conveyance is in the following form no taxable interest passes 
to the beneficiary on settlor’s death: A to B and his heirs absolutely 
and irrevocably but if B should predecease A, then to A and his heirs. 
From a practical viewpoint exactly the same result is accomplished 
by both forms of conveyance, but the former subjects the beneficiary 
to an estate tax on settlor’s death while the latter does not. Whether 
or not the same differentiation will be made by the state courts in 
applying their succession tax statutes is doubtful although already 
some state courts seem to have made the same distinction.’ 

It is interesting to speculate whether or not Congress could 
constitutionally impose an estate tax on the cutting off of such a 
possibility of reverter.° This case may be considered as an indica- 
tion that such a levy; would be declared unconstitutional as an im- 
position on one party of a tax on property completely vested in 
another. But the court has many times’ stated and very recently 
repeated in Helvering v. City Bank" that Congress may adopt 
measures reasonably calculated to prevent avoidance of a tax. The 





* People v. Northern Trust Co., 330 Ill. 238, 161 N. E. 525 (1928); State 
ex rel. Tozer v. Probate Court of Washington County, 102 Minn. 268, 113 N. W. 
888 (1907); In Re Schweinert’s Estate, 234 N. Y. Supp. 307, 133 Misc. Rep. 
702 (1929); In Matter of Barstow, 256 N. Y. 647, 177 N. E. 177 (1931), affirm- 
ing 230 App. Div. 371, 244 N. Y. Supp. 588 (1930). But see Brady v. Harn, 
45 F. (2d) 454, 457 (C. C. A. Ist, 1930); Safe Deposit and Trust Co. of Balti- 
more v. Tait, 70 F. (2d) 79 (C. A. A. 4th, 1934); Clark v. Fay, 205 Mass. 228, 
235, 91 N. E. 328 (1910); Magee v. Comm. of Corp. and Tax., 256 Mass, 512, 
$15, 153 N. E. 1 (1926); Boston Safe Deposit and Trust Co. v. Comm. of Corp. 
and Tax., 267 Mass. 240, 166 N. E. 729 (1928); Coolidge v. Comm. of Corp. 
and Tax., 268 Mass. 443, 167 N. E. 757 (1929). 

* Tyler v. U. S., 281 U. S. 497, 502, 50 Sup. Ct. 356, 74 L. ed. 991 (1929); 
Coolidge v. Long, 282 U. S. 582, 51 Sup. Ct. 306, 75 L. ed. 562 (1930) (dissent 
of Roberts, J.); Phillips v. Dime Trust and Savings Deposit Co., 284 U. S. 160, 
52 Sup. Ct. 46, 76 L. ed. 220 (1931). In Burnet v. Wells, 289 U. S. 670, 678, 53 
Sup. Ct. 761, 77 L. ed. 1439 (1932) there is the following quotation: “Refine- 
ments of title have at times supplied the rule when the question has been one of ' 
construction and nothing more, a question as to the meaning of a taxing act to be 
read in favor of the taxpayer. Refinements of title are without controlling force 
when a statute unmistakable in meaning, is assailed by a taxpayer as overpassing 
the bounds of reason, an exercise by the lawmakers of arbitrary power. In such 
circumstances the question is no longer whether the concept of ownership re: 
in the statute is to be squared with the concept embodied more or less vaguely in 
Common Law traditions. The question is whether it is one that an enlightened 
legislator might act upon without affront to justice. Even administrative con- 
venience, the practical necessities of an efficient system of taxation will have heed 
and recognition witbin reasonable limits . . . Government in casting about for 
proper subjects of taxation is not confined by the traditional classification of 
interests or estate. It may tax, not only ownership, but any right or privilege 
that is a constituent of ownership.” See 45 Yale Law Journal 684 (1936). 

* Nichols v. Coolidge, 274 U. S. 531, 542, 47 Sup. Ct. 710, 71 L. ed. 1184 
(1927); Milliken v. U. S., 283 U. S. 15, 20, 51 Sup. Ct. 324, 75 L. ed. 809 (1930) ; 
U. S. v. Wells, 283 U. S. 102, 116, 51 Sup. Ct. 446, 75 L. ed. 867 (1930). 
™ 56 Sup. Ct. 70, 73 (1935). 
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test of validity in respect of due process of law is whether the means 
adopted is appropriate to the end. A legislative declaration that a 
status of the taxpayer’s creation shall, in the application of the tax, 
be deemed the equivalent of another status falling normally within 
the scope of the taxing power, if reasonably requisite to prevent 
evasion, does not take property without due process. Likewise, the 
United States Supreme Court has stated that the power of taxation 
is eminently practical and the power to tax the privilege of transfer 
at death cannot be controlled by the mere choice of the formalities 
or niceties of conveyancing,!* although the majority in the principal 
case seem to disregard this argument advanced in Justice Stone’s 
dissent.** 
Joun F. THompson 





™ Saltonstall v. Saltonstall, 276 U. S. 260, 271, 48 Sup. Ct. 225, 72 L. ed. 565 
(1927); Chase National Bank v. U. S., 278 U. S. 327, 338, 49 Sup. Ct. 126, 
73 L. ed. 405 (1928); Tyler v. U. S., 281 U. S. 497, 502, 50 Sup. Ct. 356, 74 
L. ed. 991 (1929); Corliss v. Bowers, 281 U. S. 376, 378, 50 Sup. Ct. 336, 74 
L. ed. 916 (1929); Klein v. U. S., 283 U. S. 231, 51 Sup. Ct. 398, 75 L. ed. 996 
(1930) ; Burnet v. Harnel, 287 U. S. 103, 53 Sup. Ct. 74, 77 L. ed. 199 (1932); 
Palmer v. Bender, 287 U. S. 551, 53 Sup. Ct. 225, 77 L. ed. 489 (1932); Burnet 
v. Geggenheim, 288 U. S. 280, 283, 53 Sup. Ct. 369, 77 L. ed. 748 (1932); Burnet 
v. Wells, 289 U. S. 670, 53 Sup. Ct. 761, 77 L. ed. 1439 (1932). 

* 56 Sup. Ct. 74, 78 (1935). 
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NEWS OF THE SCHOOL 


ORDER OF THE CoiF: The following members of the senior class 
were initiated into the Wisconsin chapter of the Order of the Coif 
on May 21, 1936: Lee K. Beznor, David L. Fulton, Francis W. 
Laurent, Doris Lehner, Marjorie Loomis, Samuel Miller, Owen D. 
Nee, Charles E. Nieman, Albert D. Nohr, Marshall Norseng, John 
F. Thompson, Joseph G. Werner and Melville C. Williams. Judge 
A. H. Reed of Wausau, circut judge of the sixteenth circuit, was 
initiated as an honorary member. 


Law Review AND Lecat Arp: The law school faculty made 
the following appointments of officers for the Wisconsin Law Re- 
view, to serve during the year 1936-37: Albert F. Neumann, editor- 
in-chief ; Hilbert P. Zarky, managing and note editor; Thomas E. 
Fairchild, legislation editor; Mildred Sharp, secretary. John Rippe 
will serve as chairman of the Legal Aid Bureau during the ensuing 
year. 


Wisconsin Law FE.LtowsuHips: The following students have 
been appointed Fellows in Law for the school year 1936-37: Henry 
J. Fox, John F. Thompson, Joseph G. Werner. These fellowships 
enable the students to work with the administrative departments 
of the State, and upon completion of a thesis, lead to the degree of 
Doctor of Juridical Science. 


Honors: The Salmon W. Dalberg Scholarship Prize was awarded 
to Owen D. Nee. The following students graduated from the law 
school with honors: Doris Lehner, Marjorie Loomis, Owen D. Nee. 


Law ScHoot BANguet: The Annual Law School Association 
Banquet was held May 7, 1936. Mr. Edward Dempsey of Oshkosh 
was the principal speaker. 


Facutty: Professor Charles S. Collier of George Washington 
University, Washington, D.C., served as visiting professor at the 
Wisconsin Law School during the second semester of the academic 
year 1935-36. 

Professor Ray A. Brown has just published a treatise on the 
law of personal property with Callaghan & Co. of Chicago. 

Professor Nathan P. Feinsinger is teaching at the Michigan Law 
School during the current summer session. 


Law Scuoot Association Orricers: Officers of the Wisconsin 
Law School Association for 1936-37 are as follows: Charles A. 
Orth, Jr., president; Walter M. Bjork, vice-president; Stanley C. 
Fruits, secretary-treasurer. 
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Ademption. 
Recent Wisconsin cases, 73. 
Administrative Law. 
See Constitutional Law; Work- 
men’s Compensation. 
Judicial review of Jurisdictional 
questions, 564. 
Administrators. 
See Executors and Administra- 
tors; Probate. 
Admission by Adoption. 
See Evidence. 
Agents. 
See Principal and Agent. 
Agriculture Adjustment Act. 
See Contracts; Constitutional 
Law. 
Validity of, 437. 
Agriculture and Markets. 
Recent Wisconsin legislation, 151. 
“And /or.” 
Use and interpretation of, 441. 
Arrest and Bail. 
See Criminal Law. 
Attorney and Client. 
Inexperience of counsel in crim- 
inal trial, 35. 
Automobiles. 
See Negligence. 
Hit and run driving, recent Wis- 
consin legislation, 153. 
Automobile Insurance. 
See Insurance. 


Banking Corporations. 


Recent Wisconsin legislation, 
131. 
Bankruptcy. 


“Farmer,” amendment changing 
definition of, 86. 


Banks and Banking. 
Banking corporations, work of 
Wisconsin legislature, 131. 


Branch stations authorized, work 
of Wisconsin legislature, 131. 

Building and loan associations, 
guarantee corporations, work 
of Wisconsin legislature, 134. 

Capital notes and debentures, 
work of Wisconsin legislature, 
133. 

Commission, work of Wisconsin 
legislature, 132. 

Criminal laws relating to, recent 
Wisconsin cases, 32. 

Deposits, escheat of, 401. 

Failure of bank, liability of exe- 
cutors and administrators for 
losses due to, 420. 

Federal agencies, integration 
with, work of Wisconsin legis- 
lature, 133. 

General banking law overhauled, 
work of Wisconsin legislature, 
131. 

Recent Wisconsin cases, 10. 

Bequests. 
See Wills. 
Bills and Notes. 

Assignments, language of affect- 
ing title and liability, 406. 

Indorsements, effect of assign- 
ment on title and liability, 406. 

Blood Tests. 
Recent Wisconsin legislation, 156. 
Building and Loan Associations. 
See Banks and Banking. 


Chattel Mortgages. 
After-acquired property, 
not in esse, 285. 


crops 


Collective Bargaining. 
See Labor Law; Constitutional 
Law. 
Comparative Negligence. 
See Negligence. 
Condemnation. 
See Eminent Domain. 














Conflict of Laws. 
Requirement of full faith and 
credit to foreign tax judg- 

ments, 567. 


Consolidation. 
Of counties, work of Wisconsin 
Legislature, 141. 


Constitutional Law. 

A.A.A., validity of, 437. 

Amendment, giving power to 
regulate national economy, 321. 

Bank deposits, escheat of, 401. 

Cash distribution by the govern- 
ment, 316. 

Collective bargaining, validity of 
ordinance authorizing closing 
place of business if employer 
refuses to, 254. 

Counties, zoning power, 543. 

Delegation of powers, 88. 

Delegation of powers, Wisconsin 
Recovery Act, 430. 

Dividend tax, validity of, 587. 

Due process of law, recent Wis- 
consin cases, 25. 

Emergency legislation, recent 
Wisconsin cases, 22. 

Equal protection clause, recent 
Wisconsin cases, 23. 

Escheat of bank deposits, 401. 

Executive power, recent Wiscon- 
sin cases, 24. 

Expanding Meaning of the Con- 
stitution, 323. 

Fair competition, 430. 

Federal government’s right to 
distribute electric power, 107. 

Full faith and credit to foreign 
judgments for taxes, 567. 

Income tax, exemption of interest 
on money loaned within state, 
434, 

Income tax, validity of provi- 
sions, recent Wisconsin cases, 
75. 

Interstate commerce, 88. 

Interstate compacts, 320. 

Judicial jurisdiction, extension 
of, 324. 

Norris-La Guardia Act, 552. 


N.R.A., 88. 

Private rights, extension of ju- 
dicial protection of, 335. 

Privileges and immunities, ex- 
clusion from taxation of in- 
come from money loaned with- 
in state, 434. 

Probation, revocation of without 
hearing, 291. 

Production, Prices, Incomes and 
the Constitution, 313. 

Spending power of Congress, 238. 

Statute precluding action on 
mortgage notes without fore- 
closure, 56. 

Taxation, compensating tax, val- 
idity of, 449. 

Taxing powers, 238. 

7. ¥. hey WM 

Wages and hour regulation, 317. 

Wisconsin Recovery Act, 430. 

Wisconsin Supreme Court, re- 

cent cases, 22. 

Zoning power of counties, 543 


Contempt of Court. 


See Courts. 


Contracts. 


A.A.A., third party beneficiary 
under, 111. 

“And/or,” use and interpretation 
of, 441. 

Consideration for modification of 
executory, 288. 

Damages, duty to minimize, 108. 

Executory, consideration for 
modification of, 288. 

Forced delay, duty of injured 
party to minimize damages for, 
108. 

In lieu of foreclosure, recent 
Wisconsin cases, 53. 

Modification, executory, consid- 
eration for, 288. 

Third party beneficiary under 
A.A.A.,, 111. 

Vendor and purchaser, recent 
Wisconsin cases, 26. 

Wisconsin Supreme Court, re- 
cent cases, 26. 














Contributory Negligence. 
See Negligence. 
Conveyances. 
Mortgagor to mortgagee, when 
defeasible, 118. 
Coram Nobis. 
Writ of error, 248. 


Corporations. 

Banking, recent Wisconsin legis- 
lation, 131. 

Capitalization, stock dividend in- 
creasing, 404. 

Director’s duty to disclose when 
purchasing from stockholder, 
547. 

Foreign, jurisdiction to tax in- 
come from patent or stock sale, 
300. 

Incorporation in 
than Wisconsin, 
—ability to do business on a 

corporate basis, 468. 
—mechanics of incorporation, 
464, 
—merger 
465. 

—nature of concern, 459. 

—-provisions relating to direc- 
tors and stockholders, 466. 

—provisions relating to organ- 
ization, 461. 

—statutes relating to taxation, 


states other 


and_ consolidation, 


476. 
—table of time of incorpora- 
tion, 458. 


Stock dividend increasing capi- 
talization, application of Sec. 
180.10 Wis. Stat. (1935), 404. 

Taxation of income from patent 
or stock sale by foreign, 300. 

County. 

Consolidation, recent Wisconsin 

legislation, 141. 


Constitutionality of zoning 
power, 543. 
Zoning, recent Wisconsin legisla- 
tion, 136. 
Courts. 


See Wisconsin Supreme Court. 
Contempt of, jury trial for in- 
direct, 296. 


Contempt of, newspaper reporter 
refusing to divulge source of 
information, 574. 

Criminal, recent Wisconsin legis- 
lation, 156. 


Creditors’ Rights. 

Docketing of federal judgments, 
recent Wisconsin legislation, 
142. 

Executions, exemptions from, 
recent Wisconsin legislation, 
146. 

Judgments, docketing of federal, 


recent Wisconsin legislation, 
142. 

Wisconsin Legislature, work of, 
142, 
Crimes. 


See Criminal Law. 
Classification of, considerations 
basic to new penal code, 394. 
Criminal Law. 
Act and intent, considerations 
basic to a new penal code, 382. 
Agriculture and markets, recent 
Wisconsin legislation, 151. 
Aims and methods of a new 
penal code, 359. 
Arrest and bail, recent Wiscon- 
sin cases, 35. 
Attempts, considerations basic to 
a new penal code, 377. 
Attorney, inexperience of, recent 
Wisconsin cases, 35. 
Banking, recent Wisconsin cases, 
32. 
Blood tests, recent Wisconsin 
legislation, 156. 
Code, change in Wisconsin, re- 
cent Wisconsin legislation, 154. 
Common law crimes, considera- 
tions basic to a new penal code, 
399. 
Considerations basic to a new 
penal code, 351. 
Coram nobis, writ of error, 248. 
—definition, history, extent, 
249. 
—nature and incidents, 250. 
—procedure, 253. 
—scope, 252. 








Courts, recent Wisconsin legisla- 

tion, 156. 

Criminals, treatment of, recent 

Wisconsin legislation, 155. 

Degrees of crime, considerations 

basic to a new penal code, 389. 

Fish and game, recent Wisconsin 

legislation, 150. 

Free will, considerations basic to 

a new penal code, 384. 

Highway safety, recent Wiscon- 

sin legislation, 151. 

Hit and run driving, recent Wis- 

consin legislation, 153. 

Included offenses, 413. 

Individualization, conditions 
necessary for, constitutional- 
ity of administrative sent- 
encing, 

—constitutionality of wholly 
indeterminate sentence, 513. 

—dicta in Wisconsin decisions, 
510. 

—history of partially inde- 
terminate sentence in Wis- 
consin, 511. 

Individualization, conditions nec- 
essary for; integration of 
agencies, 

—aims of research, 524. 

—lawyer’s field, 521. 

—meaning of integration, 518. 

—need for research, 520. 

—one department, 537. 

—recognition of need for in- 
tegration and statistics, 530. 

—records and statistics, 526. 

—specific types of reorgani- 
zation, 524. 

—value of integration for leg- 

islation, 528. 

Individualization, conditions 
necessary for; trusted treat- 
ment authority, 

—adequacy of criminological 
data, 508. 

—divorce from politics, 507. 

—expertness of members, 508. 

—history of opinion in Wis- 

consin, 499. 













—possibility of a _ trusted 
board, 507. 
—prediction tables, 509. 
—recent Wisconsin episodes, 
505. 

Individualization, implications of 
for code of procedure, 
—efficiency of present pro- 

cedure, 488. 
—judicial review of adminis- 
trative release, 481. 
—Present procedural  safe- 
guards, 491. 

—significance of treatment 
theory for procedure, 487. 
—treatment phase in present 

procedure, 499. 
Individualization, implications of 
for determination of sen- 
tencing authority, 480. 

Individualization, implications of 

for purpose of administration, 

—guilty plea technique, 495. 


—importance of personnel, 
491. 

—public opinion, 493. 

Individualization, implications 


of; maximum and minimum 
sentences, 483. 

Individualization, implications 
of; suspension of sentence and 
probation, 485. 

Inexperience of attorney, recent 
Wisconsin cases, 35. 

Information and indictment, in- 
cluded offenses, 413. 

Insanity defense, considerations 
basic to a new penal code, 392. 

Jurors, misconduct of, 36. 

Jury, determination of punish- 
ment by, evidence to be con- 
sidered, 443. 

Legislation, proposed but not 
enacted, 158. 

Liquor laws, recent Wisconsin 
legislation, 149. 

Municipal ordinances, 
Wisconsin cases, 34. 

Narcotic Drug Act, Uniform, 

adopted by Wisconsin, 154. 


recent 














Negligence, criminal, considera- 
tions basic to a new penal 
code, 387. 

Negligence, recent Wisconsin leg- 
islation, 151. 

Non-punitive treatment, recent 
Wisconsin legislation, 154. 

Officials, recent Wisconsin legis- 
lation, 155. 

Original jurisdiction of supreme 
court, 35. 

Penal code, considerations basic 
to, 346. 

Principal and accessory, consid- 
erations basic to a new penal 
code, 391. 

Probation, revocation of, right of 
accused to hearing, 291. 

Proximate cause, considerations 
basic to a new penal code, 380. 

Punishment determined by jury, 
evidence to be considered, 443. 

Recent legislation, general nature 
of, 147. 

Recent Wisconsin 
comment on, 160. 

Riot-unlawful assembly, 33. 

Substantive, simplification of, 
373. 

Trades and professions, regula- 
tion of, recent Wisconsin legis- 
lation, 148. 

Unintended consequences, con- 
siderations basic to a new 
penal code, 377. 

Wisconsin legislature, work of, 
147. 

Wisconsin Supreme Court, re- 
cent cases, 32. 

Writ of error Coram Nobis, 
248. 

Writ of error Coram Nobis, re- 
cent Wisconsin cases, 34. 

Cross Examination. 

See Evidence. 


legislation, 


Damages. 
Cee Contracts. 
Declaratory Judgments. 
Plaintiff’s legally protectable in- 
terest, 571. 








Delegation of Powers. 
See Constitutional Law. 

Dividends. 

See Corporations. 

Docketing. 

See Judgments. 

Due Process of Law. 

See Constitutional Law. 

Eminent Domain. 

Federal slum clearance, 113. 

Encumbrances, Conditions Against. 
See Insurance. 

Equal Protection of Laws. 

See Constitutional Law. 

Estoppel. 

See Insurance. 
Fire Insurance policies, 445. 

Evidence. 

Admission by adoption, recent 
Wisconsin cases, 39. 

Blood tests, recent Wisconsin 
legislation, 156. 

Criminal cases, punishment de- 
termined by jury, what to be 
considered, 443. 

Cross examination, recent Wis- 
consin cases, 36. 

Expert witnesses, cross examina- 
tion of, recent Wisconsin cases, 
36. 

Fraud cases, evidence of good 
character in, recent Wisconsin 
cases, 38. 

Judicial notice, recent Wisconsin 
cases, 38. 

Parol, recent Wisconsin Cases, 
40. 

Presumptions, 

—of death, 41. 
—of gratuitous services, 40. 

Privileged communications, 
newspaper reporters, 576. 

Recent cases, Wisconsin Su- 
preme Court, 36. 

Witnesses, interest or bias of, 
recent Wisconsin cases, 37. 


Executions. 


Exemptions, recent Wisconsin 
legislation, 146. 








Executive Powers. 
See Constitutional Law. 
Executors and Administrators. 
Liability of for losses occurring 
through bank failure, 420. 
Exemptions. 
Execution, recent 
legislation, 146. 
Property tax, recent Wisconsin 
legislation, 185. 
Expert Witness. 
See Evidence. 


Wisconsin 


Fair Competition. 
Wisconsin Recovery Act, validity 
of, 430. 
Fish and Game. 
Recent Wisconsin legislation, 150. 
Fraud. 
Character evidence, in cases of, 
38. 
Frazier-Lemke Act. 
Consideration of, 225. 


Gifts. 
Inter-vivos, creation of joint ten- 
ancy, 71. 


Hit and Run Driving. 
Recent Wisconsin 
153. 
Host-Guest. 
See Negligence. 


legislation, 


Imputed Negligence. 
See Negligence. 
Income. 
Appreciation in value of stock 
as, 121. 
Income and the constitution, 313. 
Income Taxes. 
See Constitutional Law. 
Wisconsin Legislature, work of, 
186. 
Index Numbers. 
Use of in public utility valua- 
tion, 276. 
Indictment and Information. 
See Criminal Law. 





Insurance. 








Agent, knowledge imputed to 
principal, 47. 
Automobile, additional insured, 


recovery by or on his behalf, 
293. 


Automobile, omnibus coverage 
clause, 293. 
Causal connection, exceptions 


from coverage, 578. 

Condition against encumbrances, 
42, 

Conflict of laws, no action clause, 
46. 

Construction of policies, 45. 

Encumbrances, conditions 
against, 42. 

Estoppel, recent Wisconsin cases, 
48. 

Exceptions from coverage, 578. 

Fire, assessments, notice of, 445. 

Fire, estoppel, 445. 

Fraud and false swearing, re- 
cent Wisconsin cases, 44. 

Life, non-disclosure of changes 
in health subsequent to appli- 
cation, 447. 

Life, reinstatement, 447. 

Mortgagee and insurer, relation 
of under standard mortgage 
clause, 100. 

Mutual, recent Wisconsin cases, 
46. 

No action clause, recent Wiscon- 
sin cases, 46. 

Policies, construction of, 45. 


Principal, knowledge of agent 
imputed to, 47. 

Reformation, recent Wisconsin 
cases, 48. 


Specific peril doctrine, 41. 
Standard mortgage clause, 100. 
Unconditional owner clause, 43. 
Wisconsin Legislature, work of, 
161. 
Wisconsin Supreme Court, recent 
cases, 41. 
Interstate Commerce. 
See Constitutional Law. 

















Interstate Compacts. 
As means of regulating national 
economy, 320. 


Investments. 

Trust fund, recent Wisconsin 
legislation, 188. 

Judgments. 

Federal, docketing of, recent 


Wisconsin legislation, 142. 
Judicial Notice. 
See Evidence. 
Jurisdiction. 
See Taxation. 
Criminal, recent Wisconsin cases, 
156. 
Declaratory, plaintiff’s legally 
protectable interest, 571. 
Judicial review of jurisdictional 
questions, 564. 
Original, supreme court, crim- 


inal, 35. 
Jurors. 
Misconduct of, recent Wisconsin 
cases, 36. 
Jury. 
Punishment, determination by, 


evidence to be considered, 443. 


Labor Law. 

Collective bargaining, constitu- 
tionality of ordinance author- 
izing closing places of business 
on refusal to, 254. 

Contempt, jury trial for indirect, 
296. 

Norris-La Guardia Act, 552. 

Unemployment Compensation 
Act, recent Wisconsin legisla- 


tion, 191. 
Landlord and Tenant. 
Negligence, recent Wisconsin 
cases, 58. 
Libel and Slander. 
Broadcasting station, liability 
for, 115. 
Radio defamation by, 115. 
Liquor Laws. 


Recent Wisconsin legislation, 149. 





Litigation. 
Statistical Survey of Work of 
Wisconsin Supreme Court for 
August, 1934, and January, 
1935 Terms, 5. 


Mortgages. 
Agreements in lieu of fore- 
closure, 53. 
Chattel, after-acquired property, 
crops not in esse, 285. 
Conveyance by mortgagor to 


mortgagee, when defeasible, 
118. 

Foreclosure, agreements in lieu 
of, 53. 


Foreclosure, right of receiver to 
rents and profits when owner is 
not personally liable, 265. 

Moratoria: 1933, 203. 

Moratoria, court relief, 209. 


Moratoria, Frazier-Lemke Act, 
225. 

Moratoria, Wisconsin, 218. 

Possession, recent Wisconsin 


cases, 48. 

Rents and profits, right of re- 
ceiver when fee owner is not 
personally liable, 265. 

Statute precluding action on 
mortgage notes without fore- 
closure, invalidity of, 56. 

Value, definitions of in fore- 
closures, 50. 

Wisconsin Supreme Court, recent 
cases, 48. 


Moratoria. 
See Mortgages. 


Motor Vehicles. 
Taxation, recent Wisconsin legis- 
lation, 184. 


Municipal Corporations. 

Ordinance authorizing city to 
close place of business on re- 
fusal by employer to bargain 
collectively, validity of, 254. 

Municipalities. 

Wisconsin Legislature, work of, 

166. 











Mutuals. 
See Insurance. 


Negligence. 

Actions, survival of, recent Wis- 
consin cases, 57. 

Automobiles, recent Wisconsin 
cases, 
—emergency doctrine, 61. 
—intersections, 59. 
—parking or leaving vehicle 

on highway, 60. 

—pedestrians, 59. 
—right of way and lookout, 59. 
—turning, 60. 
—vision obscured, 60. 

Charities, 61. 

Comparative, 64. 

Compromise payment, recovery 
of, 61. 

Conditions precedent to right of 
action, 57. 

Contributory, 63. 

Criminal, 151. 

Fright, action for damages from, 
57. 

Host-guest, 
cases, 58. 

Imputed, 63. 

Municipal corporations, liability 
for, 61. 

Proximate 
cause, 580. 

Proximate cause, recent Wiscon- 
sin cases, 64. 

Railroad cases, 62. 

Release, setting aside of, 62. 

Safe place or building statute, 62. 

Wisconsin Supreme Court, recent 


recent Wisconsin 


cause, intervening 


cases, 57. 
Negotiable Instruments. 
Assignment and _ indorsement, 


language of affecting title and 
liability, 406. 
Wisconsin Supreme Court, recent 
cases, 18. 
N. R. A. 
See Constitutional Law. 


Occupational Diseases. 
See Workmen’s 


Compensation. 








Officials. 
Law enforcement, 


recent Wis- 
consin legislation, 155. 


Ordinances. 
See Municipal Corporations. 


Parol Evidence. 
See Evidence. 
Penal Code. 
See Criminal Law. 
Pensions. 
Recent Wisconsin legislation, 173. 
Pleading. 
See Practice and Procedure. 
Amended rules in Wisconsin, 271. 
Wisconsin Supreme Court, re- 
cent cases, 65. 
Practice and Procedure. 
New and amended rules in Wis- 
consin, 271. 
Wisconsin Supreme Court, re- 
cent cases, 65. 
Presumptions. 
See Evidence. 
Prices. 
And the Constitution, 313. 
Principal and Accessory. 
See Criminal Law. 
Principal and Agent. 
Knowledge of agent imputed to 
principal, 47. 
Principal and Surety. 
Subrogation, surety’s right to, 
when creditor’s claim not sat- 
isfied, 585. 
Privileges and Immunities. 
See Constitutional Law. 


Probate. 

Ademption, recent Wisconsin 
cases, 73. 

Administrator, acceptance and 


renunciation by, recent Wis- 
consin cases, 71. 
Adoptive inheritance, 69. 

Bank failure, liability of execu- 
tors and administrators for 
loss through, 420. 

Bequests, recent Wisconsin cases, 
71. 

















Executors and administrators, 
liability for losses through 
bank failure, 420. 

Gift or bequest, recent Wisconsin 
cases, 71. 

Practice, 70. 

Trusts, 72. 

Wisconsin Supreme Court, recent 
Wisconsin cases, 69. 

Probation. 

See Criminal Law. 
Production. 

And the Constitution, 313. 
Professions and Trades. 

Regulation of, recent Wisconsin 

legislation, 148. 
Proximate Cause. 
See Negligence. 
Intervening cause, 580. 
Public Utilities. 

Valuation of, use of index num- 

bers, 276. 
Real Estate. 

Wisconsin Supreme Court, recent 

cases, 48. 
Real Property. 
Certificates of trust as interest 
in, 305. 

Recovery Act. 

Validity of Wisconsin act, 430. 
Reformation. 

See Insurance. 
Release. 

See Negligence. 
Relief. 

Recent Wisconsin legislation, 171. 
Revenue. 

General taxation for, recent Wis- 
consin cases, 182. 

Riot. 
See Criminal Law. 


Specific Peril Doctrine. 
Recent Wisconsin cases, 41. 
Spending Power. 
See Constitutional Law. 
Social Security. 
Federal Social Security Act as 


related to Unemployment 
Compensation Act, recent Wis- 
consin legislation, 193. 

Pensions, recent Wisconsin legis- 
lation, 173. 

Recent Wisconsin legislation, 171. 

Relief, recent Wisconsin legis- 
lation, 171. 

Unemployment Compensation 
Act, recent Wisconsin legisla- 
tion, 181. 


Statutes. 
Partial veto, appropriation bills, 
582. 


Stock. 
See Corporations. 


Subrogation. 
Surety’s right to when creditor’s 
claim not fully satisfied, 585. 


Supreme Court. 
See Jurisdiction; Wisconsin Su- 
preme Court. 


Taxation. 

Compensating tax, validity of, 
449, 

Constitutionality of dividend tax, 
587. 

Emergency tax legislation, 180. 

Estate tax, passing of interest 
after death, 592. 

Exemptions, property tax, re- 
cent Wisconsin legislation, 185. 

Foreign corporations, domestica- 
tion of, 300. 

Foreign corporations, taxation of 
income from sale of stock or 
patent, 300. 

Full faith and credit, foreign 
tax judgment, 567. 

General revenue, taxation for, 
recent Wisconsin legislation, 
182. 

Gift, recent Wisconsin cases, 78. 

Income, appreciation in value of 
stock as, 121. 

Income, exclusion of income on 

loaned within state, 


money 
434, 








Income tax, procedure, recent 
Wisconsin cases, 77. 
Income tax, recent 


legislation, 186. 


Wisconsin 


Inheritance, recent Wisconsin 
cases, 78. 

Interest passing after death, es- 
tate tax, 592. 


Jurisdiction, income from sale of 
stock or patent rights by for- 
eign corporation, 300. 

Jurisdiction, trust certificates, 
305. 

Motor vehicles, recent Wiscon- 
sin legislation, 184. 

Non-revenue purposes, recent 
Wisconsin legislation, 187. 

Property tax exemptions, recent 
Wisconsin legislation, 185. 

Property taxes, recent Wisconsin 
eases, 79. 

Proposed legislation, 187. 

Sales, compensating tax, validity 
of, 449. 

Stock, appreciation in value as 
income, 121. 

Trust certificates, jurisdiction to 
tax, 305. 

Wisconsin Legislature, 
work of, 180. 

Wisconsin Supreme Court, re- 
cent cases, 75. 


recent 


Taxing Power. 
See Constitutional Law. 
Torts. 
Actions, conditions precedent, 57. 
Actions, survival of, 57. 
Fright, action for, 57. 
Trusts. 
Certificates of, as interest in 
land, jurisdiction to tax, 305. 
Investment of trust funds, re- 
cent Wisconsin legislation, 188. 
Testamentary, recent Wisconsin 
cases, 72. 
Wisconsin Legislature, work of, 
188. 


Ba Waihe 
See Constitutional Law. 








Unemployment and Compensation. 

Benefits, recent Wisconsin legis- 
lation, 196. 

Contribution, rates and offsets, 
recent Wisconsin legislation, 
196. 

Exempted plans, work of Wis- 
consin legislature, 200. 

Federal Social Security Act as 
related to, recent Wisconsin 
legislation, 193. 

Offsets, rates and contributions, 
recent Wisconsin legislation, 
196. 

Plans exempted, recent Wiscon- 
sin legislation, 200. 

Rates, contribution and offsets, 
recent Wisconsin legislation, 
196. 

Recent Wisconsin legislation, 191. 

Status and coverage, recent Wis- 
consin legislation, 194. 

Uniform Narcotic Drug Act. 

Adopted by Wisconsin, recent 

Wisconsin legislation, 154. 


Unlawful Assembly. 
See Criminal Law. 


Valuation. 
Public Utility, use of index num- 
bers in, 276. 
Vehicles. 
Motor, taxation, recent Wisconsin 
cases, 184, 
Vendor and Purchaser. 
Wisconsin Supreme Court, recent 
cases, 26. 
Veto. 
Partial veto, appropriation bills, 
582. 


Wages and Hours. 
See Constitutional Law. 
Wills. 
See Probate. 
Ademption, 73. 
Bequests, recent Wisconsin cases, 
Tie 
Gift or Bequest, 71. 











Revocation of, recent Wisconsin 


cases, 70. 
Trusts, recent Wisconsin cases, 
72. 


Wisconsin Law School. 
News of, 124; 596. 
Wisconsin Legislature, Work of. 
Banking corporations, 131. 
County zoning and consolidation, 
136. 

Creditors’ rights, 142. 

Criminal Law, 147. 

Insurance, 161. 

Municipalities, 166. 

Social security, 171. 

Taxation, 180. 

Trust fund investments, 188. 

Unemployment Compensation 
Act, 191. 

Wisconsin Recovery Act. 
Validity of, 430. 

Wisconsin Supreme Court, Work of. 

Banking and negotiable instru- 
ments, 10. 

Constitutional law, 22. 

Contracts, vendor and purchaser, 
26. 

Criminal law, 32. 

Evidence, 36. 

Insurance, 41. 














Mortgages and real estate, 48. 

Negligence, 57. 

Pleading, practice and procedure, 
65. 

Probate, 69. 

Statistical survey, 5. 

Taxation, 75. 

Workmen’s compensation, 80. 


Workmen’s Compensation. 


Dependency, recent Wisconsin 
cases, 83. 

Diseases, occupational, 80. 

Earnings, average annual, 85. 

Employer-employee relationship, 
83. 

Employer subject to act, 83. 

Employment, injuries arising out 
of, 82. 

Fact, findings of, 84. 

Injuries arising out of employ- 

ment, 82. 

Occupational diseases, 80, 426. 

Wisconsin Supreme Court, re- 
cent cases, 80. 


Writ of Error Coram Nobis. 


See Criminal Law. 


Zoning. 


County, recent Wisconsin legisla- 
tion, 136. 
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